THE TEXT IS FLY 
WHHIN THE BOOK 
ONLY 









LIST OF .-.WOIiES. 


The PANDECTS : a Treatise on the ^Law, and upon its 

Connexion -witb. Modem Legislation. By J. E. vxoOsmit, LL.D. Prof, of Jurisp, 
in the IJniv. of Leyden. Translated from the Dutch by E. Db Tracy Ooold, 
M.A. CoxmseUor-at-Law of the American Bar. {Nearly ready. ’ 


The ETHICS of AEISTOTLE illustrated with ESSAYS and 

NOTES. By Sir Axexander G-rant, Bart. M.A. LL.D. Director of Public 
Instruction in the Bombay Presidency. Second Edition, revised and completed, 
2 vols. 8vo. price 285. 


* An edition wMcTi for utility surpasses every 
edition we axe acquainted with.’ 

Pall Mall G-azette. 

‘We need not enlarge upon the clearness of 
conception, the charm of e.xpres6ion, the variety 


and felicity of illustration which chaxacteriSB 
the writings of Sir A. Grant. His edition of 
Aristotle’s Ethics may take rank with any 
cla^ical work produced in modern times.’ 

Spectator, 


PRINCIPLES of POLITICAL ECONOMY. By John Sthaet 

Mill. Sixth Edition. 2 vols. 8vo. 30s. People’s Edition, crown 8vo. 5s. 

ON REPRESENTATIVE GOVERNMENT. By John Sthabt 

Mill. Third Edition. 8vo. 9s, People’s Edition, crown 8vo. 2s. 

ON LIBERTY. By John Sthaet Mill. Third Edition, post 

8vo. 7s. 6<?. People’s Edition, crown 8vo. Is. 4<f. 

ENGLAND and lEELAND. By John Stuart Mill* Fourth 

Edition. 8vo. Is. 

ON PARLIAMENTARY REFORM. By John Sxhaet Mill. 

Second Edition. 8vo. Is. 6c?. 

UTILITARIANISM. By John Siuaht Mill. Third Edition. 

8vo. 5s. 

DISSEETATIONS and DISCUSSIONS, POLITICAL, PHILO- 

SOPHICAL, and HISTOEICAL. By John* Stuart Mill. 3 vols. 8vo. 36s. 

EXAMINATION of SIE WILLIAM HAMILTON’S PHI- 

LOSOPHY. By John Stuart Mill. Third Edition, revised. 8vo. 16s. 

INAUGUEAL ADDEESS at the UNIVEESITY of ST* 

ANDREWS. By John Stuart Mill. Second Edition, 8vo. 5s. People’s 
Edition, Is. 

A SYSTEM of LOGIC, Eatiocinative and Inductive* By John 

Stuart Mill. Seventh Edition. 2 vols. 8vo. price 25s. 

STEBBING’S ANALYSIS of MILL’S SYSTEM of LOGIC. Second 

Edition, revised, 12mo, price 3s. 6d 


BACON’S ESSAYS, with Annotations. By E. Whately, D.D. 

late Archbishop of Dublin. Sixth Edition. 8vo. 10s. 


London: LONGMANS and CO. Paternoster Row. 



LIST ”0P . KE'W: 


An OUTLINE of/tUejjNECESSARY LAWS of THOUGHT: 

a Treatise on Pure^a^M 3^|plied Logie.' By the Most Bev. "W. Thomsont, L.I). 
Archbishop of York. * Thousand. Crown 8vo. 5s. 6d. 

LECTURES on the SCIENCE of LANGUAGE, delivered at tlie 

Royal Institution. By Mas Muller, M.A. Pellow of AE Souls’ Collegk 
Oxford, 2 vols. 8vo. First Series, Fifch Edition, 12s. Second Series, Second 
Edition, 185. 

CHIPS from a GERMAN WORKSHOP; being Essays on tbe 

Science of Religion, and on Mythology, Traditions, and Customs. By Max 
Muller, M.A. Fellow of All Souls’ College, Oxford. Second Edition, revised ; 
with an Index. 2 vols. 8vo. 245. 

The SECRET of HEGEL : being tbe Hegelian System in Origin, 

Principle, Form, and Matter. By James Hutchison Stirling. 2 vols. 8vo. 285. 

An INTRODUCTION to MENTAL PHILOSOPHY, on tie 

Inductive Method. By J. B. Morbll, M.A. LL.B. 8vo. 125. 

ELEMENTS of PSYCHOLOGY, containing tbe Analysis of tbe 

Intellectual Powers. By the same Author. Post 8vo. 75. 6d. 

ANALYSIS of tie PHENOMENA of tie HUMAN MIND, 

By Jambs Mill. A Hew Edition, with Rotes, Illustrative and Critical, by 
Alexander Bain, Andrew Findlatbr, and G-eorge Grote. Edited, with 
additional Notes, by John Stuart Mill. 2 vols. 8vo. 

Tie SENSES and tie INTELLECT. By Alexandee Bain, M.A. 

Professor of Logic in the University of Aberdeen, Examiner in Logic and Moral 
Philosophy in the University of London. Third Edition, with Emendations. 
8vo. price 155. 

Tie EMOTIONS and tie WILL. By Axexandee Bain, M.A. 

Professor of Logic in the University of Aberdeen, Examiner in Logic and Moral 
Philosophy in the University of London. Second Edition, with many Emenda- 
tions. 8vo. price 155. 

ON tbe STUDY of CHARACTER, including an Estimate of 

Phrenology. By Alexander Bain, M.A. Professor of Lo^c in the University 
of Aberdeen, Examiner in Logic and Moral Philosophy in the University of 
London. 8vo. price 95. 

MENTAL and MORAL SCIENCE: a Compendium of Psy- 
chology and Ethics. By Alexander Bain, M.A. Professor of Logic in the 
University of Aberdeen, Examiner in Logic and Moral Philosophy in the 
University of London. Second Edition. Crown 8vo. price 10s. 6d. 

The LAW of NATIONS CONSIDERED as INDEPENDENT 

POLITICAL COMMUNITIES. By Travers Twiss, B.C.L. Regius Professor 
of Civil Law in the University of Oxford. 2 vols. 8vo. 30s. or separately, 
Part I, Teace, 125. Part II. ITar, ISs. 


London: LONGMANS and CO. Paternoster Row. 



JUSTINIAN’S INSTITUTES 



LOITDOir: PBI2fTED BY 

SBOTTISWOODB AND CO., KE\7-t3TfiBBT SQtTAEXS 
AKD BAELIAMENT SXBSET 



THE I E'S 

OF 

JUSTINIAN 


WITH 


ENGLISH INTEOLHOTION, TKANSLATION, MD NOTES 


BY 

THOMAS COLLETT SANDAES, M.A. 


BAKHISTER-AT-LAW 

LATB BELLOW OP ORIEL COLLEGE, OXPOBD 


FOmm EDITION 


LONDON 

LONGMANTS, GEEEN, AND CO. 


1869 




PEEFACE 


TO 

THE SECOHD EDITION. 

^ 


Ik pebparikg tlie second edition of this volume for 
the press, I have made some shght changes both in the 
Introduction and iu the Notes. These changes consist 
almost entirely in the removal of passages embod3dng 
theories on the history or interpretation of Eoman law 
which are not sufficiently supported by evidence to 
require notice in a commentary on an elementary trea- 
tise. I have endeavoured, in a work which is only 
intended for those who are unacquainted with Eoman 
law, to state nothing but what a beginner can under- 
stand, and to avoid as much as possible all difficult and 
controverted points. 

I must repeat what I stated in the Preface to the 
first edition, that in preparing this volume I have been 
under obligations to the French edition by Ortolan so 
great as to call for the amplest acknowledgment. I 
have also derived great assistance from the edition by 
Ducaurroy, and from the ‘ Manuel du Droit romain ’ 
of Lagrange, as well as from the ‘ Commentaries ’ of 
Wamkoenig, and the ‘ Institutes ’ of Puchta. In the 
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Introduction I have emhodied much that was suggested 
by the ‘Histoire de la Legislation romaine’ and the 
‘ G^n&ahsation du Droit romain ’ of Ortolan, and by 
the first volume of the ‘ Institutes ’ of Puchta. In the 
translation I have been greatly assisted by the French 
translations of Ortolan and Ducaurroy, as well as by 
the translations in English of Harris and Cooper. 

Under each paragraph of the text I have placed 
references to the parallel passages of the ‘ Institutes ’ 
of Gains, of the ‘ Digest ’ and the ‘ Code.’ These refer- 
ences are nearly the same as those given in the ‘ Juris 
Civilis Enchiridium.’ The text is almost the same 
throughout as that ^ven in the ‘ Corpus Juris,’ edited 
by the Ehiegels, Leipsic, 1848. 

T. a S. 


ADVERTISEMENT 

TO 

THE THIRD EDITION. 

— I 

Ix THIS EDiTiox no alteration has been made except the 
correction of typographical errors. 



INTEODUCTION. 


1. The legislation of Justinian belongs to tbe latest period 
of the history of Eoman law. During the long object of the 
space of preceding centuries the law had under- 
gone as many changes as the State itself. The Institutes of 
J ustinian embody principles and ideas of law which had been 
the slow growth of ages, and which, dating their first origin 
back to the first beginning of the Eoman people, had been 
only gradually unfolded, modified, and matured. It is as 
impossible to understand the Institutes, without having a 
slight knowledge of the position the work occupies in the 
history of Eoman law, as it is to understand the history of the 
Eastern Empire without having studied that of the Western 
Empire and of the EepubHc. Many, also, of the leading 
principles of Eoman law contained in the Institutes are 
unfamiliar to the English reader, and though they may be 
learnt by a perusal of the work itself, the reader, to whom 
the subject is new, may be glad to anticipate the study of 
details by having placed before him a general sketch of the 
part of law on which he is about to enter. It is proposed, 
therefore, in this Introduction, to give first an outline of the 
history of Eoman law, and then an outline of Eoman private 
law. Bach, however, wiE only be given with the veiy 
moderate degree of fulness proper to a sketch intended to be 
merely a preliminary to the study of the Institutes. 
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raTRODUCTION* 


HISTORY OP ROMAN LAW. 

2. However obscure may be tbe bistory of early Eome^ we 
cannot doubt tbat Roman citizens were^ from a 
very early period_, composed of two distinct 
The bodies^ tbe popukis and tbe plehsy of wbicb tbe 

first alone originally possessed all political 
power^ and tbe members of wbicb were bound together by 
peculiar religious ties. Nor can we bave any reasonable doubt 
about tbe general features of the constitution of tbe populus. 
Whatever may have been their origin^ it consisted of three 
tribes. Tbe tribe was divided into ten curicey and each mria 
into ten demrice ; another name for a deoiiria was a genSy 
and it included a great number of distinct families^ united by 
having common sacred rites, and bearing a common name. 
It was not necessary tbat there should be any tie of blood be- 
tween these different families, in order tbat they should form 
part of tbe same gens} but a pure unspotted pedigree, ancient 
enough to bave no known beginning, was claimed by every 
member of a genSy^ and there was a theoretical equality 
among all tbe members of tbe whole tribe. Tbe beads of tbe 
different families in these hundred gentes met together in a 
great council, called tbe council of tbe curies {comitia curi- 
atd). A smaller body of one hundred, answering in number 
to tbe gentesy and called tbe senate, was charged with tbe 
office of initiating tbe more important questions submitted 
to tbe great council j and a king, nominated by tbe senate, 
but chosen by tbe curies, presided over tbe whole body, and 
was charged with tbe functions of executive government. 


Gmtiles sunt, qui inter se eodem nomine sunt; non est satis : qui 
ah ingenuis oriundi sunt; ne id quidem satis est: quorum mqjorum 
7icmo servitutem servinit : ahest etiam nunc qui capite non sunt demi<^ 
•nuti. — CiCEEO, Topic, 6. 
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3. Tlie poj)ulus was also bound together bj strong reli- 
gious ties. Wbat was most peculiar in tbe reli- 
gion of Eome was its intimate connection with 

tbe civil polity. The heads of religion were not 
a priestly caste^ but were citizens, in all other respects like 
their fellows, except that they were invested with peculiar 
sacred offices. The king was at the head of the religious body ; 
and beneath him were augurs and other functionaries of the 
ceremonies of religion. The whole body of the had a 

place in the religious system of the State. The mere fact of 
birth in one of the familice forming part of a gens gave ad- 
mittance to a sacred circle which was closed to all besides. 
Those in this circle were surrounded by religious ceremonies 
from their cradle to their grave. Every important act of their 
life was sanctioned by solemn rites. Every division and sub- 
division of the State to which they belonged had its ovm pe- 
culiar sacred ceremonies . The individual, the family, the gen a, 
were all under the guardianship of their respective tutelary 
deities. Every locality with which they were familiar was 
sacred to some patron god. The calendar was marked out 
by the services of religion : the pleasure of the gods arranged 
the times of business and leism’e, and a constantly-supeiun- 
tending Providence watched over the counsels of the State, 
and showed, by signs which the wise could understand, ap- 
proval or displeasure at all that was undertaken. 

4. By the side of this associated body there was another 
element of the State, occupying a position very 
different from that which was occupied by this pri- 
vileged community. Theplebs was probably formed by the in- 
habitants of conquered towns being brought to Eome; perhaps 
also by the influx of voluntary settlers. These new-comers, or, 
if we are to suppose that the plehs was coeval with the populus^ 
these strangers, remained without the political circle which 
included the populus. They belonged to no gens/^ had no place 


* Tbe position of the plebeian families included in the gentes was so 
exceptional, and is so obscure, that we need not qualify the general 

B 2 
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in tlie comitia, no share in the legislative or executive govern- 
ment ; as little had they any share in the jm sacrum. They 
were as much excluded from the pale of the peculiar divine 
law as from that of the peculiar public law of the ruling body. 
Even the Servian constitution^ and the formation of the thirty 
tribes^ laid the foundation of future change^ rather than altered 
in early times the basis on which existing institutions were 
founded. The centuries opened to the ;plehs a door to political 
power by making the two orders meet on the common ground 
of a graduated scale of property ; and the constitution of the 
thirty tribes marked off the inhabitants of the town and 
country into small local divisions^ in the comitia of which the 
^>lehs had of course the preponderance. But though the co- 
mitia centuriata took away ultimately almost all political power 
from the comitia cumatUy and the comitia tributa formed a 
rallying point for a plebeian party^ still the old relations of the 
different members of the body politic remained^ in theory at 
leasts long unimpaired. The curies alone could give the religi- 
ous sanction which was indispensable to the validity of the re- 
solutions of the centuries^ and the jplebs was as much as ever 
excluded from admission into the body of the populus^ fenced 
round with its impassable wall of religious privileges. 

5. There could be very little direct law-making except to 
meet temporary emergencies^ in such a commu- 
nity as early Eome. What laws were made^ were 
first proposed^ arranged^ and determined on by 
the senate^ under the guidance of its chief magistrate^ the 
king; and then submitted to the highest source of power; the 
comitia curiata. After the institution of the centuries; the co~ 
mitia centuriata gradually succeeded to the political power of 
the curiata, and the curies only met to give a formal religious 
sanction to the resolutions of the centuries. The king pub- 
lished regulations on matters that fell exclusively within his 
province as pontifex maximus, and a collection of these leges 
regicB, which were probably nothing more than by-laws for the 


statement that the plebs did not belong to a gens, especially if the expres- 
sion in the text is considered as referring to the early times of Eome. 
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conduct of religious ceremonies, was made, or said to be made, 
by Papirius, wbo lived in tbe time of Tarquinius Superbus.* 

6. Tbe king was tbe supreme judge in all causes. But if, 
in a criminal trial, tbe accused were a member 

of tbe jpopiilusj be could appeal from tbe king to 
tbe comitia mriata. If tbe accused were a plebeian, be bad 
no tribunal to wbicb be could appeal, until, shortly after tbe 
expulsion of tbe kings, tbe Valerian laws gave an appeal to 
a comitia of wbicb tbe plehs formed a part. Civil causes 
were decided by tbe king in bis quabty of pontifex maxhnuH, 
or by tbe subordinate pontifices acting under bim, as all tbe 
private law of tbe populus was so mixed up witb tbe sacred 
law, tbat it was part of tbe duty of a pontifex to know and 
guard its provisions .f 

7. After tbe expulsion of tbe kings, tbe struggle between 
tbe plehs and tbe populus became gradually more 

and more serious. Besides tbe tbe right of appeal ^uhafifrlTe 
to tbe centuries secui'ed by tbe lex Valeria in 
eveiy case when a citizen was condemned to 
death, tbe secession to tbe Aventine in 260 a.tj.c. wrung 
from tbe patres a cancelment of existing debts, and tbe 
creation of tribunes, at first two in number, and afterwards 
ten, to defend tbe plehs. These champions of tbe lower 
order of tbe State gave great additional importance and 
strength to tbe comitia tributa^ as having to elect magistrates, 
protected themselves by a sacred character, and specially 
commissioned to maintain tbe interest of so large a body of 
tbeir fellow-citizens. But tbe plehs bad to struggle witb an 
evil wbicb no partial remedies could meet. There was no body 
of laws to wbicb they could appeal in case they were wronged. 
Tbe whole administration of tbe laws was in tbe bands of tbe 
patricians, and there was no appeal from tbe decision of tbe 

There is no reason to doubt tbat Papirius was areal person (Diohys. 
iii. 36.) But when Fomponius speaks of bis collection as the jus civile 
papirianum (D, i. 2. 2. 2), he probably uses the term not with reference 
to the real work of Papirius, but to a work composed towards the end 
of the republic by Grranius Placcus, De Jure Fapiriam (D. i. 16. 144). 

t P. i. 2, 2. 6. 
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magistrate except in cases where life was at stake^ or unless 
the injnrjj inflicted by wilful peryersion of the law^ was great 
enough^ as in the memorable instance of Virginia^ to rouse tlie 
wronged to the redress of physical force. Many of the rights 
which theoretically belonged to the plebeians as having the 
same private law with the popuhis, were practically denied 
them. At last, a successful revolution enabled the plehs to 
insist on a changed form of political government, which might 
open the door of power and office to the members of their 
own body, and supply a machinery for the preparation of a 
fixed and permanent body of law. The Decemvirate, super- 
seding and incorporating into itself every other magistracy, 
and composed of an equal number of patricians and plebeians, 
was formed for the purpose of coUecting and embodying in 
the shape of written law all those portions of the customary 
law which it was most essential for the due administration 
of justice to place on an indisputable footing, and publish 
for the benefit of the whole body of citizens. 

8. The lavish praises bestowed on the laws of -the Twelve 
Tables by the later writers of Eome, and the 
story of the deputation sent to learn the laws of 
Greece, would give us an idea of a very different 
body of laws from that which these Tables actually presented. 
We should expect to find a systematic exposition of Eoman 
public and private law as it existed in the times previous to the 
Gallic invasion; and to find, also, that the whole body of law 
was at least coloured by the infusion of a foreign element. W e 
should naturally think that there was something new and ori- 
ginal in a legislation which Cicero considers as almost the per- 
fection of human wisdom.* The fragments of the Twelve Tables 
which remain to us show how erroneous are these conceptions 
of their contents. There is nothing whatsoever which we can 
decidedly pronounce to be borrowed from a foreign origin, ex- 
cept some provisions respecting the law of funerals, taken from 
the laws of Solon. These Tables contained, for the most part, 
short enunciations of those points of law which the conduct of 


* See especially De Orat, i. 43, 44. 
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tlie affairs of daily life required to be settled and publicly an- 
nounced. The law had existed before^ but in a floatings vague, 
traditionary shape^ only some very few laws having been en- 
graved on tablets and publicly displayed. The Twelve Tables 
left to the decision of the magistrates, and the interpretation of 
those skilled in law, the application and exposition of these 
principles ; they also left many parts of the customary law 
wholly untouched on. But what the exigencies of the time re- 
quired deciding, they decided, and they laid a firm founda- 
tion on which the structure of private law would rest for the 
future. It is not difficult to understand how this was esteemed 
so great a gain to the large body of the citizens, that these 
laws were spoken of by the ancients as the creations of a new 
legislation. 

9. The Decemvirate was nominally intended to be a means 

of removing, as far as was then thought possible, 

, 1 Theattain- 

the political distinction between the orders. mentofpoU-^ 

How little the object was really accomplished is 
notorious. Although half the decemvirs were 
plebeians, the suppression of the meetings of the comitia 
tributa, and the loss of tribunes, was poorly compensated by 
the presence of magistrates who acted in conjunction with 
patricians, and readily yielded deference to their colleagues. 
Besides, the Two Tables added in the year of the second De- 
cemvirate contained provisions which later writers considered 
manifestly unjust ;* and we know that, among other things, 
they expressly refused the minuhium to the 'plebs. The 
Twelve Tables, as fixing and proclaiming the law, were un- 
doubtedly a source of great strength to the plebeians, and 
enabled them to maintain a much more secure position in their 
future struggles ; but the Decemvirate, regarded as a crisis in 
their political history, was certainly unfavourable to them, 
nothing shows more completely that this was so than the 
progress they made immediately after the downfall of Appius 
Claudius and his colleagues. The laws of Horatius and 
Valerius not only forbad the constitution of any magistracy 


* Cic. DeEejp. ii. 37. 
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from wliicli there should he no appeal^ hut proTided that the 
ordinances of the comitia tributa should^ if sanctioned hy 
the senate and the curies, he binding on all Roman citizens ; 
and in 309, only four years after the abolition of the Decem- 
virate, the Canuleian law gave the connubium to the plebs, 
and the marriage of a patrician with a plebeian was no longer 
forbidden by law. This change was important, not only as 
removing a distinction mortifying to many individuals and 
embarrassing many of the relations of private life, but as 
breaking through one of the barriers which the jus sacrum 
had hitherto interposed in the way of the plehs.^ The ob- 
stacle of a religious disqualification was the reason generally 
assigned by the populus for the exclusion of plebeians from 
public offices jt it was a great step towards political 
equality that the objection urged to marriages between the two 
orders— -that it would disturb the sacra of the geyites — should 
be overcome. The advance of the plehs to political equality 
was, however, very slow ; and it was not until a century and a 
half had elapsed from the passing of the Canuleian law that 
the two orders were placed on an equal footing. We may take 
the year 467 a.u.c., the date of the lex Eortensia^ as the 
period when we can first pronounce that the distinction of 
the two orders was really done away. When that law had 
been passed, the plebeian had a full share in the jus publicum 
and the jus sacrum. The ordinances of the comitia tributa 
required no confirmation of the curies, no sanction of the 
Senate; they were binding on the whole Roman people directly 
they were passed. The equality between the two orders was so 
complete that the plebeian could become consul, censor, pras- 
tor, curule sedile ; he could enter the senate, he could adminis- 
ter justice ; he was excluded from none of the privileges of the 
jus sacrum ; he could become pontifex and augur ; and though 
he could not of course take part in any of the sacra belonging 
to particular gentes, go through certain religious ceremonies, 

* Ideogue decemviros connubium diremissei ne incertd prole auspicia 
turharmtuT, — Liv. iv. 0. 

t Interroganti irihmio, cur plebdum consulem fieri non oporteret? re- 
spondit^ guod nemo pleheitis auspicia haberet. — Liv. iv. 6. 
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or be engaged in tbe service of particular gods, these excep- 
tions did not lower Ms political position. As far as the history 
of law is concerned^ we may henceforward lose sight of the 
distinction between plebeian and patrician. 

10. From the writings of the latter jurists, and especially 
from those of Grains and Cicero, and from the 
fragments of the Twelve Tables that have come 
down to us, we can collect the essential features of the 
private law of Eome in its earliest period, before a gene- 
ral advance in civilization had modified it. This early law, 
w^hich rested on custom as its foundation, and the elements of 
which, except so far as appeared in the laws of the Twelve 
Tables, were only known by tradition, was called in subse- 
quent times the jus civile, the peculiar law of the Eoman State. 
The history of Eoman law is the history of the changes intro- 
duced into this law, of the additions made to it, and of the 
method adopted in the process. The notion of a body of cus- 
tomary law, mainly un-written, w^hich was not abrogated, but 
was evaded or amplified by persons acting under the ideas of 
later times, is the notion which, above all others, must be 
embraced clearly by any one who wishes to understand 
Eoman law. The jus civile must always be taken as the 
standing point, and in tracing the history of the later law, we 
have always to trace how, while the jus civile still remained 
in force, the law was made to suit the requirements of dif- 
ferent periods by evading or adding to the jus civile. It was 
only in the later days of the Empire that the jus civile began 
to be swept away. When we come to speak of fche contents 
of Eoman private law, we shall have occasion to notice what 
were the leading features of the jus civile. We need not at 
present do more than say that, when a student of Eoman 
law has made himself acquainted with the elementary doc- 
trines, he will find that the chief of these peculiar principles, 
dating from an unknown antiquity, and affecting the whole 
body of later jurisprudence, are those which determine the 
position of a father of a family, the succession to Ms estate, 
and the contracts and actions relating to the. chief possessions 
of an agricultural proprietor. 
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1 1 . TTie conquest of Italy and tlie gradual spread of Eoman 
conquest materially altered the character of the 
legal system. A bra-nch of law almost entirely new 
sprang up^ which determined the different rela- 
tions in which the conquered cities and nations were to stand 
with reference to Eome itself. As a general rule^ and as com- 
pared with other nations of antiquity, Eome governed those 
whom she had vanquished with wisdom and moderation. Par- 
ticular governors, indeed, abused their power; but the policy 
of the State was not a severe one, and Eome connected 
itself with her subject allies by conceding them privileges 
proportionate to their importance, or their services. The 
Latimom and the j^ts Italimm are terms familiar to all readers 
of Eoman history ; the first expressed that, with various de- 
grees of completeness, the rights of Eoman citizenship were 
accorded to the inhabitants of different towns, some having 
the commerdmi only, some also the connuhium. Towards the 
end of the republic, after the Social War (a.tj.c. 663), the dis- 
tinction of the LatinitaSj as a partial right of citizenship at- 
tached to the inhabitants of particular places, disappeared 
among the people of Italy. The lex Junia (a.tj.c. 664) and 
the lex PlauUa (a.tj.c. 663) gave the full rights of citizenship 
to almost the whole of Italy, and the Italians were distributed 
among the thirty-five tribes. The jus Italicim expressed a 
certain amount of municipal independence and exemption 
from taxation, attached to the different places on which the 
right was bestowed. The citizens of some particular places 
in the provinces possessed the jus Latinumj and the jus 
Ifalicum was attached to certain privileged cities; but the pro- 
vinces generally had no participation in either right. They 
were subject to a proconsul or proprastor, paid taxes to the 
treasury of Eome, and had as much of the law of Eome imposed 
upon them, and were made to conform as nearly to Eoman 
political notions, as their conquerors considered expedient.* 


* See Waexkcenio, Hist du droit romain externe^ p. 70. Saviq-xt, 
Geschichie JRom. Pechts, vol. i. ch. 2, 
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1 2 . But the contact of Rome with forei gn nations produced 
a much more remarkable effect on Roman law than the intro- 
duction of a new branch of law regulating the position of 
subject nations. It wrought^ or at least contributed 
largely to work, a revolution in the legal notions Eoman law 
of the Roman people. It forced them to compare 
other systems with their own. In the language of 
the jurists, it brought the j^ls gentium, that is, the law ascer- 
tained to obtain generally in other nations, side by side with 
jus civile, the old law of Rome. The prcetor jperegrinus, 
who was appointed to adjudge suits in which persons who were 
not citizens were parties, could not bind strangers within the 
narrow and technical limits in which Romans were accustomed 
to move. Many of the most important parts of Roman law 
were such that their provisions could not be extended to any 
but citizens. Ho one, for instance, except a citizen, could have 
the peculiar ownership termed dominium ex jure Quirifkm, 
But when justice and reason pronounced a stranger to be an 
owner, it was impossible for a jprceior not to recognize an 
ownership different from that which a citizen would claim ; 
and what magistrates were obliged to do in the case of 
strangers, the requirements of advancing civilization soon in- 
duced them to do in the case of citizens. They recognized and 
gave effect to principles different from those of the municipal 
law of Rome. This municipal law remained in force wher- 
ever its provisions could give all that was required to do sub- 
stantial justice ^ but when they could not, the praetor appealed 
to a wider law, and sought in the principles of equity a remedy 
for the deficiencies of the jus civile. He pronounced decrees 
[edicta), laying down the law as he conceived it ought to be, 
if it was to regulate aright the case before him. In process of 
time it became the custom for the praetor to collect into one 
edictum the rules on which he intended to act during his 
tenure of office, and to publish them on a tablet {in albo) at 
the commencement of his official year. These edicts, put 
forward at the beginning of the year of office, were termed 
edicta ppergpetua. How much the praetor was aided in the 
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formation of a "broader and more compreliensive system of 
law by a change in the form of actions^ will appear when we 
come to speak of the system of civil process. By degrees 
such a system was introduced and fully established^ and the 
jus honorarium^ the law of the praetors * {qui honor es gere~ 
bant)^ was spoken of as haviug a distinct place by the side^, 
and as the complement^ of the jus civile, 

13. The progress of law was also much facilitated by the 
growth of a body of men termed juris consulH 
^rudmtes juvis prudentes, men who studied the forms^ 

and^ in time^ the principles of law^ and expounded 
them for the benefit of their friends and dependents. They 
were generally among the first men of the State^ and the em- 
ployment was considered one of the most dignified that could 
occupy the evening of a life of public service and magisterial 
honours. In the earlier times of the republic the patricians 
alone knew the days on which it was or was not lawful to 
transact legal business^ and the forms in which actions were 
to be brought. The story of the publishing of a collection of 
these forms^ and of a list of the days on which business could 
be transacted^ by Oaius Flavius^ is familiar to all readers of 
Livy.f But although to a certain extent the study of the law 
became open to alh yet it does not seem to have been ever 
undertaken except by men of eminence. Such men used to 
instruct and protect the persons who sought their advice^ ex- 
plain the steps necessary for the successful conduct of an action^ 
and write out the necessary forms. J They gave answers when 
asked as to the law on a particular point j and though they pro- 
fessed only to interpret the Twelve Tables, not to make laws, 
their notion of interpretation was so wide that it included 
whatever could be brought within the spirit of anything which 
the Twelve Tables enacted. Such answers {responsa) were of 


The term also included the edicts of the sediles who issued decrees 
in matters that came specially within their province, 
f Liv. ix. 46. 

J The duty of a jurisprudent was respondere, eavere, agere, scribere , — 
Cic. De Orat, i. 48. 
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course of no legal autliority ; but as tlie sage would frequently 
accompany Hs client* (as the questioner was called) before 
the magistrate^ and announce his opinion, it had frequently 
all the effect upon the magistrate which a positive enactment 
would have had, and thus the 7'esponsa ;pmdentum came to 
be enumerated among the direct sources of law. The names 
of some of these sages have been handed down to us. Oato 
fche censor, and Sevems Sulpicius, the cotemporary of Cicero, 
are those otherwise best known to us.f In the latter days 
of the republic the juris priidentes were men acquainted with 
some portion at least of Greek philosophy, men of learning 
and general cultivation ; and it is not diflBcult to understand 
how powerfully their authority^ acting almost directly on 
judicial decisions, must have contributed to the change which 
the law underwent towards the end of the republic. 

14. By far the most important addition to the system of 
Eoman law which the jurists introduced from 
Greek philosophy, was the conception of the lex 
natuTCB. We learn from the writings of Cicero 
whence this conception came, and what was understood by 
it. J It came from the Stoics, and especially from Chrysippus. 
By naturcoj for which Cicero sometimes substitutes munduSy 
was meant the universe of things, and this universe the Stoics 
declared to be guided by reason. But as reason is thus a 
directive power, forbidding and enjoining, it is called law 
{jex est ratio summa insita in naturay quae juhet ea qucB 
faciendco sunt, proliibetque contraria). But nature is with 
the Stoics both an active and a passive principle, and there is 
no source of the law of nature beyond nature itself. By lex 
naturoe, therefore, was meant primarily the determining force 
of the universe, a force inherent in the universe by its con- 
stitution {lex est naturm vis). But man has reason, and as 


Clienti promere jura . — Hoe. JEpis, ii. 104. 
t Gibbon, viii. 31. 

X The most important passages in Cicero, with reference to the lex 
naturm, are De Leg. i. 6-12 ; J)e JSfat. Deor. i. 14, ii. 14, 31 ; De Fin. 
iv. 7. The expressions used in the text are from De Leg. i. 6, 



14 


INTRODUCTION* 


reason cannot be twofold^ tbe ratio of tbe universe must be tbe 
same as the ratio of man^ and the lex naturce will be the law 
by which the actions of man are to be guided^ as well as the 
law directing the universe. Virtue, or moral excellence; may 
be described as living either in accordance with reason, or 
with the law of the universe. These notions worked them- 
selves into Eoman law, and the practical shape they took was 
that morality, so far as it could come within the scope of 
judges, was regarded as enjoined bylaw. The jurists did not 
draw any sharp line between law and morality. As the lex 
nahtrce was a lex, it must have a place in the law of Eome. 
The praetor considered himself bound to arrange his decisions 
so that no strong moral claims should be disregarded. He had 
to give effect to the lex natures, not only because it was morally 
right to do so, but also because the lex natures was lex. 
When a rigid adherence to the doctrines of the jus civile 
threatened to do a moral wrong, and produce a result that was 
not equitable, there the lex natures was supposed to operate, 
and the prastor, in accordance with its dictates, provided a 
remedy by means of the pliant forms of the praetorian actions. 
Gradually the cases, as well as the modes in which he would 
thus interfere, grew more and more certain and recognized, 
and thus a body of equitable principles was introduced into 
Eoman law. The two great agents in modifying and extending 
the old, rigid, narrow system of the Jws civile were thus the^hts 
gentium and the lex natures ; that is, generalizations from the 
legal systems of other nations, and morahty looked on accord- 
ing to the philosophy of the Stoics as sanctioned by a law. 
But as, on the one hand, the generalizations from experience 
had in themselves no binding force, and as, on the other, the 
best index to ascertain what morality commanded was to ex- 
amine the contents of other legal systems, the jus gentium 
and the lex natures were each the complement of the other, 
and were often looked on by the jurists as making one whole, 
to which the term jus gentium was generally applied."^ 

* See Austin, Province of Jurkjimdence determined. Appendix, 
page xii. 
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15. The centuries met to decide questions of war and 
peace^ and to choose the higher magistrates ; hut sonnes of 
the laws which^ after the lex Hortensia, were 

passed to efiFect any real change in the body of Roman law, 
wei’e almost all jilehisdta. The comitia. irihuta 'were -recog- 
nized as almost the exclusive centre of legislative 
power; but in the later times of the republic a eon- 
tinually-increasing importance was attached to the ordinances 
of the senate. Grains says that it had been questioned whether 
the se7i(itus-co7isult(ihB,dvhefoTce of law. ^ Rerhaps they had 
not exactly the force of law at any time under the republic, 
excepting when they related to matters which it was the pecu- 
liar province of the senate to regulate ; but they were probably 
of little less weight than enactments recognized as constitu- 
tionally binding. The senate successfully main- 
tained a claim-)- to exercise a dispensing power, and 
to release individuals from obedience to particular laws. It 
was generally able to reject a law, either wholly or partly, 
by calling in the aid of religious scruples ; and if it added a 
clause to a law, the new portion of the law was as binding as 
the old.j; In the shape of directions to particular magis- 
trates, it issued injunctions, of which the force was felt by 
all those who were subject to the magistrate’s power, and it 
made, we have reason to think, independent enactments in 
matters belonging to religion, police, and civil administration, 
and perhaps even in matters of private law.§ The senate 
comprised the richest and most influential men in the State; 
the disruption of society attending the civil wars strengthened 
their influence ; and the Romans of the days of Cicero were 
quite prepared for the place which the senate held, as a le- 
gislative body, under the early Caesars. 

16. The first emperors were only the chief magistrates of 
the republic. Augustus and his immediate suc- 
cessors united in their own persons all the highest 

* Cieero meDtions them among the sources of law. — JopicQ. 

t Ascon* * * § . Argum. in Cornel. (Orell. p. 57). 

J Ascon. Argum, in Cornel. (Orell. p. 67). 

§ Pttchta, Instit, i. 298. 
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offices of the State. The imperium, or supreme command^ 
was conferred on them hy the lex regia passed as a matter of 
form at the beginning of their reign, and by which the later 
jurists supposed that the people deTolyed on the emperor all 
their own right to govern and to legislate.* The assumption 
of despotism was. veiled under an adherence to republican 
forms ; and, at any rate during the first century of our era, 
the emperor always affected to consider himself as nothing 
more than the princeps reifuiliecB. Although we have in- 
stances, even in the time of Augustus, of edicts intended to be 
binding hy the mere authority of the emperor, yet the people 
at first, and the senate afterwards, was recognized as the pri- 
mary source of law. By degrees the emperor usurped the sole 
legislative authority, either dictating to the senate what it was 
to enact, or in later times, enacting it himself. The will of 
the prince came to have the force of law.f* Sometimes this 
will decided what the law should be hy the publication of 
edicia pronounced by the emperor in his magisterial capacity, 
or mandatay orders directed to particular officers ; sometimes 
by decreta, or judicial sentences given hy the emperor, which 
served as precedents ; at other times by rescripta, that is, 
answers given by the emperor to magistrates who requested 
his assistance in the decision of doubtful points. 

17. The people did not cease to make laws for a consider- 
able time after the commencement of the empire. J 
laws, la,ws were of course really the creations of 

the emperor^s will. Augustus, for instance, procured the sanc- 
tion of legislation to a series of measures which made a consi- 
derable innovation in private law. These measures were de- 
signed to repress and discourage the excesses and corruption 
of a demoralized society- The lex Julia et Papia Poppcea^ and 
others of a similar character, attempted to restore virtue to 
private life by a system of rewards and penalties, attached to 


D. i. 4. 1. 

t Inst. i. 2. 6. quod prineipi placuit, legis hahet vigorem* 
. J Gtaixjs mentions a lex Claudia ^ — G-aius, i. 157. 
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tlie fulfilment or neglect of family duties. They failed in 
tlieir object^ but tlie portion of law to wbick they belonged 
was considerably modified by tbeir provisions. 

18. After the middle of the first century of our era^ all 

le^slative enactments of which we know are ^ 

. . The Senate, 

senatus-considta. The election of magistrates was 

transferred to the senate from the comitia,^ and the senate 
was intrusted with the cognizance of offences against the 
emperor and the State^ and the decision of appeals from in- 
ferior tribunals. t The later jurists said that the senate was 
made to represent the whole people^ because the number of 
the citizens became too great to permit of their acting as a 
political body.J However historically false this may be^ it yet 
is so far true that the senate was^ in the earlier times of the 
empire^ a body distinct from, and, in a certain very limited 
degree, opposed to, the emperor. We have some few me- 
morable instances in Tacitus of senators who dared to speak 
what they thought, § and who showed that the senate was, in 
more than name, a remnant of the republic. Gradually the 
very notion of independent action died away, and the senate 
met merely to adopt the will of its master. 

19. The edictum perpetmim, the annual edict of the 
prsetor, as being the written exposition of the 

jus honorarium, was the subject of many of the ^ 

treatises of the Eoman jurists. In the time of 
Hadrian, a jurist of great eminence, Salvius Juliahus, was 
appointed by the emperor to draw up an edict, partly from 
existing edicts, partly according to his own opinion of what 
was necessary, which should serve as the guide and rule of 
all succeeding praetors. The edict which he drew up and to 
which the. sanction of Hadrian gave the force of law was 
itself termed the edicium '^er^eiuum, the word j^erpetmm, 


^ Tacit. Annal. i. 15. 

t Suet. Califf. 2 ; JShero, 17. Tacit. Annal. xiii. 44. 
J Imt. i. 2. 5. PoMPONius in Dig. i. 2. 9. 

§ Tacit. Mist iv. 8. Puchta, Inst. i. 512. 

C 
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instead of meanings as before, tliat the edict ran on from 
year to year, being used to express that the edict was per- 
manent and unchangeable. The different magistrates, who 
had to apply the edict, would thenceforward use their own 
discretion only when the edict drawn up by Julianus did not 
serve as an express authority. 

20. The* writings of the jurists, the authority attached to 
their decisions, and the admirable manner in 
which they developed and arranged the law, 
formed the most marked feature of the legal history of this 
pei-iod. Augustus found the position which the great sages 
of the law held in public opinion too important a one to be 
overlooked in his scheme of government. He formally gave 
to their decisions the weight which usage had in many in- 
stances given them already; and it was enacted that their 
answers should be solicited and announced in a formal manner, 
and given under the sanction of the emperor. Hadrian de- 
cided that they should have the force of law, provided the re- 
spondents all agreed in their answers ; but, if they differed, 
the judge was at liberty to adhere to whichever opinion he 
preferred.* Two jurists of eminence, Antistius Labeo and 
mools of Capito, represented in the days of Augus- 

Labeo and tus two opposite modes of regarding law, and 
Gapito* founders of schools which maintained and 

handed down their respective opinions. Labeo, in whom a 
wider culture had instilled a love of general principles, did not 
hesitate to make such innovations as he conceived reason and 
philosophy to require: Capito was distinguished by the fidelity 
with which he adhered to the law as he had himself received 
it.f A succession of jurists of greater or less renown divided 
themselves under the banners of these rival authorities. But 
the schools of which Labeo and Capito were the first authors 


* Gaitjs, i. 7. 

t Laheo ingenii qnalitate etfiducia doctrinse, qui et in cmferis sapientim 
partihus operam dederat, plurima imiovcure staiuit. Ateim Capito, in 
his quce ei tradita erant, perseverabat* — Dig* i. 2. 2, 47. 
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did not derive their names from their founders. The one 
school was termed Proculians^ after Proculus a distinguished 
follower of Laheo; the other Sabinians after Sabinus^ a 
follower of Capito. Gaius^ who informs us that he was a 
Sabinian^ ‘the differing opinions of the two schools 

on many subtle questions of law. By the labours of this suc- 
cession of jurists,, the law was moulded and prepared until 
it came into the hands of the five great luminaries of 
Eoman jurisprudence — Gaius^ Papinian^ Paul, Ulpian, and 
Modestinus. 

21. Gains, or Gains, as the name is sometimes written, was 
probably born in the time of Hadrian, and wrote g-aius 
under the Antonines. Of his personal history 

nothing is known. He himself tells us that he was an adherent 
of the school of Sabinus. Besides other works which he is 
known or supposed to have written, he composed a treatise on 
the ecUctum provinciale (the edict of the proconsul in the pro- 
vinces) and a commentary on the Twelve Tables. But the 
work by which he is best known to us is his Institutes, The 
discovery of the manuscript of this work by Niebuhr in 1816 
has contributed greatly to the modern knowledge of Roman 
law. The manuscript had been written over with the letters of 
St. Jerome, and its existence was almost entirely unknown 
untilNiebuhr brought it to hght while examining the contents 
of the library of the Chapter at Verona. The institutes of 
Gains formed the basis of those of Justinian, who has followed 
the order in which Gains treats his subject, and adopted his 
exposition of law, so far as it was apphcable to the times in 
which the Institutes of Justinian were composed. The work 
of Gains, therefore, showing us what was common to the two 
periods, and also, where the law had changed, enables us to 
understand what the change was, and what the law had really 
been at the time when its system was most perfect. 

22. j®milianus Papinianus was the intimate friend of the 
emperor Septimius Severus, and held under him j^apMan. 
the office of praetorian praefect, which had now 

become equivalent to that of supreme judge. He probably 

c2 
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accompanied Severus into Britain^ and was present at tlio em- 
peror^s death at York in A.n. 211. Severus commended his 
two sonSj Geta and Oaracalla, to his care. Oaracalla dis- 
missed Papinian from his office ; and^ after his murder of 
Geta^ is said to have required Papinian to compose his vindi- 
cation. Papinian refused^ and was executed by the orders of 
Oaracalla. He was considered the first and greatest of 
jurists^ and every epithet which succeeding writers could 
devise to express wisdom^ learnings and eloquence was heaped 
on him in profusion. We know^, from the Digest^ of his 
Books of Questions^ Books of Answers, and Books of Defini- 
tions. The fragments of his works which we possess amply 
justify his eminent reputation. 

23. Paul, Ulpian, and Modestinus are all said to have been 

pupils of Papinian. Julius Paulus was a member 
of the imperial council and prastorian prefect 
uuder Alexander Severus (a.d. 222). Besides numerous 
fragments in the Digest, we possess his Eecejoke Sententice, 
which was long the chief sonrce of law among the Visigoths 
in Spain. The most celebrated of his works, which were 
very numerous,* was that Ad Edictu7}% in 80 books. 

24. Domitius Ulpianus derived his origin, as he himself 

tells us, from Tyre in Phoenicia. f He wrote 
several works during the reigns of Septimius 
Severus and Oaracalla, and perished (A.n. 228) by the hands 
of the soldiers, who killed him in the presence of the emperor, 
Alexander Severus. He was praetorian praefect at the time 
of his death, hut the exact time when he first was appointed 
to the office is unknown. The Digest contains a greater 
number of extracts from his writings than from those of any 
jurist. Besides these extracts, we also possess fragments of 
hi^ composition in twenty-nine titles, known by the name of 
the Ffdcjmenta Ulpiani. 

* We know tlie names of more titan 70, embracing an extraordinary 
variety of subjects, 
t D. 1. 1. 1. 
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25. Herennius Modestinus was the pupil of Ulpiau as 
well as of Papinian. He was a member of the 
imperial council in the time of Alexander ScTerus^ 

but hardlj anything is known of his history. One of the 
best known of his writings is the Excusationum LihrL We 
have nothing remaining of his composition except the ex- 
tracts from his works given in the Digests. 

26. The influence of Christianity on Eoman law was partly 
directj partly indirect. The establishment of a 
hierarchical rank^ the power granted to religious 
corporations to hold property^ the distinction be- 
tween Christians and heretics^ affecting the civil position of 
the latter^ the creation of episcopal courts^ and many other 
similar innovations, gave rise to direct specific changes in 
the law. But its influence is even more remarkable in the 
changes which were suggested by its spirit, rather than intro- 
duced as a necessary part of its system. To the community 
which citizenship had bound together * succeeded another 
bound by the ties of a common religion. The tendency of 
the change was to remove the barriers which had formed a 
part of the older condition of society. If we compare the 
Institutes of Justinian with those of Grains, we find changes 
in the law of marriage, in that of succession, and in many 
other branches of law, in which it is not diflB.cult to recognize 
the spirit of humanity and reverence for natural ties, which 
Christianity had inspired. The disposition to get rid of many 
of the more peculiar features of the old Roman law, observ- 
able in the later legislation, was partly indeed the fruit of 
secular causes ; but it was also in a great measure due to the 
alteration of thought and feeling to which the new religion 
had given birth. 

27. Before we pass to the legislation of Justinian, we must 
bestow a cursory notice on the efforts made by Theodosim IL 


* The tie of citizenship was really done away with by the reckless- 
ness with which it was extended. Caracalla (a.d. 212) made all persons 
citizens who were subjects of the empire. 
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Theodosius 11. to determiue and arrange the law, and to 
promote its study. With a view to keep alive and increase 
the knowledge of law, he founded (in a.d. 425) a school of 
jurisprudence at Constantinople. He also constituted the 
works of the five great writers, Gaius, Papinian, Ulpian, Paul, 
and Modestinus into a source of law of the highest authority, 
enacting hy a constitution, published a-d. 426, that the judge 
should always be bound by the opinion expressed by the 
majority of these writers j if those among them who ex- 
pressed an opinion on the point were equally divided, the 
opinion of Papinian was to prevail: if he was silent, the 
judge could use his own discretion. In a.d. 438, Theo- 
dosius published his Code, containing a collection of the 
constitutions of the emperors from the time of Constantine. 
It was made on the model of two earlier collections compiled 
by the jurists Gregorianus (a.d. 306) and Hermogenianus 
(a-D. 366). 

28. The Emperor Justinian was of Sclavonic origin. His 
native name was Uprauda, a word said to mean 
Jrnmian. ^0 ]jave found an equivalent in 

the Latin Justinianus. He was bom at Taurisium in Bulgaria, 
about the year a.d. 482, and having been adopted by his uncle, 
the Emperor Justin, succeeded him as sole emperor in the 
year a.d. 527. He died in a.d. 565, after an eventful reign of 
thirty-eight years. Procopius, the secretary of his general 
Belisarius, has left us a secret memoir of the times, which, if 
we may rely upou his accuracy, would make us believe Jus- 
tinian to have been a weak, avaricious, rapacious tyrant. 
His court, wholly under the influence of his wife Theodora, 
a degraded woman, whom he had raised from the theatre to 
share his throne, was as corruptas was customary in the empire 
of the East. Justinian would never have been distinguished 
from among the long list of Eastern emperors had it not been 
for the victories of his generals and the legislation to which 
he gave his name. The successes of Belisarius and Narses 
have shed the splendour of military glory over his I'eign. But 
his principal claim to be remembered by posterity is his having 



INTRODUCTION. 


2S 

directed tlie execution of anundertaking^ wMcli gaye to Eoman 
law a form that fitted it to descend to the modern world. 

29. In the year A.n. 528^ Justinian issued instructions for 
the compilation of a new code, which, 

on that of Theodosius, and on the earlier codes 
on which that code was based,* should embrace the imperial 
constitutions down to the date of its promulgation. The task 
was entrusted to a body of ten commissioners, who com- 
pleted their labours in the following year, and in the month 
of April, A.n. 529, the emperor gave it his sanction, and 
abolished all preceding collections. 

30. In the December of the following year, Tribonian, who 
had been one of the commission appointed to 

draw up the code, and who had recommended him- 
self to the emperor by the energy and ability he had shown, 
was instructed, in conjunction with a body of coadjutors whom 
he selected to the number of sixteen, to make a selection from 
the writings of the elder jurists, which should comprehend all 
that was most valuable in them, and should form a compen- 
dious exposition of the law. In spite of the foundation of 
schools of jurisprudence, of which those of Eome, Constanti- 
nople, and Berytuswere the most famous, the knowledge which 
the lawyers of the time had of the writings of the old jurists 
was exceedingly limited. Justinian wished not only to pro- 
mulgate a body of law which should not be too bulky and 
voluminous for general use, but also to provide a work, the 
study of which should form a necessary part of legal education. 
The commissioners performed their task in the short space 
of throe years, and on the 30th of December, A.n. 533, the 


* Shortly before the time of Justinian, three attempts had been made 
to draw up a body of law for the use of the western barbarians and 
their Boman subjects. These were— the edict of Theodone, ting of the 
Ostrogoths (A.n. 500) ; the Lex Bomana Burgundiorum (a.d. 600) ; and 
the Lex Bomana VisigotUrum (a.d. 506). These names are so well 
known that it is perhaps hardly proper to pass them over altogether s 
but, as their assistance was not employed in the construction of Jus- 
tinian^s legislation, a detailed account of them is unnecessary here. 
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emperor gave to tlie result of their labours the force of law. 
The compilation^ termed Digesta^ or Pandectse^ from its 
comprehensive character^ was divided into fifty boots^ and 
was arranged on the model of the perpetual edict. Ulpian^s 
work on the edict had been a test-book in the schools of 
jurisprudence^ and probably it was this that determined the 
commissioners to adopt a models* which has prevented their 
work having anything like a scientific arrangement. There 
are thirty-nine jurists from whose writings the Digest con- 
tains literal extracts^ those from Ulpian and Paul constituting 
about one-half of the whole work. 

31. The Digest was too vast a work^ and also required for 
its comprehension too great a previous knowledge 

The Institutes. tji 

of law to admit of its being made the opening 
of a course of legal study. Justinian, therefore, determined 
to have an elementary work composed. He had declared 
his intention in the constitution of Dec. a . d . 530, in which 
he directed the compilation of the Digest ; and Tribonian^ 
in conjunction with Theophilus and Dorotheus, respectively 
professors in the schools of Constantinople and Berytus, 
•v^re appointed to draw it up. This elementary work is the 
Institutes. It was formed on the basis of the Institutes of 
Gaius, alterations being made to bring it into harmony with 
the Digest and Code. 

33. There were still some points which had been debated 
by the old jurists, and to which the legislation of 
The Fifty le- not as yet furnish any answer. To 

determine these, Justinian published a book of 
Fifty Decisions ; and as the Code of the year A.n. 529 was a 
very imperfect work, it was determined to revise that Code, 
and to incorporate the Fifty Decisions in the re- 
vised edition. Tribonian was appointed to super- 
intend the undertaking, and in Nov. a . d . 534 the 
new code, called the code repetitce prceleotionis received the 
force of law. This is the code we now have ; the former code, 


^ Waenzcexiq-, dw droit romain, p. 183. 
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that of A.D. 529; having been carefolly suppressed; and no 
trace of it remaining. The OodO; which is divided into twelve 
books; is arranged nearly in the same manner as the Digest. 

33. But Justinian could not endure that his having sys- 
tematized the law should exclude him from law- 
making. He announced in the Code* that any 
legislative reforms he might at any future time see fit to make 
should be published in the form of Novellce Oonstihdioiies. 
Mmij such Novellce were afterwards published; the first in 
January; A.D. 535; the last in November; a.d. 564. Altogether 
they amount to 1 65 ; but no collection of them seems to have 
been made in the lifetime of Justinian. Few of them bear 
a later date than a.d. 545; the year of Tribonian^s death. 

84. The Institutes of Justinian; after a few general obser- 
vations on the nature; the divisions, and the > 

^ A.rTangem&nt 

sources of laW; proceed to treat; first of persons; of the insU- 

then of thingS; then of successions to deceased 
persons; then of obligations; and lastly of actions. An ar- 
rangement as nearly similar as possible will be observed 
in the following outline of Roman private law. 


ROMAN PRIVATE LAW. 

The reader of Mr. Austin^s Treatise on the Province of Juris- 
prudence will remember that he proposes; in the outline given 
in the Appendix; to treat the subject of Law by examining; 
first; the science of General Jurisprudence; that is of the legal 
notions and principles which enter into every system of law ; 
and secondly; the science of Particular LaW; that iS; as he 
explains it; ^ The science of any such system of Positive law 
as now actually obtains; or once actually obtained in a speci- 
fically determiued nation and he carefully distinguishes be- 
tween the sciences of general and particular jurisprudence and 


* Const, de JEmend. Cod. 4. 
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tlie science or sciences wliicli would tell us^ not wliat law is^ 
but wbat law ougM to be. 

Tbe Koman jurists made no approacb to a division of tbe 
subject so accurate and so exhaustive. It is their great merits 
the real source of their value to modern Europe^ that they 
apprehended and elucidated the great leading principles and 
notions of general jurisprudence ; but they did not clearly 
distinguish between general jurisprudence and the municipal 
law of Eome^ or between law and morality. As we have said 
before^ they assumed^ on the authority of Greek philosophy^ 
that there was a lex naturce binding on them because it was 
a leXj and they endeavoured to work up the dictates of this 
law and of the jus gentium together with the provisions of 
the old jus Gwile into a whole. The institutes of Gaius open 
with a declaration that every system of law must contain 
the two elements of genex^al and municipal law ; but in the 
Institutes of Justinian there are prefixed two definitions 
.taken from the writings of TJlpian; and; while 
justice md the definitions themselves illustrate the inex- 
jurisprudence, which the jurists determined the 

province of jurisprudence; the place assigned to them in 
this compilation shows the ntter want of anything like 
philosophy in the age when the Institutes were written. 
The first definition defines the moral virtue of justice by re- 
ference to a legal term {jus)^ which it leaves unexplained : 
the second pronounces jurisprudence to he the ^ science of 
things human and divine;^ a phrase which has no meaning 
except as a summary of the philosophy which thought that 
law was the expression of a reason common to the universe 
and to man. We can only treat the Eoman notions of law 
and jurisprudence historically; and ascertain what they were 
and whence they came : we cannot make them fit into the 
more accurate shapes assigned to these general terms by the 
modern philosophy of law. 

35. The preceding historicalsketchwill havesufiSoed toshow 
c, . what were the sources of Eoman law : (1) There 

Sources of tit 

law. was the old jus civile^ which mainly depended on 
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custom as its basis. (2) Tliere were the judicial decisions 
of the prcetoTSy and the opinion of the juris jrrurlerdes, 
supplementing the jus civile from the dictates of the le.e 
natures and the j-us gentium ; and (8) There were positive 
enactments^ which maybe divided into leges^ plebiscita^ sena-^ 
tus-consulta^ and announcements of the will of the emperor. 

86. The main legal term with which we have to start in 
approaching Roman law is jus. The word is 
used to signify both the sum of rights and their 
corresponding duties sanctioned by law^ and also any single 
one of these rights. The law prescribes different relations in 
which the members of a State are to stand to things and to 
each other. The claim^, protected by legal remedies^ which 
each man has to have any of these relations oh- lights 
served in his own case is a right; and as the 
right must be conceived to belong to, or reside in a person, 
we speak of a right being the right of a person, e.g. my right 
to have that book, your right to have that house {jus memn^ 
jus hmm) . When we examine the different rights estabhshed 
by law in a State, we find some of a pubhc character, affecting 
individuals as members of a body politic ; others of a private 
character, affecting individuals directly. It is only of the 
private rights established by Roman law that we now propose 
to speak ; and as rights are either rights which persons have 
over thing’s, or rights which persons have against 

° -Lnii. Mvision of 

some other person or persons^ we snail treat, the subject. 
first, of the mode in which the Eoman law re- 
garded persons, then of the mode in which it regarded things ; 
then of the rights it gave to persons over things j then of the 
rights it gave to persons against persons ; and, lastly, of the 
method by which the State enforced private rights when dis- 
puted or disregarded, that is, the system of civil process. 
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I. PEESONS. 

37. The word jpersona had^ in the usage of Eoman law^ a 

Meaning of meaning from that which we ordinarily 

the word per- attach to the word person. It was employed to 

denote any being capable of havings and being 
subject to^ rights. All men possessing a reasonable will 
would naturally be personce ; but not all those who were 
physically speakings men_, were personm. Slaves^ for in- 
stance^ were not in a position to exercise their reason and 
will^ and the law^ therefore^ refused to treat them as personce. 
On the other hand,, mdiPHj personce had no physical existence. 
The law clothed certain abstract conceptions with an ex- 
istence^ and attached to them the capability of haying and 
being subject to rights. The law^ for instance^ spoke of the 
State as a persona. It was treated as being capable of 
haying rights^ and of being subject to them. These rights 
really belonged to the men who composed the State^ and they 
flowed from the constitution and position of associated indi- 
viduals. But; in the theory and language of laW; the rights 
of the whole community were referred bo the State; to an 
abstract conception interposed between these rights and the 
individual members of the society. So; a corporation; or an 
ecclesiastical institution; was a persona, quite apart from the 
individual personce who formed the one and administered the 
other. Even the fiscits, or imperial treasury; as being the 
symbol of the abstract conception of the emperor^s claimS; 
was spoken of as a persona. 

38. The technical term for the position of an individual 
Status 3^egarded as a legal person was status, and the 

constitutive elements of his status were liberty; 
citizenship; and membership in a family. First; he must be 
Freedom slave had no rights. In the earlier days 

of Eoman laW; no one would have conceived this 
to be unnatural. But philosophy; and the study of morality; 
taught the latter jurists that the condition of a slave was a 
violation of natural law. It was not; however; necessary that 
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tlie person slionld have been born free {ingenuus ) ; for the 
process of manumission placed the slave in some degree on a 
level with the freedman {lihertinus, or if spoken of with 
reference to his master^ libertiis^). It depended on the 
mode and circumstance of his manumission whether he be- 
came at once a Eoman citizen ; but in whatever way he was 
enfranchised he still owed certain duties to his patron^ and 
in certain cases his patron was his heir. 

39. The second element of the status was citizenship. The 
Eoman notion of the State was that of a com- 
pact privileged body separated off from the rest 
of the world by the exclusive possession of certain public and 
private rights. In the early times of Eome the cives^ or mem- 
bers of the State^ were divided into the two bodies of ^patres 
and plebeians^ the former of whom had a public and sacred 
law peculiar to themselves^ while they shared with the latter 
the system of private law. Beyond the State all were Jiostes 
and harhari. But as civilization progressed^ the number of 
foreigners who resorted to Eome for trade^ or were otherwise 
brought into friendly relations with citizens^ was so great that 
they were looked upon as a distinct class^ that of peregrini. 
To be a citizen was thenceforward not to be db per egrmus, the 
force of the one idea being brought out by the prominence of 
its opposite. A peregrinus was subject only to the jus gen-- 
Hum ; citizens alone could claim the privileges of the jus 
Qiiiritium. But when her conquest placed Eome in new and 
varying relations with the nations of Italy^ an intermediate 
position between the citizen and the peregrinm was accorded 
to the more privileged of the vanquished. Some of the rights 
of the citizen were given to them^ and some were withheld. 
These peculiar rights of the citizen were summed up in the 
familiar term snffragium et honores, the right of voting and 
the capacity of holding magisterial offices^ and in the terms 
connuhium and oommercium. Connubium is a term which 

* The Latin for a freedman was lihertims t but lihertus Titii is the 
Latin for the freedman of Titius, 
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explains itself. Tlie foundation of the Roman family was a 
marriage according to the jus QuiTitiuwjy and not to have the 
conmibium was to be incapable of entering into the Roman 
family system. In the word commercium were included the 
power of holding property and making contracts according 
to the Roman law^ and also the testamenti factio^ or power 
to make a wiU, and to accept property under one. By the 
jus LcitinuTyb and the jus ItcdicuTri various modifications of 
the different rights implied in the dvitas were granted. The 
jus Latinum gave private rights to individuals^ the jus 
Italimm gave public rights to towns. In some cases thejics 
Latinum gave the connuhium and commercium; in some 
only the latter^ in many only a portion of the latter; the 
testamenti factio, the power of making, or taking under, 
a testament being withheld. The jus Italicum gave certain 
favoured towns a municipal constitution more or less con- 
nected with the supreme power of Rome. In the course 
of time other shades between the civis and the peregri-^ 
nus were introduced, but all distinction between them was 
gradually swept away, by the increasing recklessness with 
which the rights of citizenship were bestowed. Until at last 
Caracalla made all the free subjects of the empire citizens ; 
and thenceforward the class of peregrini, properly speaking, 
ceased to exist. All the free inhabitants of the civilized 
world were dves^ and beyond were nothing but barbari and 
liostes. 

40. The Roman family, in the peculiar shape it assumed 
under the jus Quiritiumy was modelled on a civil 
The family, on a natural basis. The tie which 

bound members of the same family was not that of blood; it 
was their common position in the midst of an artificial system. 
For the formation of such a family, a legal marriage was an 
indispensable preliminary ; but it was only a preliminary, 
and the peculiar character of the family did not in any way 
flow from the tie. The head of the family was all in all. He 
did not so much represent as absorb in himself the subordinate 
members. He alone was sui juris, i. e. had an independent 
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will; alltlie other members \Yere alienijurisy tlieir wills were 
not independent, fcnt were only expressed tirougli their chief. 
The i^aterfamilias, the head of the family, was said to have 
all the other members of his family in his power ; and this 
power {joatria potestas) was the foundation of all that pecu- 
liarly characterized the Eoman family. At the head of the 
family stood the paterfoAnilias alone. Beneath him came his 
children, sons and daughters, and his wife, who, in order to 
preserve the symmetry of the system, was treated by law as a 
daughter.* If a daughter married, she left this family, and 
passed into the family of her husband ; but if a son married, 
all his children were as much in the power of the p>aterfamiKas 
as the son himself. Thus all the descendants through the 
male line were in the power of the same person. And it was 
this that constituted the lint of family relationship between 
them, not the natural tie of blood. When the ^uteffamAlias 
died, each of the sons became in his turn a paterfamilias ; 
he was now sui juris, and all his own decendants through the 
male line were in his power. Bach of the daughters, as long 
as she remained unmarried, was also sui juris; but directly she 
formed a legal marriage, and thereby entered into her hus- 
band’s family, she passed into the power of another. Hence 
it was said that a woman was at once the beginning and end 
of her family, caput et finis familice suce, for directly she 
attempted to continue it, she passed into another family. 

41. Persons who were under the power of another could 
not hold or acquire any property of their own. All be- 
longed to the paterfamilias ; and whatever the ^ 

• 1 n « Fositim of 

SOU 8)CC][iiir6(i was acc^uirod. for tli6 fatlior, Xu per& 07 is in 

matters of public law the fiUusfamilias laboured 
under no incapacities ; be could vote or bold a magistracjj 
but in all tbe relations of private law be was absolutely in 
bis father's power. He could not make a will, for be bad no 


^ Sbe was teclinically said to be in tbe mams of ber busband ; and 
perhaps fnanus is the old word signifying the power of the jpat&rfamilias^ 
mdijootestaB is only an expression of later Latin. 
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property to dispose of ; nor bring an action^ for notliing was 
owing to Mm, But in all public relations^ wlieneyer tMs in- 
capability of possessing property was not in question^ tbe 
filmsfamilias bad all tbe privileges of a citizen ; be bad^ for 
instance^ tbe conniMum, and could contract a legal marriage j 
and tbe comonerdumy and could, therefore, be a witness in 
sale by mancipation, to wbicb none except citizens could be 
witnesses. Tbe indulgence of later times permitted tbe 
filiusfamilias to bold certain property apart from tbe jpater^ 
familicLSy an indulgence first accorded as an encouragement 
to military service. But even over a portion of tbis property 
tbe bead of tbe family possessed certain rights j and, so far 
as it went, it was a departure from tbe strict theory of law. 

42. Tbe distinction between the legal and tbe natural 

marriage is illustrated by its being possible for a 

JE9}l(l7iGi7}atiO}l» -j f* i~\ T *Tj 

member oi tbe legal family to quit it and become 
an entire stranger to it, and for an entire stranger to be ad- 
mitted to it, and be as completely a member as if be were a 
son of tbe paterfamilias, Tbe mode by wbicb tbe change in 
either case was accomplished was by a fictitious sale. Every 
Eoman citizen could sell himself to another by tbe peculiar 
form of sale called mandpatio ; and as tbe father possessed 
over tbe son tbe rights which a person sui juris possessed 
over himself, be sold tbe fiUusfamilias to a nominal pur- 
chaser, who was supposed to buy tbe son. It was declared by 
tbe law of tbe Twelve Tables that a son thrice sold by bis 
father should be free from Ms power, and tbe ceremony was 
therefore repeated three times, and tbe son was then emanci- 
patuSy or sold out of tbe family. When a stranger, being 
himself alieni juris y wished or was compelled to enter a 
family, tbe process was effected by adoption. Here again, 
then, was another sale, tbe paterfamilias of tbe family be 
quitted being tbe seller, and tbe paterfamilias of that be 
entered being tbe purchaser. If the stranger was sui jims^ 
be entered bis new family by arrogation, wbicb in ancient 
times could only be effected by a vote in tbe comitia ouriatay 
it being considered a matter of public policy to keep a watch 
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over sucli a proceedings lest tlie last of Hs gens sliould arro- 
gate Himself, and its sacm be lost. MncK simpler modes for 
effecting arrogation, as well as for effecting emancipation and 
adoption^ were employed in later times. 

43. A person might be sui jiirisy and be in possession of 
every rights and yet be unable, tbrougli some 
imperfection, to exercise the rights he possessed, 

A child, for instance, was not only not able to 
conduct his affairs with discretion, but he was unable to un- 
derstand, perhaps to speak, the forms necessary to be expressly 
pronounced in almost every legal transaction. A tutor was 
therefore appointed, who, until the child attained the age of 
puberty, supplied this defect of his ward, or, as he was 
called, his pupil. And this is the Roman notion of a tutor : 
he was a person who supplied something that was wanting, 
who filled up the measure of his pupiFs jpersona. He of 
course took care of the person and property of the child ; 
but this was only an accessory of his position ; his primary 
office was to supply by his cvuctoritas * what the pupil fell 
short of. So too, in the old law, women, of whatever age, 
if sui jurisj required a tutor, not to control them, but 
because women could not go through legal foi’ms. Further, 
a person might be sui juris, and be of an age to exercise 
bis rights, and yet it might be necessary to ensure that he 
did not hurt himself and his family by the mode in which 
he exercised them. In such cases a curator was appointed, 
whose duty it was to look after his property. This curator 
had a perfectly different office from a tutor ; in technical lan- 
guage, the tutor was said to be appointed to the person, the 
curator to the property. The curator was only appointed as 
a check to prevent pecuniary loss. Curators were, for instance, 
appointed to watch over the interests of insane persons, of 
persons notoriously prodigal, and of those who had attained 
the age of puberty, but were under the age of twenty-five. 

* The derivation of auctoritas should never be lost sight of. When 
one person increased, dugebchtt what another had, so as to fill up a defi- 
ciency, this increasing or filling up was called auctoritas. 

D 
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44. While the head of a family lived^ all those who were in 

his power were connected together hy the tie of 
Agnail, subjection to the power of the same person. The 
tie was called agnatiOy and the persons so mutually connected 
were agnati to each other. When the paterfamilias died^ the 
tie of agnatio still subsisted, Bach of those who^ by his death, 
became sui juris, became the head of a new family; but still 
they and their descendants were agnati to each other so long 
■as they did not by emancipation, or, in the case of women, 
by marriage, leave then* original family. All those, in short, 
who would have been agnati to each other if the life of the 
origin^ paterfamilias had been prolonged, were agnati at any 
distance of time, however great, after his death. A number 
of distinct families might thus, when looked on as connected 
by agnatio, be spoken of as one family: for they were all 
portions of the family of the deceased paterfamilias, 

45. Beyond the circle of the agnati, the ancient patrician 

had that of the gens. They were nearer to him 
Gentiles, those who were only related to him by blood. 

If' a patrician dies intestate, in default of agnati, his gentiles, 
the men of his gens, were his heirs. He was placed in the 
midst of two artificial circles, shutting out the natural circle 
of blood relations ; while the plebeian, and when the system 
of gentes had faded away, the patrician also, acknowledged the 
ties of blood as next to that of agnatio. All those who were 
connected together by the ties of blood were cognati, 
Cognau. tendency of the later Eoman legislation 

to give greater and greater weight to the ties of blood, and to 
substitute a natural for an artificial system of family relation- 
ship. Lastly, the cognati of each of the parties to a 
Affmes. ’vvere said to be affines to the other party. 

46. We have spoken as if the wife had been always in the 

manus, or power of her husband. And this was 
probably, in the strict theory of the Eoman 
family, and in the practice of early times. The 
tie of marriage was formed among the patricians by the cere- 
mony of confarreatio, in which none could partake except 
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tliose wIlo liad tlie privileges of tlie jus sacrum ; and appa- 
rently the mere fact of going through the ceremony placed a 
wife in the manus of her husband. The plebeians had no cor- 
responding ceremony ; and in order that^ when two persons 
came together in marriage^ the wife should be in the power of 
her husband^ she was sold to the husband by the father^ a pro- 
cess which was termed coemption or if she remained with her 
husband a year^ then the power over her was acquired by usus, 
that is^ by the uninterrupted lapse of time. If^ however^ she 
absented herself for three nights in the year^ this prevented 
her falling into the husband^ s power- Perhaps^ at all times^ at 
least in plebeian families^ a woman could so marry as not to fall 
into the manus of her husband ; and in later times such mar- 
riages formed the rule. It made no difference in other relations 
of the family whether the wife was in the power of the hus- 
band or not. Supposing she and her husband had the connto-^ 
hkm, that is, were capable of intermarrying, all the usual inci- 
dents of a marriage, such as the patria potestas, attached to 

the connection. If a man and a woman entered 
. , , j.* ‘j.! i. • Concitbuiage. 

into a permanent connection without marriage 

{conciibinatiis) , their children were ^uaturales liberi, and were 

so far favoured by the later law as to be capable of being 

placed in the position of children sprungfrom a legal marriage, 

by the process of legitimation After the time of Constantine 

they were always made legitimate by the subsequent marriage 

of their parents. In aU unions of the sexes, other than a legal 

marriage, the children followed the condition of their mother: 

being free, for instance, if she was free, and slaves if she was a 

slave. The union of slaves was called contuhemium; but 

however solemnly entered into, and however faithfully its 

natural tie acknowledged, it was never in the eye of the law 

regarded as anything better than promiscuous intercourse. 

47. It was possible that any one who possessed a complete 
status should undergo a change of status, and 
this change might happen in any one of the three 
component parts of the status. The capability 
of exercising all those rights implied in a perfect status was 

D 2 
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frequently spoken of as a man^s ccqmty and tke ckange in 
eaci of tkese component parts were said to be a deminuiio 
capitis, a lessening or impairing of tbe caput. Firsts a man 
miglit lose bis freedom; be might be taken prisoner by an 
enemy^ or undergo a very severe criminal sentence. The 
loss of tbis element of tbe status, called capitis deminutio 
maxima, involved tbe loss of tbe remaining two, tbe person 
wbo ceased to be free, ceasing also to have tbe rights of citizen- 
ship or family rights. Secondy, be might lose bis rights of 
citizenship, and tbis loss, called tbe capitis deminutio media, 
involved tbe loss of family rights, but still left him free. 
Thirdly, by what was called tbe capitis deminutio minima 
he might lose bis position in bis family, by emancipation or 
arrogation. In early times there were rights, principally 
those forming part of tbe jus sacrum, which a person who 
passed out of his family really lost; but in later times, as in 
every case tbe person who underwent this capitis demimitio 
either entered another family, or became the head of bis own 
family, his status was really not made at all less perfect by the 
change. Of course this capitis demimitio imr dived the loss of 
neither of the two other component parts of the status. ' 

48. When a person was possessed of a perfect status, he was 

considered to enjoy a high dignity and reputation 
U:iistzmatio. ^ others. This reputation {existi^ 

matio) the Eomans considered as one of the chief possessions 
of a person. It was even to a certain extent I'egulated by 
law. If a person ceased to be free, bis existimatio was gone. 
Certain ofiences were treated by law as impairing it. If tho 
offence was so grave as to impair the existimatio very 
seriously, its diminution was said to amount to infamia ; if 
the offence was rather less grave, the consequence was 
turpikido ; and if the person was in some inferior position, 
as, for instance, an actor, he was said to he marked with a 
levis nota, a slight bi*and of disgrace. 

49. It only remains to he observed that, although persons 


JSnd of the 
existence of 
persons. 


that were the mere creations of law, as corpora- 
tions, ceased to exist when the law in any way 
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put an end to their existence, as hj the dissolution of the 
corporation, yet the person of individuals, that is, their legal, 
as opposed to their natural being, never became extinct. At 
the moment of death it was shifted to those who represented 
them. The son was clothed with the person of the father, 
the heir with that of the testator. What we mean by saying 
that the deceased is represented, that is, again made present 
and brought before us, the Eoman jurists expressed by 
saying that his person had been shifted to those who suc- 
ceeded in his place. 


II. THENGS. 


60. The word thing (res) has, in Eoman law, a sense as 
artificial and as wide as the word person. As zrse of the 
person comprehends every being who has rights 
and is subject to them, so thing' comprehends all that can be 
considered as the object of a right. The object of a right 
may be incorporeal, or the pure creation of law, and need 
not be limited to things corporeal and visible. The law can 
separate the right to possess a field and the right to walk in 
it, and the object of each right is called indifferently a thing. 
When we attempt to classify these objects of rights, we are 
unable to select any one principle of division according to 
which we may distribute them. The aspects in which we 


may view them are too various to admit of a simple arrange- 
ment; we may, however, make a division approximately 
accurate by considering, first, those heads of things which 
we arrive at by examining the nature of the things them- 
selves ; and secondly, those gained by inquiring into the 
interest which persons have in them. 

51. First, then, things may be corporeal or incorporeal; 
or, as the jurists expressed it, tcungi ftossmit or 
tangi non f)ossunt. We see a house or a field; 

we do not see a right to inhabit the one or Corporeal and 
, A ° -I -hnoorporeah 

reap the frmts of the other. The physical 
tangible objects of sense is a corporeal thing; the intangible 
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abstraction of tbe mind is an incorporeal tiling. Incorporeal 
tilings always consist in a right ; if we see a stream flowings 
or a path winding through a fields the mind sees^ as some- 
thing distinct from the object of sense, the power of using 
the water or of following the path. This power is, in the 
language of the law, an incorporeal thing ; and a person may 
have a right to possess it just as he may have a right to 
possess a house or field. But this power is itself a right if 
taken cognizance of by the law, and considered as capable of 
being exercised by one or more persons to the exclusion of 
all others. When we say that an individual has a right to 
this right, we merely mean that he has a claim to be the 
person to exercise exclusively this power. 

52. We may again speak of corporeal things as moveable 
. and immoveable (res mobiles, se moventes, and 

Things move- . . ... 

able and im- T6S sol% TBS immohUes), a distinction so obvious 
moveabU, needs no other remark than that some 

moveable things are so incorporated with immoveables, or 
so constantly associated with their use that the law treats 
them as immoveables ; as for instance a house, each brick 
of which is a moveable, is itself an immoveable, because 
attached to the soil. 


53. Things are also either divisible or indivisible. We 

Things divi- divide a slave or a horse so that the 

sibleandin- several parts have the same value which they 
divisible, when they were parts of a whole j but if we 

divide a field into four, we have four small fields. 

54. There are also principal or accessory ; that is, they 

Things pin- rights, or are only so as 

dpaiandac- forming portion of, or being intimately con- 
eessonj, nected with, something that is ; thus a tree is a 

principal thing, its fruit an accessory. 

55. Another distinction relating to things familiar to the 

^ ^ Eoman jurists was that between the qemis and 

Genus and t • t, i 

iSpecus, the sjpec'ies. By the genus was meant a whole 
class of objects, such as horses, or the general 
name for an object, such as wine, oil, wheat. Species was 
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tte particular member of tbe class^, or particular portion of 
tbe object comprehended under the genus, as this horse, or 
the wine in this bottle. If a purchaser bought a horse or 
a certain quantity of oil, the thing bought was said to be 
determined gene-re ; if he bought a particular horse or the 
oil in a certain vase, the thing bought was said to be deter- 
mined specie. All things which are included under a 
general name, such as oil or wheat, are commonly divided by 
being weighed, numbered, or measured, and were therefore 
spoken of by the jurists as being those things qnce pondere, 
mmiero, mensurave constant, 

56. We may, lastly, regard things as particular, or as 

collected under some head, when the whole 
collection is a thing in law. Thus a sheep is a ^are^md’ 
particular thing {res singulaHs), a flock, com- rerummiver- 
posed ex distantibus uni nomini siihjectis, is a 
collection of things, or, as the jurists expressed it, is a rerum 
universitas (or simply universitas) , As also, of course, are 

such comprehensive things as an inheritance, a dowry, the 
peculium of a slave. 

57. In proceeding to the second division of things ac- 

cording to the persons who have rights over them, and to 
the extent of those rights, we must first notice the distinc- 
tion in things caused by certain things having ^ ^ 

sacred character (res These were 

res scbcrce, consecrated to the superior gods ; or res religiosce , 
such as tombs or burial grounds, consecrated to the infernal 
gods ; or lastly, res sanctce, things human, but having a sort 
of sacredness attaching to them, such as the walls and gates 
of cities. 

58. The State, again, impressed on some things a peculiar 

character. All things which were held by peregrini and not 
by citizens were peregrina. The soil which was included in 
the territories of the early State, the ager Bo- ^ ^ 

manus, was 

by being alone capable of being the subject of a sale by 
mancipation, and being alone held by the especial tenure 


distinguished from all other land 
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of tlie jus Qjuiriiium.^ In later times^ a greater portion of 
the soil of Italy* was placed on the same footing with the soil 
of the ager Romamis^ and solum Italicum came to be the 
name of all soil wherever situated to which the privileges of 
the old ager Romanus were accorded as opposed to solum 
provmdaley which always remained^ at least in theory^ the 
property of the State, and of which a perfect ownership 
could not be acquired. f Justinian abolished this difference 
in the tenure of the soil. 

59. In the older law there also prevailed a distinction, 

abolished by Justinian, between res mancvpi 
Res mancipi. i /» 

and res nee manci^i. We know irom a irag- 

ment of Ulpian,J what things were res mancipi. They 

wexe’^rcecUa in Italico solo^ whether in the country or the 

city, servitudes (a term to be explained presently) over 

these ^Tcedia when in the country, slaves, and four-footed 

animals, as oxen and horses, tamed for the service of man. 

All other things were nee mancipi. We also know that 

property in res mancipi could only be transferred by man-^ 

cipatioj that is, by a form of sale, in which the purchaser 

took hold with his hand of the thing purchased, and 

claiming it to be his tendered a piece of copper to the 

seller. § The Hst of res mancipi is evidently a list of the 

possessions of an early agricultural community, and there 

can be scarcely any doubt that the form of sale required to 

transfer the property in them was the ordinary form of sale 

in such a community. At some period, and in some 

manner of which we have no knowledge, these possessions of 

an early agricultural community were contrasted with other 

forms of wealth, and the mode of transfer customary in the 

one case was found not to be customary in the other. The 

law, sanctioning and embodying the custom, made the form 

of mancipatio necessary to pass res mancip% and declared 

^ Dion. HAiiiCARN. iv. 13. 

t Ulpian, xix. 1 ; CiCBKo, Pro Flacco, i. 32 ; Gtaius, i. 20. 

X Ulp. Frag. xix. 

§ The form of mancipatio will be more fully noticed in sec. 81 of the 
Introduction. 
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it not to be necessary to pass otber things. So far is clear ; 
but the difficulty is to account for the origin of the term. 
Why were these things called res mancipi ? How is the 
expression connected with the word mamcs ? In order to 
arrire at an answer, we must remember, in the first place, that 
a wife in the power of her husband was said to be m manii, 
and a free person, who sold himself, or was sold by the person 
in whose power he was, was said to be in juancipio. In the 
second place, it was an essential feature in the form of trans- 
fer mentioned above that the purchaser should take the thing 
purchased in his hand. Two theories have been formed out 
of these data. The one considers manus as signifying 
^ power, * to be the root of the phrases mancipi and 
mancipation Thus res mancipi meant originally things in 
the hand, or taken by the hand, of the owner, and the 
taking by the hand in the form of transfer was symbolic of 
the purchaser holding or acquiring the thing in the way in 
which the seller had held or acquired it. The other theory 
looks primarily to the form of transfer. In order to show to 
the witnesses the fact of the transfer of the property, the 
purchaser made use of the expressive gesture of seizing the 
thing he bought with his hand, and hence the hand came to be 
a symbol of power or ownership. Either of these theories is 
plausible, and neither can be conclusively established. 

60. If we look at things according to the persons by whom 

they are owned, we have a division into res com- 

^ ^ Mes communes n 

mimes, as the sea and the air, which cannot be 

appropriated by any particular individuals; res puhlicce 

things which belong to the State, as the State^ 

land {ager publicns), navigable rivers, roads, <fec.; " 

res universitatis, things which belong to aggregate bodies, as 

to corporations; and res privates, things which 

belong to individuals ; and which were said to 


^ How manus signifies power is a further question ; it may be that 
the hand is merely a metaphor, as we say ‘ in the hands * for ^ in the 
power ’ of a person ; or it may mean the hand of a conqueror or plun- 
derer, and thus originally things manu capta would be the booty of 
plunderers. 
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be in nostro patrmonio, i.e. we could^ in one way or anotlier^ 
In nostro bave a property in them : whereas things common, 
patnmomo. or public, or dedicated to the gods, were extra 
patrimoniumy i. e. could not become the subject of private 
property. Lastly, there were res nulliusy things of which 
no one has acquired the ownership, as wild animals, or un- 
occupied islands in the sea. 

61. Having now given a sketch of the position of persons 
in Eoman law, as also of the divisions of things, 

Mzg/its. proceed to speak of that connection be- 

tween persons and things which what are termed rights ex- 
press. The necessities of his physical position oblige man 
to exert his power over the world of things ; his 
Soil dinded. interests prompt each man to claim, as 

against his fellows, an exclusive interest in particular things. 
Sometimes such a claim sanctioned by law is urged directly : 
the owner, as he is said to be, of the thing publishes this 
claim against all other men, and asserts an indisputable 
title himself to enjoy all the advantages which the possession 
of the thing can confer. Sometimes the claim is more in- 
direct ; the claimant insists that there are one or more parti- 
cular individuals who ought to put him in possession of 
something he wishes to obtain, or do something for him, or 
fulfil some promise, or repair some damage they have made 
or caused. Such a claim is primarily urged against parti- 
cular persons, and not against the world at large. On this 
distinction between claims to things advanced against all 
men, and those advanced primarily against particular men, 
is based the division of rights into real and personal expressed 
by writers of the middle ages* on the analogy of terms found 
in the writings of the Eoman jurists, by the phrase j lira in ro 
and jura ad rem. A real right, a jus in re, or, to use the 

^ The term jics in re appears in the summary of law bearing the 
name of the Brachylogus which belongs to the twelfth century ; both 
phrases occur in the pontificial constitutions of the thirteenth century, 
(See Sexti Decret, iii. 7, 8, vi quihus jus non esset qumitum in re, licet 
ad rem.) 
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equivalent phrase preferred by some later commentators, jus 
in rem, is a right to have a thing to the exclusion of all 
other men. A personal right, jus ad rem, or, to use a much 
more correct expression, jus in personam, is a right in 
which there is a person who is the subject of the right, 
as well as a thing as its object, a right which gives its 
possessor a power to oblige another person to give or pro- 
cure, or do or not do something. It is true that in a real 
right the notion of persons is involved, for no one could 
claim a thing if thei^e were no other persons against whom 
to claim it ; and that in a personal right is involved the notion 
of a thing, for the object of the right is a thing which the 
possessor wishes to have given, procured, done or not done. 
But the leading principle of the distinction is simple and 
intelligible, and though it has not been formally adopted in 
the system of the Institutes or of the leading jurists, yet the 
classifications of the different relations of persons and things 
which they actually employed, are so capable of being assi- 
milated to that which this distinction suggests that we need 
not hesitate to adopt it. 


IIL EIGHTS OVEE THINGS. 

62 . The most complete real right is of course that possessed 
by the absolute owner of the thing, the person 
who has power to dispose of it as he likes, and 
who holds it by a title recognized as valid by law. This 
ownership was in Homan law expi^essed by the word domi^ 
niiim, sometimes propriet as. The dominus was entitled 

to the use of the thing [%isus), to the perception of all its 
products [fructm], or to consume the thing entirely if it 
were capable of consumption {abusus) . He could also dispose 
of, or alienate it at will. In the ancient system of private 
law, the owner was said to be owner ex jure Quintium, Nor 
did the old law recognize any dominium other than that 
which was enjoyed ew jure Qidritium, But the prcetors 
found occasions when they wished to give all the advantages 
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of ownersMp but were prevented by tbe civil law from giving 
tbe legal dominium. Anotber kind of dominium came 
tberefore to be spoken of : and tbe term im bonis habere was 
used to express an ownersbip wbicb was practically absolute 
because it was protected by tbeprcefor^a authority^ but wbicb 
was not tecbnically tbe same as ownersbip ex jure Qimitium. 
Commentators bave called this ownersbip tbe dominium 
bonitariumy a term not_, however, used by tbe jurists. Tbe 
distinction between tbe dominium bonitarium and that ex 
jure Quiritium entirely disappeared under Justinian. 

63. To tbe notion of dominium was opposed that of 
Fossessio possessio. A person might be owner of a thing 

and yet not possess it, or possess it without being 
tbe owner. Possession implied actual physical occupation, 
or detentiony to use tbe technical term, of tbe thing ; but it 
also implied something more in tbe sense in wbicb it was 
used by tbe Roman lawyers. It implied not only a fact, but 
an intention ; not only tbe fact of tbe thing being under tbe 
control of tbe possessor,, but also tbe intention on tbe part of 
tbe possessor to bold it so as to reap exactly tbe same benefit 
from it as tbe real owner would, and to exercise tbe same 
rights over it, even though be might be well aware that be 
was not tbe real owner, and bad no claim to be so. Tbe 
possessor bad no rights over tbe thing ; but be was entitled 
to have bis possession protected against every one but the 
true owner, and length of possession would, under certain 
conditions fixed by law, make tbe possessor really become tbe 
owner of tbe thing possessed. 

64. As tbe real rights over a thing may be very numerous, 
it is perfectly possible to separate them, and to give some to 
one person and some to anotber. We can, for instance, 
separate tbe right of walking in a field from tbe right of 
digging under tbe surface, and give tbe right of doing the one 
to this person and of doing tbe other to that. In this way 
each right that is separated off may be considered as a frag- 
ment of the whole dominmmy capable of being given away 
from the proprietor. These fragmentary rights, these portions 
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of the whole right comprised in the absolute ownership, were 
termed servitiiteSy because the thing was under ^ ^ 

a kind of slavery for the benefit of the person 
entitled to exercise over it this separate right. In some ser- 
vitudes, the right over the thing subject to the servitude, res 
Servians, was attached to the ownership of another thing [res 
dominans) ; the servitudes were then spoken of as servitutes 
reriim or ])TCBdiormn, and a distinction was made in these 
servitudes according as the right given by them referred to 
the soil itself, as the right to go or to drive over it, when the 
servitutes were said to be rusticoriim jprcediorum, or to the 
soil as supporting some superstructure as a house, when the 
servitudes were said to be unrbanorum prcedioriim. In other 
servitudes, the right was given to particular persons ; and 
the servitudes were then termed servitutes personarum. 
The most important of these latter servitudes were usiifmctiis 
and usm. Usiifructus was the right to enjoy a thing be- 
longing to another person so as to reap all the produce 
derivable from it, as, for instance, all the fruits of the soil 5 
usus was the right to use and enjoy a thing belonging to 
another person, only without reaping any of its produce, or 
altering its substance. Only immoveable property was sub- 
ject to the servitutes prcediorum ; both moveable and im- 
moveable to the servitutes personamm, 

65. There were two other real rights which had something 
of the nature of servitudes, but which received 

a particular name. These were 3mphyteusis and 
and superficies. The former was an alienation 
of all rights except that of the bare ownership for a long 
term, in consideration of the proprietor receiving a yearly 
rent {pensio ) ; the latter was the alienation by the owner 
of the surface of the soil of all rights necessary for build- 
ing on the surface, a yearly rent being generally re- 
served. 

66 . Lastly, there was the real right given over a thing by 
pledge or mortgage pignus, hypotheca; the 

former term being used to express the case of 
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the things over wHcli the right was given^ being placed in 
the possession of the creditor, the latter to express the case 
of it being left in the possession of the debtor. The right 
was given to secure a creditor the payment of his debt ; 
and he had power to sell the thing, and to satisfy his claim 
out of the proceeds, if he could find no purchaser to have 
himself made owner of the thing. 

67. We may now proceed to speak of the mode in which 
real rights are acquired. We find at the outset an obvious 
difference between acquiring rights over a particular 
thing, and acquiring rights over the entirety of a number 
of things comprised in such a term as an inheritance, 

, . . . which includes the entirety of the ris^hts belong- 

of rights over ing to a deceased person, both real and personal. 
things, yIq may thus divide the subject of the ac- 

quisition of rights into two parts, the first comprising the 
modes in which real rights are acquired over particular 
things, the second comprising the modes in which an en- 
tirety (imiversitas) of rights, both real and personal, passed 
from one person to another. 

68. We may mention, as the first of the modes of 
acquiring particular things, occupation, i. e. the seizing 

on a thing which is a res nulUus : land in an 

Acquisition of . ^ 

right over par- unoccupied Country IS a res miibiiis, so are 

ticuiar things. animals : if we seize on, or, as we should 

Occnpatio. _ _ _ ^ ^ , 

say, occupy the land, and catch the wild animal, 

we gain our right over the soil and the animal by having 
been the first to seize it. 

69. Accession is the general term for the acquisition of 

rights either over things which are added by the 

A-Ccessio. ^ ^ * 

forces of nature to, and become an inseparable 
part of, another thing regarded as the principal thing, or over 
things which by the operation of man are united with other 
things so as to form an indivisible product. The owner 
of the principal thing, by virtue of his being ownex*, is the 
<.)wner also of the accessory thing. 
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70. A contract^ by wbicb one person bound liimself to 
give a thing to another^ did not make that other 
the owner of the thing. A further step was 
necessary. The thing must be handed over to the person 
who was^ under the terms of the contract^ to become^ the 
owner of it. This handing over was called traclitio ; and a 
perfect traclitio implied^ firsts that it was a real absolute 
owner, capable of alienating the thing, who transferred it, 
and secondly, that he placed the new proprietor in actual 
possession of the thing. 

71. The above are termed natural modes of acquisition; 
but there are some which derive their force only 
from the civil law. Among these is acquisition 
by a peculiar kind of gift. An ordinary gift did not make 
the person, to whom the thing was given, its owner ; the 
gift must be followed by a traclitio; but a gift given in 
expectation of death {mortis causa donatio), the death took 
place, passed, without any traditio, the property in the thing 
given, as also did a gift by legacy. 

72. The law also gave the ownership of a thing by 
usuca^io, that is, by quiet possession, bond fide, 

and founded on a good title, which suflSced to 
transfer the dominium, or legal ownership, if maintained 
during one year over moveable things, or during two years 
over immoveable. The operation of usucapio was of great 
importance in Eoman law ; for by it the interest of a person 
to whom a res mancipi was transferred otherwise than by 
mancipation and the interests of all persons who held things 
in bonis (see sec. 62) was, after a short lapse of 
time, converted into full Quirifarian ownership. 
Prescription, before the time of Justinian, was not a means 
of acquiring rights: it merely gave a means of repelling 
actions brought to retain rights which had long been held 
by another than the absolute owner. It was applicable to 
immoveables in the provinces, they being not affected by 
usucapio, which regarded all moveables, but only such im- 


J^rescriptimi, 
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movealoles as were in Italy. Justinian makes considerable 
alterations in tlie law with respect to acquisition of owner- 
skip by lengtk of possession, Tlie same law was made to 
prevail tkrougkout tke Empire, and possession during three 
years gave tke ownership of moveables, and possession 
during ten years, if tke parties had inhabited tke same 
province during tke time, or possession during twenty years 
if they had not, gave tke ownership of immoveables. 

78. Tke ownership was also transferred when things were 
surrendered by tke fictitious process of in jure 
Lijtcrecessio. is, a suit in which the defendant 

gave up to the plaintiff all he claimed, or when things were 
adjudged (adjudicatio) in certain actions, suck as those for 
assigning boundaries, and dividing a family estate, when tke 
judge had a power to assign the respective portions to tke 
different parties. 

74, Tke entirety of rights was acquired when one person 

succeeded to tke persom, or legal existence, of 
m entirety/ of another, and thereby succeeded to all his rights, 
rights. whether over things or against persons. The 
cases in which this mosfc naturally occurred were that of ar- 
rogation (for when a person was arrogated, he, of course, 
transferred all that he had to the person whose 
Anogation. entered), and that of succession to the 

inheritance of testators and intestates. 

75. Testaments were originally made by being proclaimed 

in the comitia curiata. or by a fictitious sale, in 
Testaments, testators transferred their property to a 

purchaser [famiUce emptor), who was himself heir, or who 
was, after their death, to distribute it according to their 
wishes. In later times, they were made in writing in the 
presence of seven witnesses. In order to make a testament, 
it was necessary to have the testamenti f actio , a term imply- 
ing such a participation in the law of private Eoman citizens 
as to make a person considered capable of making, taking 
under, or being witness to, a testament. 
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76. The testator was obliged to disinherit by name every 
one whoj being among those in his own power_, 

had a natural claim on his property; and if he 
failed to do so^ the whole will was set aside. The great 
peculiarity of a Roman will was the institution of the heir, 
that is, of the person who was to succeed to the institution of 
persona of the testator. Unless there was such a 
person, no other disposition of the will could take effect, for 
there was no continuation of the testator^s legal existence. 
The heir was, therefore, appointed at the beginning of the 
will; in case of the heir accepting, he placed himself exactly 
in the position of the testator, received all his property, and 
was answerable for all his debts ; in receiving his property 
he was, however, bound to give effect to the subsequent 
dispositions of the testament. In order that the testa- 
ment might not fail because the heir was not willing to 
enter on the inheritance, it was customary to name one 
or more persons, to whom in succession it might be open 
to take upon them the office of heir. And a testator could 
always secure an heir by naming, as the last of the list, 
one of his own slaves, whom the law did not permit to 
refuse the office {lieres necessarius) . When some of the 
conditions necessary to create an heir, or give a legacy, 
were wanting in a will, still the expressions of the testa- 
tor^s will were binding as trusts upon the heir under the 
will, or heir ah intestato. Such trusts [fidd- Mdeicom- 
com^nissa) were first made obligatory by An- missa. 
gustus, who also first gave effect to codicils, that is, 
writings purporting to deal with property in 
the manner of a testamentary disposition, but 
not executed with the solemnities which were required to 
make a testament valid. 

77. If there was no testament to determiue the succession 
to the particular property, the law prescribed the 

order in whicli it was to devolve. The first 
claimants were the sui heredes^ that is, all persons 
in the power of the deceased, and who, on his death, became 

B 
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themselves sui juris. Thus, a son in potestate was a suits 
lieres of the deceased, but not a grandson until the son was 
dead. Why these persons were termed sui heredes is doubtful. 
Probably the term suus was merely meant to express that 
they belonged to the paierfamalias as being in his power. 
If there were no sui heredes, the next heirs were the agnati, 
i. e. all members of the same civil family; and then, in 
default of agnati, the law of the Twelve Tables gave the 
inheritance to the members of the same gens, an enactment 
which could of course only take effect when the deceased was 
a member of a gens. What was the course of devolution be- 
yond the agnati under the old civil law, when the deceased 
was not a member of a gens, we do not know. In default of 
agnati, under the Praetorian legislation, the claims of the 
natural family were attended to, and the cognati, or blood- 
relations, succeeded to the inheritance. In the later times 
of the Eoman law the claims of blood-relations were more 
and more favoured, and in many important points were 
gradually preferred to those of merely civil kinmanship. 

lY. EIG-HTS AGAINTST PEESONS. 

78. A personal right is, as we have said before, a right 

which one person has against another ; a right to 
constrain that other to do something for, or give 
something to, the possessor of the right. Such a 
right was generally spoken of in Eoman law as an obligation, 
the notion of an obligation being that of a tie between two 
parties of such a nature as to confer on the one a power of 
compelling by action the other to give, do, or furnish some- 
thing. The obligation did not give any interest in a thing> 
to get which might be the ultimate object of the proceeding, 
but only gave a means of acquiring it. 

79. The three words, dare, facere, prmtare, were used to 

embrace all the possible duties an obligation 
could create. Either the person bound by the 
obligation was obliged, d(Mr6, i, e. to give the 
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absolute ownersliip of a tHngj or faeere^ tbat is^ to do 
or not to do some act; or prcestare, that is^ to pro\dde or 
furnisli any advantage or thing, the yielding of which could 
not be included in the limited sense of the word ^ dare,^ 
Every person who possessed a personal right against another 
was termed a creditor^ and every one who owed the satisfaction 
of a claim, or was the subject of a a personal right, was a debitor. 
The word creditor^ of course, points to those transactions in 
which the possessor of the right trusted the person who was 
the subject of it; but the application of the terms was per- 
fectly general, and must not be confounded with the English 
usage of the words creditor and debtor. 

80. According to the theory of Eoman law^ all obligations 
owed their origin either to the consent of the 

parties {contractus), or to injuries {delicta) done 
by one person to another, which gave the injured 
party a right to recompense. Contracts did not, however, 
include all cases when an obligation arose from the mutual 
consent of the parties. The general name for such an obli- 
gation was conventio, pactum conventum. A contract was 
properly an obligation arising by mutual consent, and made 
in one of the forms recognized by the civil law ; but all obli- 
gations arising from mutual consent are spoken of as arising 
from contracts, because in the old law no other mode of 
exj)ressing mutual consent was recognized, and mere agree- 
ments were not binding. 

81. The mode of transferring res mancipi was, as we have 

said in sec. 58, called mancipation Gains (i. 119) 

. JSexum. 

thus describes the form of transfer: ^Mancipa- 
tion is effected in the presence of not less than five witnesses, 
who must be Eoman citizens of the age of puberty, and also 
in the presence of another person of the same condition, who 
holds a pair of scales, and hence is called Uhripens. The 
purchaser, taking hold of the thing, says and affirms that this 
thing is mine, ex j are Quiritium, and it is purchased by me 
with this piece of copper and these scales. He then strikes 

E 2 
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tlie scales with the piece of mouey, and gives it to the seller 
as a symbol of the price.’ But the generic term for this 
mode of sale was not mancipatio, but mxum* for this form 
was used not only when a sale was its real object, but when 
under the form of a sale the parties intended to effect a con- 
tract of deposit or pledge. The purchaser took the thing 
handed over to him under the condition of restoring it under 
certain specified circumstances, and thus a form of transfer 
came to be a form of contract where part of the contract was 
still to be executed. 

82. In the time when the civil law had assumed its full 

shape, and prior to the alterations it received 

made re. *^6 praetorian system, the nexim was used 

chiefly as the mode of transferring res manaipi, 
for contracts of deposit and pledge were ordinarily made, as 
it was termed, re. That is, by the mere delivery of the thing 
the person to whom it was delivered, and who accepted it, 
was bound by an obligation to hold it for the purposes for 
which it had been delivered. There were four heads of con- 
tracts recognized by the civil law, and this of contracts made 
re was the first. Under it were classed four kiirds of con- 
tract, namely, the contracts of mutuum when the receiver 
had to return as much of the thing as he received, comma- 
datum when he had to i-etum the specific thing itself, depo- 
situm when the receiver was bound to keep safe a thing com- 
mitted to his charge, and pignus when the receiver took a 
thing in pledge. 

83. The second head of conti’act under the civil law 
Gontraots was that of contracts made verhis, of executory 
madererhs. contracts, that is, made in a prescribed form 
of solemn words. One of the parties put to the other 
a formal question {stifidatio), to which the other gave a 
formal answer [responsio, promissio). To the validity of 


* Nexum ed, quodcimqueper as et libram geritur, idqiie neeii dicitur. 
•I’estus. 
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tlie contract it was necessary that the question should 
he couched in the form ‘sjpondes?^ and the answer in 
that of ‘ spondeod Do you engage? I do engage. It 
was long before equivalent words, such as prondtto or 
dabo, were admitted as substitutes. A contract made bv 
the pronunciation of these solemn words was said to be mad*e 
verhis. 

84. A third head of contract under the civil law was that of 
contracts made Uteris, An engagement having 

been made to give a definite amount, the parties . 

agreed to make a memorandum of the terms of the 
contract. The creditor placed in his book of domestic accounts 
(tdhulcBt or codex) the name of the debtor^ and the sum as 
being ^ecimia expensa lata^ weighed out and given to the 
debtor; and the debtor entered in his tahulcBy the same sum as 
jpecunia accepta relata. Either party could call on the other 
to produce his tahidce^whidh it was considered so incumbent on 
a Eoman citizen to keep carefully and accurately^ that any 
wilful error was discoverable without much difficulty. The 
debtor^ in fact, furnished the creditor with a means of proving 
that the debtor had on a certain day received the money, and 
even if the debtor had not set the sum down in his tabulccj the 
creditor could show his own talulce as a proof of the contract. 
Sometimes the debt {oiomen, literally the name of the debtor) 
was not entered directly in the tahidce^ but m the adversaria 
or casual memorandum hook of the two parties, and then 
entered subsequently in the talulce ; when the nomen was 
spoken of as a nomen transcriptitium^ i. e. transcribed from 
one to the other. 

85. There were, also, four particular contracts, for the 
formation of which the civil law required no contracts 
formalities whatever, hut which were made eon- 
merely consensu^ by the consent of the parties. 

These four contracts were — sale (miptio-venditio), hiring 
ilocMio-conductio)^ partnership [societas]) and bailment 
(mandatum). The four modes, then, in which contracts 
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might be entered into under the civil law were — re, verlis, 
Uteris, and consensu. 

* 86. When^ however^ the old law of contracts fell under the 

manipulation of the praetors many changes were 
Pmtorim introduced. The few forms of contract recog- 

innovations. i • t i i r 

nized by the civil law, that is, the lour neads oi 

contract made re, the four heads of contract made consensu, 
and contracts made verbis and Uteris still remained the basis 
of the whole law of contracts ; but the praetors, while nomi- 
nally adhering to the civil law, introduced changes that 
had a great practical effect. The nature of this change can 
only be understood by studying the details of the Eoman 
law of contracts, and it would be out of place in a general 
introduction to attempt to notice them. But there are three 
ways in which the praetors wrought a change, which were so 
important that they may be briefly stated here. By an 
extension of the theory of the civil law contract re, the 
pr^tors permitted an action to be brought to enforce every 
contract that was in part executed ; secondly, as we have 
stated above, agreements that would not furnish a cause of 
action, were permitted to be set up by way of defence, to an 
action with which they were inconsistent ; and thirdly, there 
were a few, specified particular cases in which the praetor 
permitted pacts to be enforced by action. 

87. Obligations might, however, very well arise, without 

Obligations without 

quasi ex con- having their origin in mutual consent. The 

mere fact of occupying a certain position will 
sometimes involve duties, the performance of which may 
be enforced by an action, and which give rise to a per- 
sonal right which the person interested in their perform- 
ance has against the person bound to peifform them. An 
heir, for instance, was by the mere fact of accepting the 
inheritance, bound to pay the legacies given by the testa- 
ment. Such obligations were said to be quasi ex coniractu, 
not that they really rested on any contract, but there was 
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an analogy between the obligation tbns arising^ and that 
arising from the formation of a contract.* 

88. It was not every wrong deed for wbicb compensation 
could be obtained that gave rise to an obligation 

ex delicto ; there were certain particular wrong 
deedsj such as theft and robbery with violence, 
which the law expressly characterized as delict a, j and to 
procure reparation for which the law provided a special 
action. It was only when a person suffered by one of these 
wrong deeds that an obligation ex delicto arose. When any 
wrong deed was done not thus expressly designated by law 
as a delictum, and when no particular and appropriate form 
of action was provided, the obligation was said to arise 
quasi ex delicto ; among the instances given in the Institutes 
is that of dangerous things being placed so as to fall into 
a public way. If any one were hurt by the fall, the author 
of the injury would be bound to make reparation by 
an obligation quasi ex delicto, there being this 
point of analogy between this obligation, and quad ex de- 
that in the case of a delict, that the person 
liable to be sued had done harm to the person or property 
of another. The division of obligations adopted in the 
Institutes is therefore into those ex contractu, those quasi 
ex contractu, those ex delicto, and those quasi ex delicto, 

89. The ancient law considered an obligation as existing 
until the tie of law, the vinculum juris, was 

Dissolution of 

loosed ty the thing being given, turnished, or Migatiom. 
done, or by a new tie being formed in place of 
the old ; this loosening of the tie was termed soluUo. Bach 
mode of forming a contract by the civil law was accom- 
panied by a corresponding mode of dissolving it. When 
the contract had been formed re, it was enough that the 
thing should be restored j when it had been formed verbis, 
a question and answer again ftirnished the means of accom- 

* See Austin, Province of Pwris^rudence determined/. Appendix, 
page xl. 
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plisMng tlie desired object. Eahesne acceptmn? Eabeo, 
sufficed to put an end to tbe contract. Tbe parties made an 
entry of payment in tlieir codices^ if tbe contract tad been 
Uteris ; and mutual consent dissolved ttose contracts wtict 
it tad sufficed to form. Tte solutio verhis was most fre- 
quently employed, and it was easy to employ it on every 
occasion : for in wtatever way tte contract migtt originally 
tave been entered into, its terms could be repeated in tte 
form of a stipulation, and tten ttis stipulation could be 
dissolved by a sohdio verhis. Tte stipulation extinguisted 
tte original contract. For contracts were extinguisted not 
only by payment, but by wtat was called novatio ; 

Mvatio, contract, and substi- 

tuting, it in tte place of tte original one. Tte law required 
ttat tte new contract stould be always made verhis or 
Uteris. Wten strict adterence to tte rule of law, requiring 
a particular mode of payment, would work injustice, tte 
praetor would always provide a remedy by means of tis 
equitable jurisdiction. 


V. SYSTEM OF CIVIL PROCESS. 

90, An action is tte process by wtict a right is enforced. 
Meaning of ^ means of enforcing it were provided, 

the word m- tte right would be a mere inoperative abstrac- 
tion. Directly it was disputed, it would cease 
to tave any real existence ; but in order ttat it may tave 
a real existence, tte State uses its powers to ensure a 
free exercise of it, as soon as it is made certain to tte 
magistrate, who is entrusted with the authority of the State, 
that the right claimed does really belong to tte claimant. 
The proceeding by wtict ttis is made evident to tte 
magistrate, and tte machinery set in motion by wtict tte 
State exerts its power of compulsion, is called an action. 
The word action is not, however, always used exactly in ttis 
sense ; for it is also employed to mean sometimes tte right 
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to institute sucli a proceeding : and sometimes tie form 
wliich the proceeding takes. 

91. There are three great epochs in the history of the 
Roman system of civil process. First, that of „ , 

. , _ - - . . . Epochs m the 

the system oi the Legis actiones^ certain hard; hstonj of Mo- 

sharply-defined forms which a rude civilization 
prescribed for all proceedings. Secondly^ that 
of the system of formtdce, by which the prgetor, adopting 
a most flexible form of organizing the proceedings^ was 
enabled to give a means of enforcing every right which 
the more enlarged views of an advancing civilization pro- 
nounced to be founded on equity; and thirdly^ that of the 
exiraordinaria judicia, by which^ under the later emperors^ 
the supreme authority took the whole conduct of the 
proceeding into its own hands^ and arrived at what seemed 
to it to be just in as direct and speedy a manner as it found 
possible. 

92. In enforcing rights two very diifferent functions have 
to be exercised by those to whom the powers of ^agh- 
the State are delegated. Firsts there must be tmte and the 
some one invested with magisterial authority^ 

giving the sanction and solemnity of his position to the 
whole proceedings who shall represent the law and say 
what the law is^ and who shall have power to employ 
the force which the State places at the disposal of those it 
selects to administer justice. Secondly^ an inquiry has to 
be made into particular facts^ evidence has to be received 
and weighed^ and an opinion formed and pronounced as to 
the real merits of the case. The person who exercised the 
one function was spoken of by the Romans as magistrate ; 
the person who exercised the other as judex. To the law^, 
represented^ pronounced^ vindicated, by the magistrate, they 
applied the term jus : to the examination of contested facts 
by the judge, the term judicmm. It is perfectly possible 
that the same person should act as magistrate and judge : 
but it is also possible that the two provinces should be sepa- 
rated and placed in the hands of different persons. Among 
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the Eomans the magistratus was a different person from the 
judex j until the introduction of the system of extraordinaria 
judicia. The two functions were kept almost entirely apart 
under the system of fomulce, and_, from a comparatively 
early period of Eoman history^ the notion of a judge distinct 
from the magistrate was familiar to the national mind. 
After the expulsion of the kings^ and during the time of the 
first period of the system of civil process^ first the Consuls^ 
then the and in some cases the cedileSy acted as the 

magistrate. As judex, any member of the senatorial body 
could act who was chosen by the mutual consent of the 
parties : if they could not agree^ the choice was determined 
by lot. There was also a standing body of judges^ the 
cenhmvirs, elected annually by the comitia, three from 
each local tribe, and divided into sections. They had 
special jurisdiction over questions of status, of dominium 
ex jiire Quiritkm, and of successions. Probably in cases 
involving any question into which the cenUmvirs were the 
proper persons to inquire, it was not open to- the parties to 
ask for a judge, and the whole proceedings were carried on 
before the centumvirs. Lastly, in cases where the interests 
of feregrini were involved, the recuperatores furnished the 
body who were to act the part of the judex. It may be 
added that where the doubtful circumstances of the case 
ArMim demanded that the judge, in pronouncing his 
opinion on the facts, should exercise a wider 
discretion than was ordinarily open to him, he was spoken 
of as an arbiter. 

93. All judicial proceedings, whether before a magistrate 
or a judge, were conducted publicly at Eome. 
Charaeter of early times, the magistrate sat in the formn, 
ceedingsat and Openly dispensed justice to ail comers. 
fy tfms Nothing, perhaps, conveys a more correct picture 
of the ideas and feelings that lay at the bottom 
of the public life of a Eoman citizen, while Eome was still 
the rival of the Volscians, or the .<®quians, than the mode 
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in wHci. tlie actions of law were conducted. The magistrate 
and the jndge of the patrician order^ the distinction of days 
fasti and nefastij the key to which only those^ who knew the 
jus sacrum, possessed, the solemn and indispensable form of 
words by which every stage of the proceeding must be ac- 
companied, would throw over the conduct of the action much 
of the same character which the existence of a privileged, 
and partly sacerdotal order, impressed on the whole body 
politic. 

94, The most ancient and most important of the actions 
of law, the actio sacixmientif^ brings before us, 
in the most marked manner, the delight in A^fonsofimv, 
appeals to the external senses, and the use of 
symbohcal acts, sanctioned by long usage and 
expressive in themselves, which belongs to the early times of 
so many nations. It was originally the only form of action ; 
and every species of right could be enforced by it. "WTien it 
was employed to enforce a right over things, the proceedings 
opened by the thing being brougl^t before the magistrate 
{in jiire) ; the claimants appeared, each touched it with a rod 
{vindida or festuco), and said ^ Hunc ego hominem (the in- 
stance given in Gaius is that of a claim to a slave) exjtire 
Quirithton meum esse aio secundum suam causam, sicut dixL 
JEcce tibi vindictam imposuid His adversary repeated the 
same words. At the same time that the words were spoken 
each party seized hold of the thing claimed; this was 
termed the mammm consertio, and the imposing the rod 
was termed vindication If the thing was one that could 
not be brought into court, a portion of it was brought to re- 
present the whole. A piece of turf, a twig, a brick, or one 
sheep, stood in place of a field, a house, or a flock.f 


^ Gaius, iv. 13. 

t If the thing was an immoveable there appears to have been an old 
ceremony of the parties going to the land or other immoveable thing, 
and one expelling the other from it, and leading him before a magistrate 
(dedttctio). See Aulus Gellius, I^oct Atf. xx. 10 ; Ciceeo, Fro Mu~ 
rmna, c. 6 . 
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WHen the vinclicatio and manuum consertio were over, the 
magistrate said to the parties, mittite ambo liominem ; both 
were to place their claims in his hands. Then came the 
wager, the sacramenhtm^ each party challenging his adver- 
sary to deposit a certain sum, which the loser of the cause 
was to forfeit to the treasury of the people {ceraniim), to be 
apphed to the expenses of sacrifices. The law of the Twelve 
Tables fixed the amount of the wager at 500 or 50 asses, 
according as the value of the thing contested fell above or 
below 1000 asses. The formal words by which this was done 
are thus given by Gains. He who had first gone through the 
vindicatio asked his adversary why he claimed it. Postulo 
anne dicas, qua ex causa vindicaveris. The other replied 
that it was in conformity with right and law that he had 
made his claim. Jus peregri sicut vtndictam imposid : the 
first answered, Quando tu injuria vindicastiy D. L, (eris 
Sacramento te provoco ; ^ I challenge you to a deposit of 500 
pounds of copper f and the other accepted the challenge by 
saying. Similiter ego ie, , The magistrate then awarded the 
possession of the thing contested until a decision was pro- 
nounced to the party that appeared to have the best right to 
it, requiring him to furnish security that it would be forth- 
coming at the proper time. These sureties were called 
pr cedes litis et vindiciarum — Us signifying the thing con- 
tested itself, and vindicice the fruits or profits which might 
arise from it before the final sentence was given. After a 
certain delay, a judge was appointed to examine the facts ; 
he informed the magistrate what his decision was, and the 
magistrate gave effect to this decision by using the force 
placed at his disposal. When the right to be tried was a 
personal one, there was of course nothing' that could be 
claimed by vindicatioy and the action began at once with the 
wager. 

95. The details of the actio sacramenti furnish so lively a 

Aeiioperjii- actual working of early Roman 

dicis postiila- law, that it is worth while to set them fully bo- 
fore us ; but the other actions of law may be 
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passed over witli a muck more cursory notice indeed^ our 
knowledge of tkem is very deficient, as the portion of tke 
manuscript of Graius wMck contained a sketch of tke pro- 
ceedings is imperfect. We know that tke action called 
judicis postiolatio was employed witk regard to obligations, 
tke machinery of tke adio sacramenti being obviously but 
very ill adapted for enforcing rights against persons. We 
know little more than that tke magistrate was asked to allow 
the appointment of a judge, or arbiter, to decide tke matter 
in question ; and that tke form of action was probably adopted, 
not where some certain thing was asked for as the fulfilment 
of tke engagement, but where a greater uncertainty in tke 
circumstances of tke case allowed a greater latitude of opinion, 
and where an appearance of good or bad faith would naturally 
colour tke whole cause. t In tke year A.tr.c. 510 (as it is 
conjectured) tke lem Silia instituted a new form of action 
where tke obligation was for tke giving a defi.nite 
sum of money, and a lex Galpurnia (a.u.c. 520) 
extended tke scope of tke action to ah obligations for any 
certain definite tking.J This action was called condictio, 
because tke plaintiff gave notice [condicere) to tke defendant 
that he must appear before tke magistrate, at an interval of 
thirty days, to receive a judge. 

96. There were two other actions of law, § that per manus 
injectioTiem, and that per pignoris capionem, 

These were, however, not really actions so muck mmus in- 
as methods of obtaining execution. If it was a 
right over a thing that was claimed, then, if tke sentence 
was in favour of tke claimant, tke magistrate at once put 
the claimant in possession of tke thing, having recourse to 
force, manus militaris, if necessary. But when a right 


* G-aitts. iv. 12. 

f JPriBclamm a majorihus accepimus morem rogcmdi judicis, si ea ro- 
garemus qum sahajidefacerepossit , — Ciceeo, Be Off- iii. 10. 

X (xAITTS, iv. 19. 

§ Gaitjs, iv. 21. 
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against a person had to he enforced^ there was nothing which 
could he thus handed over ; the remedy was against the 
person^ the lihei’ty of the defeated adversary^ and the action 
per mantis injectionem was the means hy^which the success- 
ful litigant exerted his power. He laid hands on him^ maims 
iuJecUp and brought him before a magistrate^ stating that he 
had been cast in the previous suit ; if this was denied^ b. judex 
was appointed^ and inquiry made whether judgment had 
really been given against him as alleged. If this was found 
to be the case^ he was adjudicatus to the claimant^ and then 
being brought before the magistrate, was addicius, or as- 
signed over to him, and became the slave of his creditor. To 
the principle that the person, and not the property, of the 
debtor was bound, an exception was made when the debt was 
due to the military service, the fund for sacrifices, or the 
public treasury.* The creditor, in such cases, might seize on 
anything belonging to the debtor, and take it as 
pignoHs a pledge for the payment of the debt. This 

capioium, noris capio was only spoken of as an actio be- 

cause it was conducted with certain solemnities, and accom- 
panied by the repetition of a peculiar form of words. 

97. Such forms of action were necessarily replaced by 

^ . others more convenient as Rome advanced in 

Suppression oj 

the actions of civilization. They were m a great measure sup- 
pressed by the lex JEhutia (about a.ij.c. 578), 
and afterwards, in the time of Augustus, by the leges Itdice. 
They were, however, long retained in cases where the 
eentumviri were the proper jtidiceSj that is, in questions 
of Quiritian ownership and disputed succession; and a 
fictitious process, termed in jure cessioy which was nothing 
else than an undefended action at law, in which a disputant 
gave up (cessit) before the magistrate {in jure) the thing in 
dispute, was retained as a ready means of many legal changes, 
such as manumission or adoption, long after the actions of 
law had fallen into disuse. 


^ Gaius, iv. 26, 
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98. Tlie cliaiiges wronglit by intercourse with, foreign 
nations, the new duties of extended dominion, ^ ^ ^ j 
and the stimulus given to the national mind by the system of 
the long internal struggles which had now sub- 

sided, produced a corresponding change in the mode in 

which iustice was administered. A new system , 

/ Judges %)i 

succeeded to the old legis aciiones; the magistrate the second. 
was more strongly marked off from the judex, 
and it was the directions which the former gave the latter 
that constituted the important feature of the new system 
of procedure. At home the praetors, of whom there were 
eighteen in the days of Pomponius,* and one or two 
other magistrates; and in the provinces the prmsidea or 
praefects, who held cmiventus or assizes in the principal 
towns at stated intervals, sat as magistrates. As judices 
there were, in certain cases, the recuf^eratores, in others 
the centumviri ; but principally those citizens whose names 
appeared in the yearly list drawn up by the praetor {ju-> 
dices in albo relati). The long struggle between the 
senate and the eqidtes for the exclusive right to furnish 
judges ended in the judges ceasing to be taken entirely 
either from the senate or the equites j and two, at least, out 
of the five decuries of judges appearing in the album were 
taken from a comparatively humble class. 

99. The directions which the magistrate sent to the judge 

were always conveyed in a formal shape, and the ^ ^ 

word formultB was used to express the different 

forms in which directions were given. These /ormwZce were 
preserved and collected, and it became the great object of 
the contending parties that the right should be used 
in their case, the judge not being allowed to depart from the 
instructions he received. As there was no legal form to bind 
the magistrate, he could easily vary the formula so as to 
render substantial justice, and had thus a ready means of 
availing himself of any equitable doctrine, which a more 


* jDig^ i. 2. 34. 



64 


INTKODUCTION. 


refilled jurisprudence or Ms own sense of wliat was riglit 
suggested to liim. These formulae, so flexible in their general 
character^ yet couched in terms always precise and simple, 
and as little varying from ordinary precedent as possible, 
furnish one of the many admirable instances of the power of 
the Homans to express correctly the subtlest legal ideas. 

100. To show what these were, it will perhaps be 

best to give at length one of those we find in 
Example of a (Jaius, and then to explain its different parts. 
formvU. , may collect from different sections 

of the Fourth Book runs thus : — 

Judex esto : Quod Aulus Agerius Numerio Negidio ho- 
minem vendidit; si -paret Numerium Negidium Aulo Agerio 
sestertium X. millia dare oportere, judex Numerium Negi- 
dkm Aulo Agerio sestertium X. millia condemnato, si non 
paret, absolvitoA 

Judex esto is merely the order for the appointment of the 
judge, and is not, strictly speaking, a part of the formula. 
Prom ‘ quod’ to ‘ vendidit’ is what is called the demonstratio ; 
from ' si paret’ to ‘ dare oportere’ is the intentio ; and from 
‘judex’ to the end is the cmdemnatio. The fonnula or- 
dinarily consisted of these three parts— the demonstratio, 
the intentio, and the cmdemnatio. 

101. The demonstratio is the statement of the fact or facts 

wMch the plaintiff alleges as the ground of Ms 
Demonstratio. Aulus Agerius, the plaintiff, says that 

he has sold a slave to Numerius Negidius. The demonstratio 
varied, of course, with each particular case. 

102. The intentio was the really important part of the 

formula. It was a precise statement of the de- 

“ * ’ mand which the plaintiff made against {tendehat 

in)X his adversary. It was necessary that it should exactly 
meet the law wMoh would govern the facts alleged by the 
plaintiff, if true. Whether Aulus Agerius has sold this slave 
to Numerius FTegidius at the price he alleges, and whether 

* Gaius, iv. 40-43. t Giitrs. fr. 40 J Gaius, iv. 41. 
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tlie debt is still owing, this is what the j^idex has to deter- 
mine ; if the jndge thinks he has [si jparei), then the jndge 
is instructed to pronounce his judgment against him ; if he 
thinks he has not [si nonparet)^ he is to be acquitted. 

103. The condemnatio is the direction to condemn or 
acquit according to the true circumstances of the 
case.* The judex was only a private citizen, and 
unless specially authorized by a magistrate, could have no 
power to pronounce a judicial sentence. It is to be observed 
that the condemnatio was always pecuniary; the judge was 
always directed to condemn to a payment of money, never to 
do or give a particular thing. In three particular actions, 
however, and perhaps in more, the judge was directed to 
^ adjudicate ^ a thing, in the sense of dividing it out among 
several litigants. These three actions were those brought to 
divide a family inheritance, to divide the property of partners, 
and to settle boundaries. In these actions there was an ad- 
ditional part of the forymila running thus : giianium 
judicari oportetj judex Titio adjudicate. This was called 
the adjudicatio; so that in these actions the parts of the 
formidce were four — demonstration intention adjudication and 
condemnatio. Of course when a thing, and not a sum of 
money, was claimed, it was not possible for the magistrate 
always to fix a precise sum in which the defendant was to be 
condemned. Sometimes, therefore, the condemnatio merely 
fixed the maximum as the sum, and ran duntaxat X nvillia 
condemnato. Sometimes the direction was stiU more in- 
definite, and the sum was left to the discretion of the judge. 
Qiianth ea res eritn tantam pecuniamn condemnato. When 
the object of the suit was to get a thing, as, for instance, to 
get back a slave whom the defendant kept from the plaintiff, 
some such words as nisi restituat were inserted in the con^ 
demnatio. The defendant was only to pay the money if he 
refused to restore the thing. 


* Gtaius, iv, 42. 
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104. The intentio sometimes stood quite alone, and 
' was tlien called a p'CBjiididaUs formula 
when this was the case^ the object of the action 
was merely to establish a point which it was 
necessary to have settled with a view to a future action. 
The decision of such a prehminary point was called a prce- 
judicium. Of course the intentio took any form that best 
suited the case; and it was the intentmies that were so 
carefully preserved as precedents, and so keenly debated by 
the contending pai’ties. Sometimes the grounds of the 
defence made part of the intentio. The defendant might 
admit the plaintiffs statement, but say that there were 
special circumstances to take this particular case out of the 
general rule of law under which it would naturally fall. He 
might own, for instance, that he had bought a slave at the 
price alleged, but say that he had been induced to do so by 
fraud. This plea was called an exceptio (i. e. a 
Exeeptio. •j3Q^]^i33Lg out), and was made to form part of the 
intentio, some such words as these being added : si in ea re 
nihil dole malo Auli Agerii fackm sit negue fiat. The 
plaintiff, again, might have something to urge as an ex- 
ception in reply to this plea: his answer was 
Replicaho. replicatio ; if the defendant had a further 

answer, it was called a duplicatio, the plaintiff^s further 
reply a triplicatio, and so on. There was also sometimes 
an accessory part of the formula called the prcescriptio, 
placed, as its name denotes, at the beginning of the whole 
formula for the purpose of limiting the enquiry. The plaintiff 
might, for instance, wish that, in enforcing a security on 
which payments were due from time to time, the action 
brought to try whether this security was valid should only 
affect his claim to payments already due, so that if he failed 
he might have a further action for future payments. Tn 
such a case some such words as ea res cujatur cvjus rei dies 
fidi (let the enquiry only be made as to the sum for the 


Gaius, iv. 44, 183. 
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payment of wliicli the time has arrived) were prefixed to the 
formula. Gradually^ however^ the prcescriptio fell into 
disuse^ and the intentio and exce^tio were so constructed 
to serve every purpose for which it had been employed. 

105. In the Eoman system of civil process the time when 
a contested right was to be considered as really 

made the subject of litigation^ was very carefully 
marked. It was very necessary that this should 
be clearly ascertained. The claimant in whose favour the 
ultimate decision was given was entitled to all that accrued 
to the thing claimed from this moment ; and when once a 
point had been submitted to litigation^ it could not be again 
litigated, both parties surrendering all their interest into 
the hands of the court, which assigned to the successful 
claimant such a fresh interest in the thing claimed as might 
appear to be due to him. This time was marked by each 
party, at the end of the proceedings before the magistrate, 
calling bystanders to witness, that they submitted the matter 
to the decision of the judge.* This was called the Utis 
contestaiio. In process of time the ceremony might be 
omitted, or at any rate become a mere form, but the con- 
clusion of the proceedings before the magistrate (m jure) 
still formed the crisis at which the claims of the different 
parties were considered to be finally submitted to the 
decision of the law. The litis contestaiio belongs, of course, 
to all the three periods of the Eoman civil process : but it is 
so often spoken of with reference to actions under the 
formulary system, that it is, perhaps, most convenient to 
notice it here. 

106. Actio meant, under the system of the actions of law, 
a particular form of procedure ; under that of Meanwg of 

the fornviilce, it meant the right granted to a 

^ ^ o o under 

plaintiff by the magistrate to seek what was the system of 

due to him before a judge. Sometimes, 

ever the formula by which the judge was to determine 


* Festus, suh voce ContestarL — Dig, xxviii. 1, 20. 
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the right; and sometimes the the proceed- 

ings by which the judge determined the right; were spoken 
of as if formulcs, judicium, and actio were synony- 
mous terms. Under the system of formulce there were 
many divisions of actions; according to the form which the 
right given by the magistrate assumed. The most impor- 
tant division; perhaps, was that into actions in 
^ciionT^ If the object of the 

proceedings was to enforce a right to a thing 
then the formula ran si paret liominem Auli Ageo'ii esse ; 
if to enforce an obligation; then the formula ran si paret 
Numerium Negidium Auli Agerii dare oportere ; and it 
was according to this difference in the intentio that actions 
were said to be in rem or in personam, Vindicatio came 
to be used as a generic term for actions in rem, and condictio 
for actions in personam. Another important division was 
that of actiones in jus concept ce and in factum conceptceA 
In the former; the judge had to decide whether the claim of 
the plaintiff was legally just ; in the latter; whether a par- 
ticular fact was true. If it were true; then the magistrate 
directed the judge to pronounce a particular sentence; and 
by this means many claims were enforced which by the 
letter of the law were not valid. In an actio in jus concepta 
the judge was directed to enquire; for instance; whether ac- 
cording to the usual rules of laW; a valid contract had been 
made. In an actio in factum concepta, he was directed to 
enquire whether Aldus Agerius did a particular thing; if 
he did; the magistrate making the law for a particular case, 
provided what was to be the consequence. Another division 
of action separated those which were established by law or 
precedent for the enforcement of some particular right 
{directce) from the uUles,% that is, those which, by an ex- 
tension of the directce, embraced cases analogous to, but not 
among those to which the directce applied. Sometimes; 
again, actions were said to be stricti juris, ^ when the judge 


* Gtaius, iv. i. 

X Gaius, iv. 38, 


t Gaiits, iv. 37, 45, 47. 
§ Gaixjs, iv. 62. 
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was to decide rigidly according to the letter of the law^ as 
opposed to those bona fidei^ in which he was to allow his 
decision to be affected by equitable considerations^ the 
nature of the case determining whether one or the other 
kind of action was appropriate. There are also numberless 
other divisions of actions^ into which it is unnecessary to 
enter here; one species, however^ the adiones arhitrojriay^ 
deserves a passing notice. In these actions the judge had 
the power of calling on the defendant to give such com- 
pensation to the plaintiff as he might think fit to direct. 
They were, therefore, especially adapted to secure a plaintiff 
receiving the particular thing which had been the subject of 
a contract, and not its money value. The judge made a 
preliminary order commanding the defendant to give the 
thing, and only enforced the pecuniary condemnation in case 
of his refusal or inability to restore the thing itself. 

107. In speaking of actions under the system of formula^ 
it is impossible to pass over without notice the 
interdicts of the pra3tor,t though they were only ^ 
incidentally connected with actions. An interdict was an 
order issued by the praetor, and was in fact an edict ad- 
dressed to a particular individual with reference to a par- 
ticular thing. Vim fieri veto^ exhibeaSy restitwas, ^ I forbid 
you to have recourse to violence, you are to produce, you are to 
restore ; ^ such were the forms in which these commands were 
couched. Interdicts were granted, generally where some danger 
was apprehended, or some injury was being done to some- 
thing to which a public character attached; as, for instance^ 
if a i"oad was stopped up; but they were also granted to 
protect private interests, if the necessity for the interference 
of a magistrate was immediate. If the person to whom the 
interdict was addressed acquiesced and obeyed the praetor^s 
injunction, nothing remained to be done ; but if he refused 
to obey, the magistrate then referred to the decision of a 
judge, whether the terms of the interdict ought to be com- 
plied with. For instance, the interdict reni restihms might 


* Gtaiijs, iv. 47. 


t Gaius, iv. 138. 
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have been issued ; but tbe person to wbom it was directed 
miglit deny that by law be was bound to restore tbe tbing. 
On bis stating this to tbe magistrate, tbe magistrate would 
giro an action to try tbe question, shaping tbe terms of tlie 
interdict into tbe intentio of tbe formula, si jparet A. A. 
reM restihiBTe oportere^ And it is thus tbat interdicts 
are connected with actions, as their validity depended on no 
action being brought to contest them, or the result of an 
action being to support them. 

108. There were under the system of formulce certain cases 

which the magistrate decided without sending 
Hxtraordma- ^ lud^e. In these cases the magistrate was 

najudzcia. J & ^ 

said extra ordinem cognosoere, and the pro- 
ceedings were termed extra ordinem cognitionesj judicia^ or 
actiones. Among the cases in which the magistrate pro- 
ceeded in a summary way, were restihihones in integrum, 
(that is, certain cases in which he restored a person suffering 
from something from which he ought not by law to suffer, 
to the same position as he had occupied before the injury 
was sustained) , and cases relating to fiddcommissa. But he 
was called upon most frequently to proceed in this way in 
order to give execution to the sentence of a judge. The old 
modes of execution, the manus mjedio and pignoris cap%o, 
remained, though under a mitigated form ; but a new method 
of execution was also permitted by the praetor, and was much 
more generally adopted. The creditors were placed in full 
possession of all tbat the debtor had belonging to him ; his 
persona was, in fact, transferred to them. This was termed 
the miss'io in honorum possessionem. After a certain delay, 
the creditors sold their interest in the debtor'^s property to 
the person who would offer to pay the largest proportion of 
tlie sums they claimed. He became the purchaser, and this 
eniptio honorum transferred to him the persona, or legal 
existence of the debtor, who thereby suffered a capitis demu 
‘luitio, and became, in the language of the law, ^infamous/ 
It was in the exercise of his ^ extraordinary ^ jurisdiction that 
the magistrate gave this mode of execution. 
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109. In tlae tMrd period of the Eoman system of civil 
process^ the period of extraordinaria judida, 

this summary jurisdiction was the only juris- 
diction the magistrate exercised. There was no sij&tem of civil 

• • • ^7*OO^SS 

longer any distinction between jiis and jiidu Theexiraor- 
cium ; the magistrate and the judge were the 
same person. By a constitution published a.b. 

294^ Diocletian directed aU magistrates in the provinces to 
decide causes themselves. The practice was^ in course of 
time^ extended throughout the whole of the empire ; and in 
the days of Justinian, it was possible to speak of the 
ordinaria jiidida as quite past.* 

110. In the days of the later emperors, the provinces were 
classed together into praefectures. Over each 
province was a p^^sses, who had a vicarius, or 
vice-president, under him, and who, either himself or by his 
vicariuSy tried all cases above a certain amount, fixed by 
Justinian at 300 solidi; cases below that amount were tried 
by inferior judges, cdSLed jiidices pedaneL The great cities, 
such as Constantinople and Alexandria, were under a separate 
jurisdiction. The pr^torian prefect was the head judge of 
appeal ; but a final appeal lay to the emperor himself. 

111. In the time of Justinian, an action was begun by the 
plaintiff announcing to a magistrate that he 

wished to bring an action, a proceeding which was 
termed the denuniiaiio actionisy and furnishing a 
short statement of his case ; this statement, called the libellus 
conventionis, the magistrate sent by a bailiff of the court 
{executor) to the defendant. The parties or their procurators 
appeared before the magistrate, and the magistrate decided 
the case. JExceptio was stiU used as the term to express the 
plea of the defendant, which he generally, of course reduced 
to writing, but apparently not only was he-not obliged to do 
so, but it was not even necessary in all cases for the plaintiff 
to put his plaint into writing ; if he did not, the executor 


* Inst iv. 15. 
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would merely tell tlie defendant, by word of mouth, that an 
action had been brought against him, perhaps adding a 
general statement of the object for which it was brought. 
The litis contestatio took place directly the magistrate began 
to hear the cause. The condemnation was no longer merely 
a pecuniary one, but the system of execution was not mate- 
rially different from what it had been under the praetorian 
system. 



INSTITUTIONUM 

JUSTINIANI 

PROffiMIUM. 


IN NOMINE DOMINI NOSTBI JESIJ 
CHEISTI. 

Impebatoe O^sae Flatius Jus- 

TINIANDS, AlAMANICUS, OoTHI- 
cus, Fean Cl CDS, Geemanicds, 
Anticds, Alanicds, Yandalicds, 
Afeicands,pids,eelix,inclytds, 

VICTOE AC TEIDMPHATOE, SEMPEE 

Adgdstds, cdpidje legdm jdten- 
TDTI. 

Imperatoriam majestatem non 
solum armis decoratam, sed etiam 
legibus oportet esse armatam, nt 
ntmmque tempus et beiiorum et 
pads recte possit gubernari; et 
princeps E-omanus victor existat 
non solnm in hostilibus prseliis, sed 
etiam per legitimos tramites calum- 
niantium iniquitatea expellens, et 
fiat tarn juris religiosissimus, quam 
victis bostibus triumphator. 

1. Quorum utramque viam cum 
summis vigiliis summaque provi- 
dentia, annuente Deo, perfecimus. 
Et bellicos quidem sudores nostros 
barbaricse gentes sub juga nostra 
deductse cognoscunt, et tarn Africa 
quam aiise numerosse provincise post 
tanta temporum spatia, nostris vic- 
toriis a ccelesti Kumine praestitis, 
iterum ditioni Eomanse nostroque 
additae imperioprotestantur; omnes 
vero populi legibus jam a nobis 
promulgatis vel compositis regun- 
tur. 


IN THE NAME OF ODE LOED JESDS 
CHEISX. 

The Empeeoe G^sae Flavids 

JdSTINIANDS, YANQUISHEE OF THE 
Alamani, Goths, Feancs, Ger- 
mans, Antes, Alani, Vandals, 
Africans, piods, happt, gloeiods, 

TEIDMPHAKT CONQDEEOE, EYES 

August, to the youth desirous 
OF STUDYING THE LAW, GREETING. 

Tbe imperial majesty should be 
not only made glorious by arms, but 
also strengthen ed by laws, that, alike 
in time of peace and in time of war, 
the state maybe well governed, and 
that the emperor may not only be 
victorious in the field of battle, but 
also may by every legal means repel 
the iniquities of men who abuse the 
laws, and may at once religiously 
uphold justice and triumph over his 
conquered enemies. 

1. By our incessant labours and 
great care, with the blessing of God, 
we have attained this double end. 
The barbarian nation s reducedunder 
our yoke know our efforts in war ; to 
which also Africa and very many 
other provinces bear witness, which, 
after so long an interval, have been 
restored to the dominion of Borne 
and onr empire, by our victories 
gained through the favour of heaven. 
All nations moreover are governed 
by laws which we have eimer pro- 
mulgated or arranged. 
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2. Et cum sacrafcissimas constitu- 
tiones autea confusas in liioulentam 
eresimus consonantiam, tunc nos- 
tram exteudimus curam ad im- 
mensa veteris prudentige volumina ; 
et opus desperatum, quasi per 
medium profundum euntes, coelesti 
fa 7 ore jam adimplevimus. 

3. Oumque Roc Deo propitio 
peractum est, Triboniauo viro mag- 
nifico, magistro et exquaestore saeri 
palatii nostri, ueo non TReopRilo et 
Dorotheo viris illustribus, anteces- 
soribus nostris (quorum omnium 
solertiam et legum scientiam et 
circa nostras jussiones fidem jam 
ex multis rerum, argumentis ac- 
cepimus) convocatis, mandavimus 
specialiter ut nostra auctoritate 
nostrisque suasionibus Instifcu- 
tiones componerent, ut liceat vobis 
prima legum cunabula non ab an- 
tiquis fabulis discere, sed ab im- 
periali splendore appetere ; et tarn 
aures quara animse vestrse nibil in- 
utile nihilque perperam positum, 
sed quod in ipsis rerum obtinet ar- 
gumentis, accipiant. Et quod priore 
tempore vix post quadriennium 
prioribus contingebat, uttuuc con- 
stitutiones imperatorias legerent, 
boc VOS a primoi’dio ingrediamini : 
dignitauto lionore tantaque reperti 
felicitate, ut et initium vobis et 
finis legum eruditionis a voce prin- 
cipali procedat. 


4. Igiturpostlibrosquinquaginta 
Digestorum seu Pandectarum, in 
quibus omne jus antiquum collatum 
est, quos per eumdein virum excel- 
sum Tribonianum nec non ceteros 
virosillustres et facundissimos con- 
fecimus, in bos quatuor ^ librqs 
easdem Institution es partiri jussi- 
mus, ut sint totius legitime scientise 
prima elementa. 

5. In quibus breviter expositum 
est et quod antea obtinebat, et 
quod postea desuetudine inum- 
bratum iraperiali remedio illumi- 
natum est. 


. 2. When we bad arranged and 

brought into perfect harmony the 
hitherto confused mass of imperial 
constitutions, we then extended our 
care to the endless volumes of an- 
cient law; and, sailing as it were 
across the mid ocean, have now com- 
pleted, through the favour of heaven, 
a work we once despaired of. 

3. When by the blessing of Grod 
this task was accomplished, we sum- 
moned the most eminent Tribonian, 
master and ex-qusestor of our palace, 
together with the illustrious Theo- 
philus and Dorotheus, professors of 
law, all of whom have on many occa- 
sions proved to us their ability, legal 
knowledge, and obedience to our 
orders; and we specially charged 
them to compose, under our autho- 
rity and advice. Institutes, so that 
you may no more learn the first ele- 
ments of law from old and erroneous 
sources, but apprehend them by the 
clear light of imperial vt isdom ; and 
that your minds and ears may receive 
nothing that is useless or misplaced, 
but only what obtains in actual prac- 
tice. So that, whereas, formerly, the 
foremost among you could scarcely, 
after four years’ study, read the im- 
perial constitutions, you may now 
commence your studies by reading 
them, you who have been thought 
worthy of an honour and a happiness 
so great as that the first and last les- 
sons in the knowledge of the law 
should issue for you from the mouth 
of the emperor. 

4. When therefore, by the assist- 
ance of the same eminent person 
Tribonian and that of other illustri- 
ous and learned men, had com- 
piled the fifty books, called Digests 
or Pandects, in which is collectea tlie 
whole ancient law, we directed that 
these Institutes should be divided 
into four books, wkicih might serve 
as the first elements of the whole 
science of law. 

5. In these books a brief exposi- 
tion is given of tlie ancient laws, and 
of those also, which, overshadowed 
by disuse, have been again brought 
to light by our imperial authority. 
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6. Quas ex omnibus antiquonim 
Institutionibus, et prsecipue ex 
eommentariis G-aii nostri tarn Insti- 
tutionum quam rerum cotidiano- 
rum, aliisque multis eommentariis 
compositas cum tres prsedicti viri 
prudentes nobis obtulerunt, et le- 
gimus et cognovimus et plenissi- 
mum nostrarum constitutionum 
robur eis accommodaTimus. 


7. Summa itaque ope et alacri 
studio has leges nostras accipite ; 
et vosmetipsos sic eruditos osten- 
dite, ut spes vos pulcberrima foveat, 
toto legitimo opere perfecto, posse 
etiam nostram rempublicam in 
partibus ejus vobis credendis gu- 
bemari. 


D. CP. XI. calend. decembris, 
D, JusTiNiANO PP. A. III. cons. 


6. These four books of Institutes 
thus compiled, from all the Institutes 
left us by the ancients, and chiefly 
from the commentaries of our Gains, 
both from his Institutes and his 
Journal, and also from many other 
commentaries, were presented to us 
by the three learned men we haTe 
above named. We read and exam- 
ined them, and have accorded to 
them aH the force of our constitu* 
tions. 

7. Receive, therefore, with eager- 
ness, and study with cheerful dili- 
gence, these our laws, and show 
yourselves persons of such learning 
that you may conceive the flatter- 
ing hope of yourselves being able, 
when your course of legal study is 
completed, to govern our empire in 
the different portions that may be 
entrusted to your care. 

Given at Constantinople on the 
eleventh day of the calends of De- 
cember, in the third consulate of the 
Emperor Justinian, ever August* 
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Tit. I. DB JUSTITIA ET JURE. 

J TJSTiTiA est constans et per- Justice is the constant and per- 
petua voluntas jus suum cuique petual wish to render every one his 
tribuendi. due. 

D. L 1. 10. 

The term jus [id quod jussum est), in its most extended 
sense, was taken by the Roman jurists to include all the com- 
mands laid upon men that they are bound to fulfil, both the 
commands of morality and of law. The distinction between 
commands which are only enforced by the sanction of public 
or private opinion, and those enforced by positive legal sanc- 
tions, may seem clear to us ; but the Roman jurists, in 
speaking of the elementary principles and divisions of juris- 
prudence, did not keep law and morality distinct. Oelsus 
defines jus as ars honi et cequi. (D. i. I. 1.) This extension 
of the term would sink positive law in morality ; that only 
would be supposed to be commanded which ought to be 
commanded. The confusion arose principally from the view 
of the law of nature, borrowed from Greek philosophy by 
the jurists. (See Introd. sec. 14.) 

Jus, used in its strictly legal sense, has two principal 
meanings. It either signifies law, that is, the whole mass of 
rights and duties protected and enforced by legal remedies, 
or it means any single right, that is, any faculty or privilege 
accorded by law to one man accompanied by a correlative 
duty imposed on another man. Jus itineris, for instance, 
is the right given to one man of going through the land of 
another who is placed under a duty of [ohligatio) to let him 
pass. Neither a right nor a duty can exist without the other. 
(See Introd. sec. 36). 

1. Jurisprudentia est diviuarum 1. Jurisprudence is the knowledge 
atque humanarum rerum notitia, of things divine and human ; the 
justi atque injusti scienlia. science of the just and the unjust. 

D. i. 1. 10. 2. 
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Jurisjirudentia is the knowledge of what is jus^ and jnSy 
according to the theory of the law of nature^ laid down what 
is commanded by right reason, this right reason being common 
to nature, or, as the Homans more often said, to the Gods, 
and to man. The knowledge of divine things was therefore 
necessary, as well as the knowledge of human things, to say 
what were the contents of jus. Both this and the preceding 
definition are taken at random out of the writings of Ulpian, 
are unintelligible unless taken in connection with a philoso- 
phical theory from which they are here dissevered, and are 
quite out of place at the beginning of an elementary treatise 
on law. (See Introd. sec. 34.) 

2. His igitur generaliter cogni- 2. Having explained these general 
tis et incipientibus nobis exponere terms, we think we shall commence 
jura populi Eomani, ita videntur our exposition of the law of the Ho- 
possetradicommodissime, si primo man people most advantageously, if 
levi ac simplici via, post deinde we pursue at first a plain and easy 
diligentissima atque exactissima path, and then proceed to explain 
interpretatione singula tradantur. particular details with the utmost 
Alioquin, si statim ab initio rudem care and exactness. For, if at the 
adhucet infirmum animum studiosi outset we overload the mind of the 
multitudine aut varietate rerum student while yet new to the subject 
oueraverimus, duorum alterum, and unable to bear much, with a 
aut desertorem studiorum eificie- multitude and variety of topics, one 
mus, aut cum niagno labore, ssepe of two things will happen — we shall 
etiam cum diffidentia quae plerum- either cause him wholly to abandon 
que juvenes avertit, serius ad id bis studies, or, after great toil, and 
perducemus, ad quod leviore via often after great distrust of himself 
ductus sine niagno labore et sine (the most frequent stumbling-block 
ulla diffidentia maturius perduci inthe way of youth), we shall at last 
potuisset. conduct him to the point, to which, 

if he had been led by an easier road, 
he might, without great labour, and 
without any distrust of his own 
powers, have been sooner conducted. 

.3. tTuris praecepta sunt ha3C : 3. The maxims of law ai’e these : 

honestevivere, alterum non lasdere, to live honestly, to hurt no one, to 
suum cuique tribuere. give every one his due. 

4. Hujus studii du® sunt po- 4. The study of law is divided into 
sitiones, publicum et privatum, two branches; that ofpublic and that 
Publicum jus est, quod ad statum of private law. Public law^ regards 
rei Homanse spectat; privatum, the government of the Homan Ein- 
quod ad singnlorum utilitatem. pire; private law, the interest of in- 
Dicendum est igitur de jure pri- dividuals. Wearenowtotreatoftbe 
vato, quod tripertitum est col- latter, which is composed of three 
Jectum est enim ex naturalibua elements, and consists of precepts 
prmeeptis aut gentium aut civi- belongingto natural law, to the law 
libus. of nations, and to the civil law. 

D. i. 1. 1. 2. 

Both the jus publicum and the jus privatum fall under 
municipal law, that is, the law of a particular state. Ttiblicum 
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JUS in sacris, m sacerdotihiis, in magistratlhits coiisistlt, 
(D. i. 1. 2).^ Public law regulates religious worsHp and civil 
administration ; private law determines tbe rigMs and duties 
of individuals. Tbe threefold division of private law given 
in the text is discussed in the next section. 

Tit. II. DE JURE NATURALI GENTIUM ET CIYILI. 

Jus naturale est, quod natura Thelawofnatureisthatlawwbich 
omnia animalia _ docuit : nam jus nature teaches to all animals. Por 
istud non Kumani generis proprium this law does not belong exclusively 
est, sed omnium animalium quae to the human race, but belongs to all 
in eoelo, quge in terra, quse in mari animals, whether of the earth, the 
nascuntur. ^ Hinc descendit maris air, or the water. Hence proceeds 
atque fenainm conjnnetio, quam the union of male and female, which 
nos matrimonium appellamus ; hinc we term matrimony ; hence the pro- 
li berorum procreatio,hinc educatio. creation an d bringing up of children. 
Videmus ^ etenim cetera quoque We see, indeed, that all the other 
ampaalia istius juris peritia cen- animals besides man are considered 
sei'h as having knowledge of this law. 

D. i. 1. 1. 3. 

In the Introduction (sec. 14) a sketch has been given of 
what the jurists meant by the lex nahiroe. It was the ex- 
pression of right reason inherent in nature and man, and 
having binding force as a law. It was contrasted with the 
jus civile, the old strict law of Rome (Introd. sec. 10), and 
also with the jus gentium, the sum, that is, of the law found 
to obtain in other nations besides the Romans, as well as in 
Roman law. (Introd. sec. 12.) There thus arose the three-, 
fold division of law adopted in the last paragi'aph of the last 
title j but the j%is gentium and the jus ncitiiTCLle were often 
placed in the same head of division, for the law common to 
all nations was but the embodiment and indication of what 
right reason was supposed to command to all men. Thus 
while the threefold division of lawwas adopted by some jurists, 
a twofold division was adopted by others, and is adopted in 
the next and the last paragraphs of this title, Justinian first 
borrowing from Ulpian, who adopted the threefold division, 
and then from Gains who adopted the twofold. 

Unfortunately, in order to give a notion of jtcs naturale, 
Justinian has borrowed a passage from Ulpian, in which that 
jurist runs off into a subsidiary and divergent line of thought. 
It is easy to see that if we begin to make inherent reason the 
foundation of law, we may find it necessary, to take into ac- 
count the community of actions which, in some of the primary 
features of physical life, reason or instinct suggests to man 
and animals, ff jus is that which nature commands, nature 
may he said to command the propagation of the species in 



80 


LIB. I. TIT. II. 


animals as mncli as in man, and tlius there would be a pis 
common to animals and to men. A jurist, to whom the 
theory of the lex ncvtiiTce was familiar, mi^ht easily pursue 
the subject to a point in which men and animals^ seemed to 
meet. But the main theory had nothing to do with animals, 
as it looked only to the reason inherent in the uniyerse and 
in man, and in considering what the Roman jurists meant by 
jtLs naturale this fragment of Ulpian may be almost entirely 
dismissed from our notice. 


1. Jus autem civile vel gentium 
ita dividitur. Omnes populi qui 
legibus et moribus regiintur, par- 
tiia suo proprio, partim communi 
omnium homiuum jure utuntur ; 
nam quod quisque populus ipse 
sibijus constituit, idipsius civitatis, 
proprium est, vocaturque jus civile, 
Quasi jus proprium ipsius civitatis. 
Quod vero naturalis ratio inter 
omnes homines constituit, id apud 
omnes peraeque custoditur, voea- 
turque jus gentium, quasi quo jure 
omnes gentes utuntur. Et populus 
itaque Romanus partim suo pro- 
prio, partim communi omnium ho- 
minum jure utitur: qu® singula 
quaHa sint, suis locis proponemus. 


2. Sed jus quidem civile ex una- 
quaque civitate appellatur, veluti 
Atheniensium : nam si quis velit 
iSolonis velDraconis leges appeilare 
j us civile Atheniensium, non erra- 
verit. Sic enim et jus quo populus 
Eomanus utitur, jus civile K.oma- 
norum appellamus, vel jus Quiriti- 
um quo Quirites utuntur ; Eomani 
enim a Quirino Quirites appellan- 
tur. Sed quotiens non addimus 
nomen cinus sit civitatis, nostrum 
jus signineamus : sieuti cum poe- 
tarn dicimus nee addimus nomen, 
subauditur apud Grsecos^ egregius 
Homerus, apud nos Virgilius. Jus 
autem gentium omni humano ge- 
neri commune est: nam usu exi- 
gente et humanis neeessitatibus, 
gentes humanm qusedam sibi consti- 
tuerunt. — Bella etenim orta sunt et 
captivitates secutse, et servitutes 
quae sunt natural! juri contrari® ; 
jure enim natural! ab initio omnes 
homines liberi nascebantur. Et 


1. Civil law is thus distinguished 
from the law of nations. Every com- 
munity governed by laws and cus- 
toms, uses partly its own law, partly 
laws common to all mankind. The 
law which a people makes for its own 
government belongs exclusively to 
that state and is called the civil law 
as being the law of the particular 
state. But the law which natural 
reason appoints for all mankind ob- 
tains equally among all nations, and 
is called the law of nations, because 
all nations make use of it. The 
people of Eome, then, are governed 
partly by their own laws, and partly 
by the laws which are common to 
all mankind, W^e will take notice 
of this distinction as occasion may 
arise. 

2. Civil law takes its name from 
the State which it governs, as, for 
instance, from Athens ; for it would 
be very proper to speak of the laws 
of Solon or Draco as the civil law of 
Athens. And thus the law which 
the Boman people make use of is 
called the civil Jaw of the Romans, 
or that of the Quirites, as being used 
by the Quirites ; for the Romans are 
called Quirites from Quirinus. But 
whenever we speak of civil law, with- 
out adding the name of any state, we 
mean our own law; just as the 
Greeks, when ' the poet ’ is spoken 
of without any name being expres- 
sed, mean the great Homer, and we 
Romans mean Yirgil. The law of na- 
tions is common to all mankind, for 
nations have established certain 
laws, as occasion and the necessities 
of human life required. Wars arose 
and in their train followed captivity 
and slavery, both which are contrary 
to the law of nature ; for by that law, 
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ex hoc jure gentium, omnes pene all men are originally born free. Fur- 
contractus introducti sunt, ut emp- ther, by the law of nations almost ail 
tio, Tenditio, locatio, conductio, contracts were at first introduced, as, 
societas, depositum, mutuum et for instance, buying and seUmg, let- 
alii innumerabiles. ting and hiring, partnerships, de- 

posits, loans, and very many others. 

D. i. 4. 5. 


The term jvs cidle, as used here;, entirely depends for its 
meaning on the contrast between it and the jus geniinm. 
When the jurists came to examine different systems of laws^ 
they found much in each that was common to aU. This common 
part they termed the jits gentium. : and the residue^ the part 
peculiar to each state^ they called civile. The contracts of 
sale^ hiring^ and the others mentioned in the text, were, they 
founds carried on much in the same way in every country^ and 
they therefore assigned them to the head oijus gentiimiySbixdi 
contrasted them with forms of contract which were peculiar to 
the old Eoman law, and were therefore considered part of the 
jus civile. In the usual sense o^ jus civile, in which it means 
the old law of Eome prior to the jus honorarium (see Introd. 
sec. 10), these contracts were part of the jus civile, that is, 
they were part of, and were recognised by, the old law, but 
they were also part of the general law of nations, no forms 
peculiar to Eoman law being necessary for their creation. 


3. Constat autem jus nostrum 
aut ex scripto aut ex non scripto, 
ut apud Grrseeos rS>v vofj.a>v ol jmcv 
eyypa(pOL, ol Se aypa(pOL. Scriptum 
jus est lex, plebiscita, senatus-cou- 
sulta, principium placita,magistra- 
tuum edicta,responsa prudentium. 

4. Lex est quod populus Eoma- 
nus, senatorio magistratu interro- 
gante, Teluti consine, constituebat. 
Plebiscitum est quod plebs, plebeio 
magistratu interrogante, veluti 
tribuno, constituebat. Plebs autem 
a populo eo differt, quo species a 
genere ; nam appellatione populi 
universi cives significantur, con- 
numeratis etiam patriciis et sena- 
toribus. Plebis autem appellatione, 
sine patriciis et senatoribus, ceteri 
cives significantur. Sed et plebis- 
cita, lata lege Hortensia, non minus 
valere quam leges coeperunt. 


3. Our law is written and un- 
written, just as among the Greeks 
some of their laws were written and 
others not written. The written 
part consists of laws, ^lehiseita., 
senatus-consuUa, enactments of em- 
perors, edicts of magistrates, and 
answers of jurisprudents. 

4. Alawis that which was enacted 
by the Koman people on its being 
proposed by a senatorian magistrate, 
as a consul. A. ^lehiscitum is that 
which was enacted by the plebs on 
its being proposed by a plebeian 
ma^strate, as a tribune. The plebs 
diflers from the people as a species 
from its genus ; for all the citizens, 
including patricians and senators, 
are comprehended in the people,' 
but the plebs only includes citizens, 
not being patricians or senators. 
Flebiscitai after the Hortensian law 
had been passed, began to have the 
same force as laws. 


Gr±i, i. 3. 
G 
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A lex or popuU scitum^ to use a word made by tlie com- 
mentators on tlie analogy of plehiscituMy was passed originally 
only in tlie cofiiUicfj cuTiata ; after tlie establisliment of tlie 
comitia cenhiriata in both, these comitia ; but^ excepting in 
the case of conferring the imjperium^ almost always in the 
cenfiiriata. (See Introd. sec. 15.) 

The lex Eortensia, 467 A.n.o., had been preceded by the 
lex Valena^ 304 a.tj.c.j and the lex Piihlilia^ 414 a.it.c., by 
both of which it was provided that plehiscita should bind the 
whole people. Either the effect of their provisions had been 
disputed^ or exceptions had been made to them^ or perhaps 
the extension of the authority of the pleliscihmi which they 
gave was not so complete as their terms would seem to imply. 
(Nieb. 2. 366.) The term lex is very frequently applied to 
plehiscita as well as to populi soita, (See Introd. sec. 9.) 

5. Senatus-consalttim est quod 5. A senatus-conmltum is that 

senatns jubet atque constituit: which the senate commands and 
nam cum auctus esset popiilus Eo- appoints: for,^ when the Boman 
manus in eum modum ut difficile people were so increased that it was 
esset in unum eum convocari legis difficult to assemble it together to 
sanciendss causa, secjuum Tisum est pass laws, it seemed right that the 
senatum vice popuH consuli. senate should be consulted in the 

place of the people. 

Oai. i. 4 ; D. i» 2. 2. 9. 

SenakiB-Gonsulta had in some instances the force of a 
law even in the times of the republic^, for we have a few pre- 
served of a date antecedent to the Caesars, which undoubtedly 
had the force of law; but they all relate to matters of social 
administration, such as forbidding burial within the city, or 
the importation of wild beasts. (See Introd. sec. 17.) But 
we cannot speak of senatus-consulia as a substantial part of 
the general legislation till the times of the emperors, when 
they superseded every other except the emperor^s enactments. 
The appeal of the emperor to their authority dwindled down 
almost immediately into a mere form. (Cod. i. 14. 12. L, in 
P'Tcesenti leges condere soli imperatori concessum est.) 

6. Sed et quod principi placuit, 6. That which seems good to the 
legis habetvigorem; cum lege regia emperor has also the force of law ; 
q use de ej us imperio lata est, populus for the people, by the lex regias which 
ei et in eum omne imperium suum is passed to confer on him his power, 
et potestatem concessit. Quod cum - make over to him their whole power 
que ergo imperator per epistolam and authority. Therefore whatever 
constituit, vel cognoscens decrevit, the emperor ordains by rescript, or 
vel edicto prsBcepit, legem esse con- decides in adjudging a cause, or lays 
stat ; hse sunt quse constitutiones down by edict, is unquestionably 
appeUantur. Plane ex his qnsedam law; and it is these enactments of 



LIB. I. TIT. II- 


83 


sunt personales, qu^ nec ad esem- the emperor that are called constitu- 
](lum trahuntur, quoniam non hoc tions. Of these, some are personal, 
princeps vult ; nam quod aiicui ob and are not to be drawn into prece- 
ineritum indulsit, vel si cui pcsnam dent, such not being the intention of 
irrogavit, vel si cui sine exemplo the emperor. Supposing the emperor 
subvenit, personam non transgredi- has granted a favour to any man on 
tur. Alias autem cum generates account ofhis merit, orinfiicted some 
sint, omnes procul dubio tenent. punishment, or granted some extra- 
ordinary relief, the application of 
these acts does not extend beyond 
the particular individual. But the 
other constitutions, being general, 
are undoubtedly binding on all. 

Gai. i. 5 ; D. i. 4. 1. 

The imperial constitutions^ though known in the time of the 
previous emperors^ first attained, under Hadrian, the position 
of Being in reality the only source of law. They were of three 
kinds ; first, eplstolcB, letters, or answers to letters addressed 
by the emperor to different individuals or public bodies, or 
mandataj orders given to particular officers, and Q'escripta, 
answers given by the emperor to magistrates who requested his 
assistance in the decision of doubtful points } secondly, judi- 
cial sentences, decreta, given by the emperors (Bk. ii. 15.4) ; 
both these kinds having force only by serving as a precedent 
in similar cases ; and thirdly, edicta, or laws binding generally 
on all the subjects of tbe emperor. (See Introd. sec. 16.) 

It is here said, on the authority of Ulpian (D. i. 4. 1), that 
the emperor derives his authority from the lex regia. This 
does not refer to any one law of that name ; but to the law of 
the comitia mriata by which the imioerium was conferred. 
Gains says, 1. 5, nec unquam duhitatum est quin frinciq^is 
constitidio legis vicem ohtineat cum ipse imperator per legem 
hupermm acciplat. This law was a relic of that by which the 
king had been invested with the royal authority, intrusted to 
him by the curia I’epresenting the populus ; and it was con- 
sidered that the emperor was in like manner invested with all 
the power of the Roman people transferred to him on his re- 
ceiving the imperium, (See Introd. sec. 16.) 

7. Prsetorura quo(jue edicta non 7. Tbe edicts of the praetors are 
modicam juris obtinent auctori- also of great authority. These edicts 
tatem. Hoc etiam jus honorarium ai*e called the honorary law, because 
solemus appellare, quod qui hono- those who bear honours in tbe state, 
rem gerunt, id estmagistratus, auc- that is, the magistrates, have given 
toritatem huic juri dederunt. Pro- them their sanction. The curule 
ponebant et sediles curules edictum sediles also used to publish an edict 
de quibusdam causis,quodedictum relative to certain subjects, which 
juris honorarii portio est. edict also became part of the jus 

honorarium, 

Gai. i. 6: D. xxi. 1. 1. 

G 2( 
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Papiiiian says (D.i. 1. 7), tliat theyHS was mtro- 

duced by the praetors, acljicvamll vel supjjlendi vel corncfench 
juris eivilts gratia. New circumstances, new habits of think- 
ing, and, in the case of the ]gr(Btor peregrimts^ a new scope 
for authority, compelled the praetor to use an equitable power, 
and frequently equitable fictions, to extend the narrow limits 
of the old ciyd law. (See Introd. sec. 12.) The decisions by 
which he did this were called erlicta. At the beginning of his 
year of office, the prsetor pubhshed a list of the rules by which 
he intended to be bound, and this was called the eclictum 
peiiiitm, because it was to apply to all cases that might fall 
under it during the year of office, and was not made, like an 
edicturi regjentinmn, to meet a particular case. Of course 
each praetor borrowed much from his predecessors, and thus 
the edict, or rather all that was not new in it, was called the 
ediotum fralatitmm. (Oic. Ad At. v. 21.) The lex Gornelia 
(jB.c. 67) forbad a prastor to depart during his term of office 
from the edict he had promulgated at its commencement. In 
the time of Hadrian, a jurist named Salvius Julianas, who 
filled the office of prsetor, systematized and condensed the edicts 
of preceding prsetors into one which he called the edictum 
perpetiiLim, and thus this term, edictum perpehmm, which 
generally means the edict for the year, is sometimes the name 
of this work of Julianas, which was intended, no doubt, to serve 
as the basis for future annual edicts, (See Introd. sec. 19.) 

8. Besponsa prudentium sunt 8. The answers of the jurispru- 
seutentias et opiniones eorum qui- dents are the decisions and opinions 
bus permissum erat jura eondere. of persons who were authorized to 
Nam antiquitus institutum erat, ut determine the law. Tor anciently it 
esaent qui jura pubiice interpreta- was provided that there should he 
rentur, quibus a Csesare j us respon- persons to interpret publicly the law, 
dendi datum est, qui juriseonsulti who were permitted by the emperor 
appeilahantur : quorum omnium to give answers on questions of law. 
sententi^e et opiniones earn aucto- They were called juriseonsulti ; and 
ritatem tenebant, ut judicirecedere the authority of their decisions and 
a responso eorum non liceret, ut opinions, when they were all unani- 
est constitutum. mous, was such, that the j adge could 

not, according to the constitution, re- 
fuse to be guided by their answers. 

Gai. i. 7. 


See Introd. secs. 13. 20. 

It is to the change in the position of the jurists effected by 
Augustus (sec. 20), that allusion is made in the words qulhus 
a Ocesare Jus respondendi datum est, and it is to the consti- 
tutions of Hadrian (sec. 20) and Theodosius (sec. 27), that 
the words j'udici recedere a respofiso eorum non liceret , ut 
est constitutmuj refer. 
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9. Esnon scripto jus venit, quod 9. The unwritten law is that 
usus comprobavit: nam diuturni which usage has established; for 
mores consensu utentium compro- ancient customs, being sanctioned 
bati legem imitantur. by the consent of those who adopt 

them, are like laws. 

D. i. 3. 32. 


Quid interest suffragio popidus voliiutafeni suam dedarat 
ail rebus i^ms et fadis? (D. i. 3. 32.) The Eomari jurists 
did not trouble themselves to ascertain very accurately whence 
laws derive their binding force. The vague expression in the 
text mores legeni imitantur ^ and the question asked in these 
words of the Digest leave undecided the question of the 
relation of customs to laws. The Roman law held that cus- 
toms could not only interpret law {optima legum interpres 
consuehtdoy D. i. 3. 37), but also abrogate it. In the last 
section of this title it is said that the enactment of a state 
may be changed tacito consensu popidiy and in the Digest 
(i. 3. 32. 1.) it is expressly stated that leges tacito consensu 
omnium per desuet iidinem ahrogantur. The Code, certainly, 
lays down (viii. 53) that the authority of a custom is not so 
great that it can ^conquer reason or law.'’ We may escape 
from the diflSculty by supposing the Code to be speaking of 
particular not general customs. A law fallen into desuetude 
might be abrogated by general custom, but a particular cus- 
tom, opposed to public utility or express enactment, would 
not be suffered to prevail. 


10. Et non ineleganter in duas 
species jus civile distributum esse 
videtur; namorigo ejus abinstitutis 
duarum civitarum, Athenarum sci- 
licet et Lacedsemonis fluxisse vide- 
tur. In his enim civitatibus ita agi 
solitum erat, ut LacedjEmonii qni- 
dem magis ea qu^ pro legibus ob- 
servarent, memorise mandarent ; 
Athenienses vero, ea qus3 in legibus 
scripts comprehendissent, custodi- 
rent. 


10. The civil law is not impro- 
perly divided into two kinds, for the 
division seems to have had its ori- 
gin in the customs of the two states 
Athens and Lacedaemon. For in 
these states it used to be the case, 
that the Lacedaemonians rather 
committed to memory what they 
observed as law, while the Athe- 
nians rather observed as law what 
they had consigned to writing, and 
included in the body of their laws. 


It is hardly necessary to say, that the distinction between 
written and unwritten law must always exist where laws are 
written at all, and where no attempt has been made to express 
all law in positive terms ; and that this Greek origin for the 
two branches of Roman law is quite imaginary. 


11. Sed naturalia quidem jura 11. The laws of nature, which all 
quas apud omnes genfces perseque nations observe alike, being esta- 
servantur,divmaquadamproviden- blished by a divine providence, re- 
tia constituta, semper firma atque main ever fixed and immutable, 
immutabiiia permanent. Ea vero But the laws which every state has 
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qu® ipsa sibi qti»qtie oivitas con- CMOted, undergo frequent changes, 
atituit, ssepe nautari solent, vel either by the tacit consent of the 
taeito consensu populi, vel alia people, or by a new law being sub- 
postea lege lata. sequently passed. 

GAi.i.l; D. i.3. 92.1. 

Justinian^ abandoning the threefold division of Ulpian, 
which he had adopted in the earlier paragraphs of this chap- 
ter, now follows the twofold division of Gains (i. 1), intoyii^* 
naturale and jus civile. 

Tit. III. m JUEE PEESONARUM. 

Omne autem jns quo ntimur vel All our law relates either to per- 
ad personas pertinet, vel ad res, vel sons, or to things, or to actions. Eet 
ad aotiones. Etprius de personisvi- us first speak of persons ; as it is of 
deamns : nam parum est jus nosse, little purpose to know the law , if we 
si personge quamm causa constitu- do not know the persons for whose 
turn est, ignorentur. Summaitaque sake the law was made. The chief 
divisio dejurepersonariim base est, division in the rights of persons is 
quod omnes homines aut liberi this: men are all either free or 
sunt, aut servi. slaves. 

Gai. i. 8, 

In Gains, and in the Institutes of Justinian, obligations are 
treated of under the head of things. The division of law 
which compels them to be so treated is obviously inaccurate, 
for actions themselves are just as much things as obligations ; 
and if obligations were classed under the head of things be- 
cause they are a mode of obtaining things, there is the objec- 
tion to the classification, that the obtaining a thing is only 
an ultimate and accidental result, not a necessary part, of an 
obligation. 

Every being capable of having and being subject to rights 
was called in Roman law a persona, (See Introd. sec. 37.) 
Thus not only was the individual citizen, when looked at as 
having this capacity, a jpersona, hut also corporations and 
public bodies. Slaves, on the contrary, were not personw. 
They had no rights. (See Introd. 38.) The word has 

also another sense- It was used not only for the being who 
had the capacity of enjoying rights and fulfilling duties, but 
also for the different characters or parts in which this capacity 
showed itself; or, to borrow the metaphor suggested by the 
etymology of the word, for the different masks or faces which 
the actor wore in playing his part in the drama of civic and 
social life. Thus, for instance, the same man might have the 
2 >ersona> peUrisy or tutoris, or mariti; that is, might be re- 
gai-ded in his character of father, tutor, or husband* 
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Stahls or cajput (legal standing) is tlie correlative of per-^ 
sona. Status is tlie legal capacity of b. persona : persona is 
that which has a status. In Roman law there were recognised 
three great heads of this legal capacity: the status lihertatisj 
the capacity to have and be sabject to the rights of a free- 
man ; the status civitatis, the capacity to have and be subject 
to the rights of a Roman citizen ^ and the status familleBj the 
capacity to have and be subject to the rights of a person sui 
juris. The extent and meaning of each of th^se capacities is 
to be determined by contrasting it with its corresponding 
negative^ that is^ with the absence of the capacity spoken ot. 
In order to determine the capacity of freemen, we must speak 
of the position of slaves : in order to determine the capacity 
of a citizen, we must speak of the position of a peregriniis : 
in order to determine the capacity of a person swi juris, we 
must speak of the position of a person xiot sui juris. The 
discussion of these points occupies the remainder of the first 
book of the Institutes. 

1. Et Hbertas quidem, ex qua eti- 1. Freedom, from wMeh men are 
am liberi vocantur, est naturalis fa- said to be free, is the natural power 
cultas ejus quod cuique facere libet, of doing what we each please, unless 
nisi si quid vi aut jure prohibetur. prevented by force or by law. 

2. Servitus autem est constitutio 2. Slavery is an institution oi tlie 
iuris Pentium, qua quis dominio law of nations, by which one man is 
alieno contra naturam subjicitur. made the property of another, con- 
trary to natural rignt, 

D, I 5. 4. 1. 


The institution of slavery was the one thing in which the 
jus ge7itiiiriseeinie3.toloQ mreconcilable with they2is jiaturale ", 
and it was this, probably, more than anything else, that made 
some of the jurists adopt the threefold division of law. 


3. Servi autem ex eo appellati 
sunt, quod imperatores captivqs 
vendere, ac per hoc servare nec occi- 
dere solent: qui etiam mancipia 
dicti sunt, eo quod ab hostibns 
manu capiuntur. 

4. Servi autem aut nascuntur aut 
fiunt. N ascuntur ex ancillis nostris: 
hunt aut jure gentium, id est ex 
captivitate; aut jiure civili, cum 
liber homo, major viginti annis, ad 
pretium participandum sese ve- 
numdari passus est. 


D. i. 


3. Slaves are denominated servi^ 
because generals order their captives 
to be sold, and thus preserve them, 
and do not put them to death. Slaves 
are also called mancipia, because 
they are taken from the enemy by 
the strong hand. 

4. Slaves either are born or be- 
come so. They are bom so when 
their mother is a slave ; they become 
so either by the law of nations, that 
is. by captivity, or by the civil law, 
as when a free person, above the 
age of twenty, suffers himself to be 
sold that, he may share the price 
given for him. 

5. 6. 1. 
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OMdren bom out of tbe pale of lawful marriage always 
followed tbe condition of the mother ; and as slaves were in- 
capable of contracting a lawful marriage in the peculiar sense 
of ^ lawful^ adopted by Roman law^ the children of a female 
slave were necessarily slaves. They were called vepice when 
born and reared on the property of the owner of their mother. 
(See Introd. sec. 46.) 

In order to prevent a fraud, by which a person, having 
allowed himself to be sold, turned round on the purchaser 
and claimed his liberty as being free-born, a law, perhaps the 
BenatiLS-considtum Olaudiamim (D. xl. 3. 5), enacted that 
the perpetrator of the fraud should be bound by his statement, 
and be held to be a slave. In the early law of Rome, it may 
be observed, a citizen could really sell himself so as to lose his 
freedom ; but he always retained a right of redemption. 

There were other modes by which slavery could arise under 
the Roman law, as (1) when a free woman had commerce with 
a slave, or (2), when malefactors were condemned to the am- 
phitheatre or the mines, the guilty parties were held in law to 
be slaves. These latter modes of legal slavery were abolished 
by Justinian. (Bk. iii. 12. 1. Nov. 22. cap. 8.) Lastly (3), an 
emancipated slave, if guilty of ingratitude towards his master, 
might be reclaimed to slavery. (D. xxv. 3. 6.) 

In the older law, addiction that is, delivery of the person to 
a creditor by way of execution for a debt, the being detected 
in fitrkcm manifestum, and omitting to be inscribed in the 
tables of the census in order to defraud the revenue, were 
each a cause of slavery ; but these causes had become obso- 
lete long before the time of Justinian. 

5. In servorum eonditione nulla 5. In the condition of slaves there 
eat differentia, in liberis multse is no distinction ; but there are many 
differentisB sunt : aut enim sunt distinctions among free persons ; for 
ingenni aut iibertini. they are either born free, or have 

been set free. 

D. i. 5. 5. 5. 

In the later empire there was introducedwhat maybe almost 
termed a difference in the condition of slaves by the institution 
of coloni, that is, persons attached to the soil, asoripti glehce^ 
passing with it, and bound to remain on it, but entitled to 
retain for their own use all they could gain from it beyond 
the value of a yearly payment, which they had to make to 
the owner of the soil, and enjoying also all the family rights 
of freemen. 
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Tit. lY. DB INGBNUIS. 

A person is ingejinus who is free 
from the moment of his birth, by 
being born in matrimony, of parents 
who have been either both born free, 
or both made free, or one of whom 
has been born and the other made 
free ; and when the mother is free, 
and the father a slave, the child 
nevertheless is born free : just as he 
is if his mother is free, and it is un- 
certain who is his father ; for he had 
then no legal father. And it is suf- 
ficient if the mother is free at the 
time of the birth, although a slave 
when she conceived ; and conversely, 
if she he free when she conceives, 
and is a slave when she gives birth to 
her child, yet the child is held to be 
bom free ; for the misfortune of the 
mother ought not to prejudice her 
unborn infant. The question hence 
arose, if a female slave with child is 
made free, but again becomes a slave 
before the child is born, whether the 
child is born free or a slave ? Marcel- 
lus thinks it is horn free, for it is 
sufficient for the unborn child, if the 
mother has been free, although only 
in the intermediate time ; and this is 
true. 

Gat. i. 11. 82. 89, 90; D. i. 5. 5. 

If a cliild was born in matrimonio, a tie which could only, 
in the eyes of the civil law, be contracted between two free 
persons, the child was free from the moment of conception. 
If it was not born in matrimonWy then it followed the con- 
dition of the mother ; and it was her condition at the time of 
birth, not at that of conception, which decided the status of 
the child. It was only by a departure from the strict theory 
of law that the enjoyment of liberty by the mother before the 
birth was allowed to make the child free. (Gai. i. 89.) 

1. Cum autem ingenuus aliquis 1. When a man has been horn free 
natus sit, non officit iili in servitute he does not cease to be ingenuus, be- 
fuisse, et postea mannraissum esse ; cause he has been in the position of 
ssepissime enim constitutnm est, a slave, and has subsequently been 
iiatalibus non officere manumis- enfranchised ; for it has been often 
sionem. settled that enfranchisement does 

not prejudice the rights of birth. 

In servitute faisse. This does not mean to have been a 


Ingenuus est is qui, statim ut 
natus est, liber est, sive ex duobus 
ingenuis matrimonioeditus est,sive 
ex libertinis duobus, sive ex altero 
libertino et altero ingenuo. Sedetsi 
quis exmatre nascitur libera, patre 
servo, ingenuus nihilominus nas- 
citur: quemadmodum qui ex matre 
libera et incerto patre natus est, 
quoniam vuigo conceptus est. Suf- 
ficit autem liberam fuisse matrem 
eo tempore quo nascitur, licet an- 
cilla coneeperit. Et e contrario si 
libera coneeperit, deinde ancilla 
facta pariat, piacuit eum qui nasci- 
tur liberum nasci ; quia non debet 
calamitas matris ei nocere, qui in 
ventre est. Ex his iUud qusesitum 
est, si ancilla praegnans manumissa 
sit, deinde ancilla postea facta pe- 
pererit, liberum an servum pariat ? 
Et Marcellus probafc liberum nasci; 
sufficit enim ei qui in ventre est, 
liberam matrem vel medio tempore 
habuisse : quod verum est. 
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slave^ but to bave been in tbe position of one. As if a free- 
born cliild were considered erroneously to be a slave^ and were 
manumitted^ and then his free birthwere discoTored; his status 
would be that of an ingenuus, and not of a libertvrius* 


Tit. V. DE LIBERTIES. 


Ereedmen are those who have been 
manumitted from just servitude. 
Manumission is the process of free- 
ing from ‘ the hand.’ For while any 
one is in slavery, he is under ‘ the 
hand ' and power of another, but by 
manumission be is freed from this 
power. This institution took its rise 
from the law of nations ; for by the 
law of nature all men were born free; 
and manumission was not heard of, 
as slavery was unknown. But when 
slavery came in by the law of nations, 
the boon of manumission followed. 
And whereas all were denominated 
by the one natural name of ‘ men/ 
the law of nations introduced a divi- 
sion into three kinds of men, namely, 
freemen, and in opposition to them, 
slaves ; and thirdly, freedmen who 
bad ceased to be slaves. 

Gtat. i. 11 ; D. i. 1. 4. 

In some few cases a slave could obtain liberty without manu- 
mission. Many of these cases are enumerated in the Digest 
(xl. 8). A slave for instance, who was abandoned hy his 
master on account of disease or infirmity (o& gravem infirmi- 
tatem)f was pronounced free by an edict of Claudius. 

1. Multis autem modis manumis- 1. Manumission is efiected in va- 
sio procedit, aut enim ex sacris rious ways ; either in the face of the 
eonstitutionibiis in sacrosanetis ec- Church, according to the imperial 
clesiis, aut vindicta, aut inter ami- constitutions, or by the vincUota, or 
cos, aut per episfcolam, aut per tes- in the presence of friends, or by let- 
tamentum, autperaliam quainlibet ter, or by testament, or by any other 
ultimam vohmtatem. Sed et aliis expression of a man’s last will. And 
multis modis libertas servo com- a slave may also gain his freedom in 
petere potest, qui tarn, ex veteribus many other w^ays, introduced by the 
quam ex nostris constitutionibus constitutions of former emperors, 
introducti sunt. and by our own. 

Gai. i. 17 ; D. xl. ; C. i. 13 ; vii. 6.1.1. 

A manumissio was said to be legitima when made in one 
of thethreeways recognised by the old law. These three modes 
of effecting a legituna manumissio were census^ vindicta^ and 


Libertini sunt, qui ex justa ser- 
vitute manumissi sunt. Manumis- 
sio autem est datio libertatis ; nam 
quamdiu quis in servitute est, ma- 
nui et potestati suppositus est, et 
manumissus liberatur potestate. 
Quse res a jure gentium originem 
sumpsit, utpote cum jure naturali 
omnes liberi nascerentur, nec esset 
nota manumissio, cum servitus es- 
set incognita. Sed posteaquam jure 
gentium servitus invasit secutum 
est beneficium manumissionis ; et 
cum uno naturali nomine homines 
appellarentur, jure gentium tria 
genera esse eceperunt, liberi et his 
contrarium servi, et tertium genus 
libertini, q^ui desierant esse servi. 
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tesiamenfum. A maniunissio was made; 1st, ceiisu, i.e. hj 
ttie master and tlie slave appearing before tbe censor at the 
time of the census being taken, and the slaveys name being, 
at the master^s desire, enrolled on the census list. This mode 
was obsolete in the time of the empire (Ulp. Reg. i. 8. 
Gai. i. 140). 2nd, vinclidaj i.e. by means of a fictitious suit 
called causcc liberalis (D.’sl. 12), in which a person, termed 
the a^sertor lihertatis, that is, a friend of the slave, or in his 
place a lictor, asserted before the praetor that the slave was 
free, by touching him on the head with a wand (which repre- 
sented the liasta or symbol of proprietorship), and thus 
claiming him as against the master. In token of his consent, 
the master turned him round and then let him go, and the 
magistrate pronounced him free. 3rd, testameido (D. xl. 4), 
i. e. by testament. Freedom might be given by testament, 
either as a legacy to the slave himself, in which case the slave 
was called ordmiSy because his patron, i. e. the person to whom 
he owed his liberty, was dead when he gained it ; or the heir 
might be charged to grant or procure the liberty of the slave. 
If a slave was made by testament conditionally free, he was 
said to be staiu liber — statu liber est, qid statiifam et destl^ 
natam in tempiis vel concUtionemllbertafemliahet (D. xi. 7. 1). 
The solemnities attached tomanumissionby theri/idicto. ceased 
to be strictly observed long before the time of Justinian. Al- 
though the magistrate was at his country seat (D. xl. 2. 8), no 
lictors present, or the master silent, the manumission was still 
held good. But manumission was not always legitima. Usage 
and the preetor^s authority established gradually many other 
less formal methods of accomplishing the same object, and 
the imperial constitutions added others. Of those mentioned 
in the text, that in presence of the Church was established by 
Constantine, A.n. 316 (C. i. 13). The ceremony was gene- 
rally performed at some one of the great feasts, and it was 
necessary it should take place before the bishops. Freedom 
could also be given by a master writing to a slave {per epU 
stolam), or declaring before his friends [inter amicos)^ that 
he gave the slave liberty, or by his making a codicil to that 
effect {per quamlibet aliam ultimam volimtatem), witnesses, 
however, being necessary in each of these cases (0. vii. 6. 1 ; 
C. vii. 6.2; C. vi. 36. 8. 3). Other methods are noticed in 
the Code (vii. 6. 8-12), all based upon an implied wish of the 
masters to free the slave. 

2. Servi autem a dominis semper 2. Slaves may he manumitted by 
manumitti solent, adeo ut vel in their masters at any time seven when 
transitumanumittantur,veluti cum the magistrate is only passing along. 
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praetor ant praeses aut proconsul in 
Dalneum vel in tiieatrum eant. 

8. Libertinornm antem status tri- 
pertitus antea fuerat ; nam qui ma- 
numittebantur, modo majorem et 
justam libertatem consequebantur, 
et fiebant cives Eomani; modo 
minorem, et Latini ex lege J unia 
iSforbaua fiebant; modo inferiorem, 
et fiebant ex lege -^31ia Sentia de- 
dititionimnumero. Sed dedititio- 
rum quidem pessima conditio jam 
ex multis temporibus in desuetu- 
dinem abiit, Latinorum vero nomen 
non frequentatnr. Ideoque nostra 
pietas omnia aiigere et in meliorem 
statum reducere desiderans. duabus 
constitutionibus lioc emendavit et 
in pristinum statum perduxit : 
quia et a primis urbis Eomae cuna- 
bulis una atque simplex libertas 
competebat, id est, ea quam babebat 
manumissor; nisi quod scilicet liber- 
tinus sit qui manumittitur, licet ma- 
numissor ingenuus sit. Et dediti- 
tios quidem per constitutionem nos- 
trum expulimus, quampromulgavi- 
mus inter nostras decisiones, per 
quas suggerente nobis Triboniano, 
viro excelso, qusestore.antiqiii juris 
altercation es placavimus. Latinos 
autem Junianos, et omnem quse 
circa eos fuerat obseryantiam, alia 
constitutione per ejusdem quassto- 
ris suggestionem eorreximus, quse 
inter imperiales radiat sanctiones; 
et omnes libertos, nullo nec setatia 
manumissi, nec dominii manumis- 
soris, nec in manumissionis modo 
discrimine habito, sicuti antea ob- 
servabatur, civitate Eomana dona- 
vimus, multis modis additis per 
quos possit libertas servis cum 
eivitate Eomana, quse sola est in 
prfesenti, praestari. 

G-ai. i. 12-17 ; 


as when a praetor, or presses , or pro- 
consul is going to the baths, or the 
theatre. 

8. Ereedmen were formerly divided 
into three classes. For those who 
were manumitted sometimes ob- 
tained a complete liberty, and be- 
came Eoman citizens; sometimes a 
less complete, and became Latins 
under the lex JuniaHorhana ; and 
sometimes a liberty still inferior, 
and became dedititii, by the lexMlia 
Sentia, But this lowest class, that of 
the deditiiii, has long disappeared, 
and the title of Latins become less 
frequent; and so in our benevolence, 
which leads us to complete and im- 
prove everything, we have intro- 
duced a great reform by two consti- 
tutions, which re-established the an- 
cient usage ; for in the infancy of the 
state there was but one liberty, the 
same for the enfranchised slave as for 
the person who manumitted him; ex- 
cepting, indeed, that the person ma- 
numitted was a freedman, while the 
manumittor was freeb orn . W e have 
abolished the class of deditiiii by a 
constitution published among our de- 
cisions, by which, at the suggestion 
of the eminent Tribonian, the quses- 
tor, we have put an end to difficulties 
arising from the ancient law. We 
have also, at his suggestion, altered 
the condition of the Latini Juniani, 
and corrected the laws whichrelated 
to them, by another constitution, one 
of the most remarkable of our im- 
perial ordinances. Wehavemadeall 
freedmen whatsoever Eoman citi- 
zens, without distinction in the age 
of the slave, or the interest of the 
manumittor, or the mode of manu- 
mission. We have also introduced 
many new methods, by which slaves 
maybecomeEoman citizens, the only 
kind of liberty that is now conferred. 

Cod. vii. 5, 6. 


For a complete emancipation it was originally necessary 
that the owner should hare quiritary^ i. e. complete owner- 
ship (see Introd. sec. 62) of the slave, and that the ceremony 
should be public. If the ownership were less full, or the 
ceremony piuyate, the slave lived in a state of freedom, and 
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tlie prastor forbad tlie master to exert bis strictly legal power 
of reasserting bis right to tbe services of tbe slave ; but tlie 
condition of tbe slave as regarded tbe State was not changed^ 
and at bis death bis master took all bis property. 

By the lex ^lia Sentia, A.n. 4^ it was enacted that, to 
make tbe emancipation complete^ that is^ to make tbe slave 
a citizen^ a third requisite should be added. He tvas to be 
thirty years old ; or else^ if be were under that age^ tbe cere- 
mony was to be performed by vinclictciy after tbe reason for 
tbe emancipation bad been held good by a consilium, con- 
sisting, at Eome, of five senators and five eqwites; in tbe 
provinces of twenty recujperatores (Gai. i. 17-20). 

Tbe lex Junia Norhana was made A.n. 19; and tbe eflfect 
of its provisions, coupled with tbat of tbe lex JElUa Smtia, 
was to place those whose emancipation was defective in any 
one of these three requisites on tbe footing of tbe Latini, tbat 
is, they might marry and trade with Romans on tbe footing of 
Roman citizens, but could not vote at elections or fill public 
offices. Further, they could not become heirs, legatees, or 
guardians, except in an indirect mode, and could only make a 
testament by tbe cumbrous form oi fa mil ice em^tio (Ulp. Reg. 
20. 8. See Introd. sec. 75) ; and at their death their original 
owner took their property exactly as if they bad never ceased 
to be slaves (see Bk. iii. Tit. 7, sec. 4, in ijpso ultimo spiritu 
sunul animam et lihertatem amittebcmt). But there were 
many ways in which a libertus, in this position, could attain 
citizenship ; as by an imperial rescript, by proving before a 
magistrate bis marriage and tbe birth of a child, or by going 
through the ceremony of emancipation again and fulfilling the 
three conditions requisite (this was called iteratio), or by tbe 
modes alluded to by TJlpian {Reg. 3. 1) in the words militia, 
nave, cedificio, goistrino, that is, by military service, building 
a ship and carrying wheat for six years, making a build- 
ing, or establishing a bakeshop. (Gai. i. 22, 23, 24-28. 31 ; 
ii. 275; iii. 56, et seq.) The lex JElia Sentia further pro- 
vided that slaves who had been guilty of a crime for which 
they had been put in chains, branded, or put to the torture, 
should, by emancipation, be only raised to the level of decli^ 
titii, that is, of people vanquished in war. They enjoyed per- 
sonal liberty, but that was all. They could not trade except 
on the footing of strangers; could not make a testament ; were 
forbidden to live within a hundred miles of Rome, on pain of 
being themselves sold, together with aU their property ; they 
could never become citizens ; and at their death their master 
took all their property, by right of succession if the emancipa- 
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tion tad teen complete ; and if not^ by tbe rigtt an owner 
elwa 3 ^s bad to tbe slayers peQulium. (G-ai. i. 12-16. 25-27 ; 
iii. 74-76.) 

All these distinctions were abolished by Justinian millo 
nee cetatis maimmissi, nee dominii manumittentis, nec m 
moclo manmnissionis discrimine liahito (0. yii. 5 and 6) ; 
and under bis legislation a slave became at once completely 
free by any act of the owner signifying his intention to bestow 
liberty. By a Novel (78. 1) Justinian abolished all distinc- 
tion between lihertini and ingemii, retaining^ however^ the 
jus fatronatus. The lihertus owed bis patronus reverence 
(Dig. xxsvii. 15 ) 5 and also in many cases had to discharge 
certain services (Dig. xsxvii. 14) for him; but the chief fea- 
ture of the jus patronatus was the right of the patron to 
succeed to the inheritance of his lihertus ; for if the lihertus 
died childless^ the patron succeeded to his whole inheritance^ 
supposing he left no testament; and if he left one^ still the 
patron took a third part of the property. (Bk. iii. Tit. 7. 3.) 

Tit. VI. QUI, QUIBUS EX GAUSIS, MANTJMIT- 
TERE NON BOSSUNT. 

Non tamen cuicumque volenti It is not, however, every master 
nianumittere lieet. Nam is quis who wishes that may manumit, for a 
in fraudem creditorum manumittit, manumission in fraud of creditors is 
nihil agit ; quia lex JElia Sentia void, the lex JElia Sentia restrain- 
impedit libertatem. mg; the power of enfranchisement. 

Gai. i. 37. 

A person^ as the third section informs ns, manumitted his 
slaves in fraud of creditors, who knew that by doing' so he 
made himself unable or less able to pay his debts ; and in such 
a case, as the Roman law held that liberty once given could 
not be revoked, the le^c Mlia Sentia provided that the act of 
manumission was entirely void {mhil agit) : the freedom was 
considered never to have been given. The slave wmuld indeed 
be treated as free until the creditors attacked the manumission 
as fraudulent ; but directly they did so successfully, he was 
exactly in the position in which he would have been if never 
enfranchised. If, however, though the master was insolvent 
at the time of manumission, his debts were paid before the 
manumission was attacked, the creditors could no longer im- 
pugn the manumission, and the slave was considered to have 
been free from the date of the manumission. Probably there 
was a time limited, beyond which creditors were not allowed 
to attack the manumission. We learn from the Digest that 
if the manumission were made in fraud of ^(dfiscus, it must 
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be impugned witliin ten years ; and it is not probable that 
the private creditor would bave bad a longer time allowed 
bim. (Dig. sd. 9. 11.) 

1. Licet autem domino qui sol- 1. Amaster,whoisinsolvent,may, 

vendo non est, in testamento ser- however, by his tee lament, institute a 
vum suum cum libertate heredem slave to be his heir, at the same time 
instituere, ut liber fiat heresque ei giving him his liberty, so that the 
solus et necessarius; si modo ei slave becoming free may be his only 
nemo alius ex eo testamento heres and necessary heir, provided that 
extiterit, aut quia nemo heres scrip- there is no other heir under the same 
tus sit, aut quia is qui scriptus est, testament,which may happen, either 
qualibet ex causa heres non extite- because no other person was insti- 
rit. Idque eadem lege ^lia Sentia tuted heir, or because the person in- 
provisum est, et recte ; valde enim stituted, from some reason or other, 
prospiciendum erat, ut egentes ho- does not become heir. This was wisely 
mines quibus alius heres extiturus established by the lex Mlia Setitia ; 
non esset, vel servum sunm neces- for it was very necessary to provide, 
sarium heredem haberent, qui satis- that men, in insolvent circumstances, 
facturus esset creditoribus ; aut hoc who could get no other heir, should 
eo non faciente,ereditores res here- have a slave as necessary heir, in 
ditarias servi nomine vendant, ne order that he might satisfy their cre- 
injuria defunctus adficiatur. ditors ; or that if he failed to do so, 

the creditors might sell the goods of 
the inheritance in the name of the 
slave, so as to prevent the deceased 
suffering disgrace. 

Gai. ii. 154. 

The heirs under a Eoman testament accepted all the liabi- 
lities of the deceased. When, therefore^ the debts exceeded 
the value of the inheritance, the heir named in the testament 
would probably refuse the inheritance ; and if no one would 
accept the heirship, the creditors stepped in and had the estate 
sold for their benefit. As this was thought a great stigma on 
the memory of the deceased, a slave was frequently enfran- 
chised by the testator and named heir ; and as the slave could 
not refuse to take the oflSce upon him (being thence called 
he?'es necessarius) y the sale of the effects, if necessary, was 
made in his name, and not in that of his master. Of course 
this could only take place when the slave was the only heir. 
If there were any other heir^ the slave would not be heir by 
necessity, and hence, in the text, the expression solus et 
necessarius heres is used. 

2. Idemque juris est, et si sine 2. The law is the same also when 
libertate servusheresiastitutns est. a slave is instituted heir, although 
Quod nostra constitutio non solum his freedom be not expressly given 
in domino qui solvendo non est, sed him ; for our constitution, in a true 
gen eraliter constituit nova humani- spirit of humanity, decides not only 
tatis ratione, ut ex ipsa scriptura with regard to an insolvent master, 
institutionis etiam libertas ei com- bnt, generally, that the mere insti- 
pefcere videatur ; cum non est veri- tution of a slave implies the grant of 
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simile, enm quern lieredem sibi 
elegit, si praitermiserit libertatis 
datioBem, servum I'emanere volu- 
isse, et neminem sibi lieredem fore. 


3. In frandem antem creditornm 
mannmittere ridetur, qui vel j am eo 
tempore quo manmnittit, solvendo 
non est, rel datis libertatibus desi- 
turus est solvendo esse. Prsevalu- 
isse tamen videtur, nisi animum 
quoque fraudandi manumissor ba- 
buerit, non impediri libertatem, 
quamvis bona ejus ereditoribus non 
sufficiant. Ssepe enim de facultati- 
bus suis amplius qiiam in his est, 
sperant homines. Itaque tunc in- 
telligimus impediri libertatem, cum 
utroque mode fraudantur credi- 
tores, id est, et consilio manumit- 
tentis et ipsa re, eo quod ejus bona 
non sunt suffeetura ereditoribus. 

D. xl. 9, 10 


liberty. For it is highly improbable, 
that atestator, although he has omit- 
ted an express gift of freedom, should 
have wished that the person he has 
selected as heir should remain a 
slave, and that he himself should 
have no heir. 

3- A person manumits in fraud of 
creditors, who is insolvent, at the 
time that he manumits, or becomes 
so by the manumission itself. It is, 
however, the prevailing opinion, that 
unless the manumittor intended to 
commit a fraud, the gift of liberty is 
not invalidated, although his goods 
are insufficient for the payment of 
his creditors ,* for men often hope 
their circumstances are better than 
they really are. The gift of liberty is 
then invalidated only W' hen creditors 
are defrauded, both by the intention 
of the manumittor, and in reality ; 
that is to say, by the insufficiency 
of the effects to meet their claims. 

; xlii. 8. 15. 


Fraitdis inteiyretatio semper in jure civili non ex eventu 
duntaxaty sed ex consilio quoque desideratur (D. 1. 17. 79). 
Gains informs ns (i. 47) that peregrini were prevented from 
enfranchising slaves in fraud of creditors^ though, the other 
provisions of the lex JEUa Sentia did not affect them. 

4. Eadem lege iElia Sentia do- 4. By the lex JSUa Sentia, again, 
mino minori viginti annis non a master, under the age of twenty 
aliter mannmittere permittitur, years, cannot manumit, except by the 
quam si vindicta, apud consilium vindicta, and upon some legitimate 
justa causa manumissionis probata, ground approved of by the council, 
fuerint manumissi. 

Gai. i. 38. 

This consilium was held on certain days at Rome, and in 
the provinces sat during a session^ on the last day of which 
cases such as those referred to in the text were decided on, 
(Gai. i. 20.) 

5. Justse autem manumissionis 5. Legitimate grounds for manu- 
causae h£e snnt : veluti si quis pa- mission are such as these : that the 
trem aut matrem, filium filiamve, person to be manumitted is father or 
aut fratrem sororemve naturales, motherto the manumittor, his son or 
aut psedagogum, nutricem, educa- daughter, his brother or sister, hia 
torem, aut alumnum alumnamve preceptor,his nurse, his foster-father,, 
aut collactaneum manumittat, aut his foster-child,or his foster-brother; 
servum procurat oris habendi gratia, that the person is a slave whom he 
aut ancillam matrimonii causa: wishes to make his procurator, or fe- 
dum tamen intra sex menses uxor maleslave whom he intends to marry, 



LIB. I. TIT. VI. 


97 


ducatur, nisi jnsta causa impediat ; provided tlie marriage be perfoimed 
et qui maminiittitur procuratoris witMn six montlis, unless prevented 
babendi gratia, non minor decern by some good reason ; and provided 
et septem annis mannmittitnr. that tbe slave who is to be made a 

procurator, be not manumitted un- 
der the age of seventeen years. 

Gai. i. 19. 39 ; D. xl. 2. 11-13. 

The most common case of a person emancipating his father 
and mother, and other near relations, would be when a slave 
was made heir. Theophilns (paraphr. on this paragraph) gives 
us an instance of a person enfranchising his brother, the case 
of a man having a child by a slave and then a son by a legal 
marriage. The former would be the slave of the latter. 

If the marriage was in any way impossible, the minor would 
not be allowed to enfranchise his female slave; and it was 
requisite that it should he he himself who intended to marry 
her. 

A procurator below the age of seventeen could not represent 
his principal in any action (D. iii. 1. 1. 3), and it is this pro- 
bably that makes Justinian here require that the slave should 
be seventeen years of age in order to be emancipated by a 
minor. 

6. Semel autem causa probata, 6. The approval of a ground of 

sive vera sit sive falsa, non retrac- manumission once given, whether 
tatur. the reasons on which it is based be 

true or false, cannot be retracted. 

7. Cum ergo certus modus ma- _ 7. Certain limits being thus as- 
numittendi minoribus viginti annis signed by the lex J^lia Se7iii a , to the 
dominis per legem iEliara Sentiam power of persons under the age of 
constitutus erat, eveniehat ut qui twenty,to manumit slaves, the result 
quatuordecim annos setatis exple- was that anyone, who had completed 
verat, licet testamentum facere et his fourteenth year, might make a 
ineosibiheredeminstituere,legata- testament, institute an heir, and 
que relinquere posset, tamen si ad- give legacies, and yet that no person, 
hue minor esset viginti annis, liber- under twenty, could give liberty to 
tatem servo dare non posset. Quod a slave. Tins seemed intolerable : 
non erat ferendum, si is cui totorum that a man, permitted to dispose of 
honoriim in testamento dispositio all his effects by testament, could 
data erat, uni servo dare libertatem not enfranchise one single slave, 
non permittebatur. Quare non Why should we not, then, give him 
similiter ei, quemadmodum alias the power of disposing, by testament, 
res, ita et servos suos in ultima vo- of his slaves, as of all his other pro- 
luntate disponere quemadmodum perty, exactly as he pleases, and of 
voluerit, permittimus, ut et liberta- giving them their liberty ? But as li- 
tem eis possit prsestare? Sed cum bertyisofmestimableTalue,andour 
libertas inaestimabilis est, et pro- ancient laws, therefore, prohibited 
pter hoc ante VX setatis annum any person under twenty years of 
antiquitas libertatem servo dare age, to give it to a slave, we adopt a 
prohibebat, ideo nos mediam quo- middle course, and only permit a 
dammodo viam eligentes, non aliter person, under twenty years of age, to 

H 
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minori yiginti annis libertatem in confer freedom on bis slaTes by tes- 
testamento dare servo suo eoncedi- tament, if be bas completed bis se- 
mus nisi septimum et decimum an- venteenth and entered on bis eigh- 
nnm impleverit, et octavnm deci- teenth year. For since ancient cus- 
mum annum tetigerit. Cum enim tom permitted persons at eighteen 
antiquitas bujusmodi setati et pro years of age to plead for others, wby 
aliis postulare concessit, cur non should not their judgment be con- 
etiam sui judieii stabilitas ita eos sidered sound enough to enable them 
adjuvare credatur, ut ad libertates to give liberty to their own slaves? 
dan das servis suis possint perve- 


Tbe j^lia Sentia required the manumission to be given 
by the form of vindicta^ Tiiis was beld to exclude tlie minor 
from giving it by testament. Manumission was something 
more than the disposal of a piece of property; it was the 
creation of a citizen^ and thus might consistently be denied to 
minors whose power of disposing of property was unfettered. 
Justinian, nine years after the Institutes were published, 
abolished the distinction he establishes in the text by a Hovel 
(119. 2), containing the words sancimus ut licentia ;pateat 
minoribua in ipso ienupOTOp in gito eis de reliqua eoviiui sub- 
stantia dlsponere permittitur^ etiam s&i^vos stcos in ultimis 
voluntatibus manumittere. 

Tit. VII. DB LEaE FUSIA OAHINIA SUBLATA. 

LegeFusia Caninia certus modus The lex Fusia Caninia imposed a 
eousti tutus eratin servis testamento limit on manumission by testament ; 
manumittendis. Quam, quasi liber- but we have thought right to abolish 
tates impedientem et quodammodo this law as invidiously placing obsta- 
invidam, tollendam esse censui- cles in the way of liberty. It seemed 
mus ; cum satis fuerat inhumanum, very unreasonable, to allow persons, 
vivos quidem licentiam habere in their lifetime, to manumit all their 
totain suam familiam libertate slaves, if there is no special reason 
donare, nisi alia causa impediat to prevent them, and to deprive the 
libertatem, morientibus autem hu- dying of the power of doing the 
jusmodi licentiam adimere. same. 

Gai. i. 42—46. 

The lex Fusia Caninia was made in the year a.d. 8, four 
years after the lex JElia Sentia, (Subt. Aug, 40.) Its object 
was to prevent the manumission of crowds of slaves enfran- 
chised in order to gratify the vanity of testators, who wished 
their funeral train to be swollen with these witnesses to their 
liberality. It provided that the owner of two slaves might 
enfranchise both ; of from two to ten, half ; of from ten to 
thirty, one-third ; of from thirty to one hundred, one-fourth; 
and of a larger number, one-fifth ; but in no case was the 
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number enfrancliised to exceed one hundred. The slaves to 
be manumitted were required to be designated by name. 
The citizenship was so worthless in the days of Justinian^ 
that it mattered little how many slaves were made free^ but 
in the days of Augustus^ the distinction made between the 
living and the dying master^ which Justinian calls satis inJiu- 
iaammij was far from unreasonable. A master might well be 
trusted not to impoverish himself by reckless manumission 
during his life^ and yet be denied the power of gratifying his 
vanity at the expense of his heir. 

Tit. VIII. DE IIS QtTI SUI VEL ALIENI 
JUEIS SUNT. 

Sequitur de jure personarum alia W e now come to another division 
divisio ; nam qnaedam personae sui relative to the rights of persons ; for 
j uris sunt, qnaedam aheno j uri snb- some persons are independent, some 
jectse. Eursns earum qnse alieno are subject to the power of others, 
juri snbjectse sunt, alise in potestate Of those, again, who are subject to 
parentum, alise in potestate domino- others, some are in the power of pa- 
rum sunt. Videamus itaque de iis rents, others in that of masters. Let 
quoe alieno juri subjectse sunt : nam us first treat of those who are subject 
si cognoverimus quse istss personae to others ; for, when we have ascer- 
sunt, simul inteliigemus quae sui tained who these are, we shall at the 
juris sunt. Ac prius dispiciamus same time discover who are inde- 
de iis quae in potescate dominorum pendent. And first let us consider 
sunt. those who are in the power of 

masters. 

Gai. i. 48. 51. 

Justinian now passes to the division of persons as membei's 
of a family. The head of a Roman family exercised supreme 
authority over his wife^ his children^ his children's children^ 
and his slaves. {See Introd. sec. 40.) He was their owner 
as well as their master. He alone was sui juris j and all the 
other members of the family were aMeni juris^ jfor they be- 
longed to him. The whole group, that is, the head and those 
in liis power were the familia. The head was the paterfamu 
lias, a term not expressive of paternity (D. 1. 16. 196. 2), but 
merely signifying a person who was not under the power of 
another, and who, consequently, might have others under his 
power. An unmarried woman whose father was dead, was 
said to be a maierfamilias^ a term which, in this sense, is only 
the feminine form of paterfamilias. She was sui juris, and 
might have slaves, though of course she could have no power 
over persons free-hom. For if she married, her children were 
in her husband^s power, not in hers. (See Introd. sec. 40.) 

The word familia was used in so many difPerent senses, that 

H 2 
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it may be as well to collect tbem bere^ before entering on the 
subject of family relations. Familia is used to mean, — 1. 
all persons of the blood of the same ancestor; 2. The head 
of the family and all those in his power whether slaves or free ; 
3. All connected by agnation (see Introd. sec. 45) ; 4. The 
slaves of one man; 5. The property of a paterfamilias y of 
whatever sort. The word is fully explained in a fragment of 
Ulpian. (D. 1. 16. 195.) 

Gains, from whom much of this section is borrowed, says,— 
Bdirsiis eariim personariuri qum alieno juri siitjedcB simt, ahce 
‘ill jwt estate, alice in maim, alice in mancipio sunt (i. 49). 
The persons in mamc were those wives who passed through 
the particular forms of marriage which placed a wife in the 
position of a dan.ghter to her own husband: that is, the 
religious ceremony of confarreatio, the fictitious sale coeniptio, 
and usus, or cohabitation unbroken by an absence of three 
nights in the year. (See Introd. sec. 46.) Persons in man- 
cipio were those sold by the head of their family, or by them- 
selves with the form of mandpjatio, (See Introd. sec. 42.) 
They were said to be servontm loco (not servi) with reference 
to the purchaser. Such sales were merely fictitious, except 
in the early days of Eome. The subjection in manio had 
ceased before the time of Justinian, and he did away with 
the last traces of that in mancipio. (See Tit. 12.) 

1. In potestate itaque dominorum 1. Slaves are in the power of mas- 

simt servi. Quse qnidem potestas ters, a power derived from the law of 
juris gentium est : nam apud omnes nations : for among all nations it may 
perasque gentes animadvertere be remarked that masters have the 
possumus, dominis in serros vitse power of life and death over their 
necisque potestatem fuisse ; et slaves, and that everything acquired 
quodcumque per servum adquiri- by the slave is acquired for the 
tur, id domino adquiritur. master. 

Gai. i. 62. 

The power of the master over his slaves was spoken of as 
the dominica potestas. The origin of this |) 0 wer has been 
already ascribed to the^^{s gentvmn. (Tit. 3. 2.) 

2. Sed hoc tempore nullis homi- 2. But at the present day none of 
nibus qui sub imperio nostro sunt, our subjects may use unrestrained 
licet sine causa legibus cognita in violence towards their slaves, except 
servos suos supra modum ssevire; for a reason recognized bylaws For, 
nam ex cqnstitutione divi Pii An- by a constitution of the Emperor An- 
tonini, qui sine causa servum snum toninus, he who without any reason 
Occident, non minus puniri jubetur, kills his own slave, is to be ptinisbed 
quam qui alienupa servum occi- equally with one who has killed the 
derit. Sed et major asperitas do- slave of another. The excessive se- 
minorum ejusdem principis consti- verity of masters is also restrained 
tutiqne coeroetur; nam consultns by another constitution of the same 
a quibusdam preesidibus provin- emperor. For, when consulted by 
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eiaram de iis servis qni ad £edem eertain governors ofprovinees on the 
sacram vel ad statnas principuni subject of slaves who % for refucre 
confugiunt, prsecepit, ut si intole- either to temples or the statues of 
rabiiis videatur ssevitia dominorum, the emperors, he decided that if the 
cogantur servos suos bonis conditio- severity of masters should appear 
nibus vendere, et pretium dominis excessive, they might be compelled 
daretur ; et recte. Expedit enim to make sale of their slaves upon 
reipubhcse, ne sua re quis male equitable terms, so that the masters 
utatur. Cuj us rescript! ad ^lium might receive the value, and this was 
Marcianum emissi verba sunt hsec : a very wise decision, as it concerns 
‘ Dominorum quidem potestatem the public good, that no one should 
in servos suos illibatam esse opor- misuse his own property. The follow- 
tet, nec cuiquam hominum jus ing are the terms of this rescript of 
suum detrahi ; _sed dominorum Antoninus, which was sent to JElius 
interest, ne auxilium contra ssevi- Marcianns. ' The power of masters 
tiam vel famem vel intoierabilem overtheirslavesought tobepreserv- 
injuriam denegetur iis qui juste ed unimpaired, nor ought any man 
deprecantur. Ideoque cognosce de to be deprived of his just right. Butit 
querehs eorum qui ex familia J ulii is for the interest of all masters them- 
Sabiniad statuam confugerunt; et selves, that relief prayed on good 
si vel durius habitos quam sequum grounds against cruelty, the denial of 
est, vel infarai injuria affectos cog- sustenance, or any other intolerable 
noveris, venhi jube, ita nt inpotes- injury, should not be refused. Ex- 
tatem. domini non revertantur. amine therefore, into the complaints 
Qui si mese constitutioni fraudem of the slaves who have fled from the 
fecerit, sciet me admissum severius house of Juhus Sabinus, and taken 
executurum.’ re fuge at the statue of the emperor ; 

and, if you And that they have been 
too harshly treated, or wantonly dis- 
graced, order them to be sold, so that 
they may not fail again under the 
power of their master ; and if Sabinus 
attempt to evade my constitution, I 
would have liim know, that I shall 
severely punish Ms disobedience.’ 

Gai. i. 53 ; D. i. 6. 2. 

The lex Oornelia^ passed by Sylla, b.c. 82, made killing a 
slave punishable as homicide, with death or exile. (D. ix. 2. 
23. 9.) The lex Petronia (D. xlviii. 8. 11. 2), passed in the 
time of one of the early emperors, forbade masters to expose 
their slaves to contests with wild beasts. Hadrian required 
the sanction of a magistrate in all cases before death was in- 
flicted. (Spaet. in Sadr. ca.p. 18 • D. i. 6. 2.) Constantine 
only permitted moderate corporal chastisement to be inflicted, 
and Justinian in the Code retains his enactment. (0. ix. 14.) 

Justinian does not notice the corresponding changes which 
the clemency of latter times worked in the control of the 
master over the slave’s property j according to the usage of 
these times this property, called jpecnlmm, belonged, in fact, 
though not in law, to the slave, and he often purchased his 
liberty with it. (Tacit. Ann. xiv. 42 ; D. xv. i. 53.) 
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Tit. IX. DE PATEIA POTESTATB. 

In potestate nostra stmt liberi Our children, begotten in lairfol 
nostri, quos ex Justis nuptiis pro- marriage, are in our power, 
ereaverimus. 

Gai. i. 55. 

The f atria potestas differed originally little^ if at all, from 
the dominica potestas* If the sense of ownership was not so 
complete in the former, it was prohahly limited more by 
natural feeling than by law. The father could sell, expose, 
or put to death his children. Time, however, ameliorated 
the position of the child, and all that was left was a power to 
inflict moderate chastisement (Cod. viii. 47. 31 ), and to sell at 
the time of birth in cases of extreme necessity. (Cod. iv. 48. 
1.) Constantine condemned the father who killed his child 
to the punishment of a parricide. (C. ix. 17. 1.) The sale 
of a child was in general fictitious, and only formed the mode 
by which the child was released from the father^s power. 

Like that of the slave, the chiWs property was only a^pe- 
culiumf belonging strictly to the father. But under the 
early emperors an exception to this was made, and the son 
had complete ownership in property acquired in war [cas- 
f reuse peculiimi) ; Constantine made a further exception of 
property acquired in employments about the court {quasi^ 
castrense peculium)* (See Bk. ii. 9, aud Introd. sec. 41.) 

The meaning of jusice uiiptKB will appear in the next title. 

Neither age nor marriage, nor anything except emancipa- 
tion, terminated the power of a father over his son. If a 
daughter married in manu, she passed from her father^ s 
power into that of her husband. 

1. Nuptife autem aive matrimo- 1. Marriage, or matrimony, ia a 
nium estviri et mulieriseonjunctio, binding together of a man and wo- 
individuam vit^ consuetudinem man to live in an indivisible union, 
continens. 

I). xxiii. 2. 1. 

NupAw is properly the ceremonies attending the formation 
of the legal tie, and matrmmvmm is the tie itself ; but the 
jurists use the two terms quite indifferently, as for instance, 
Modestinus says, '' nuptice sunt conpinctio maria et feminceJ 
(D. xxiii. 2. 1.) 

The indimdua vitm consnetudo implied a community of 
rank and position, and of sacred and human law, divini et 
liumanl juris communiccttio (D. xxiii. 2. 1), but not neces- 
sarily of property. Marriage gave neither party any right 
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over tlie property of tlie otlier^ except when the wife passed in 
manum, and then all that she had belonged to the husband. 

2. J us autem potestatis quod in 2. The power which we have over 
liberos habemus, proprium est ci- our children is peculiar to the eiti- 
vium Eomanorum ; nulli enim alii zens of B.ome ; for no other people 
sunt homines, qui talem in liberos have a power over their children, 
habeant potestatem, qualem nos such as we have over ours, 
habemus. 

Gtai. i. 55. 

Gains mentions the Galatse as being reported to have had 
a similar institution. 

3. Q,ui igitur ex te et uxore tna 3. The child born to you and jour 

nascitur, in tua potestate est. Item wife, is in your power. And so is the 
qui ex filio tno et uxore ejus nas- child born to your son of his wife, 
citur, id est, nepos tuns et neptis, that is, your grandson or grand- 
«eque in tua sunt potestate, et pro- daughter; so are your great-grand- 
nepos et proneptis, et deinceps ce- children, and all your other descend- 
teri. Qui tamen ex filia tua nas- ants. But a child born of your 
citur, in tua potestate non est, aed daughter is not in your power, but 
in patris ejus. in the power of its own father. 

If a woman^ although she was not in the power of her 
husband;, had children, they were not in her power; and 
hence, as she could have no descendants in her power, it was 
said, mulier familim mm et caput et finis est, i. e. her family 
ended with herself. (D. 1. 16. 195. 5.) 

Tit, X. DE NTJPTIIS. 

J* ustas autem nuptias inter se ci- Homan citizens arebound together 
ves Eomani eontrahunt, qui secun- in lawful matrimony, w^hen they are 
dum pr^cepta legum coeunt, mas- united according to law, the males, 
culi quidem puberes, feminse autem having attained the age of puberty, 
viripotentes, sive patresfamilias and the females a marriageable age, 
sint sive filiifamilias : dum tamen, whether they are fathers or sons of a 
si hliifamilias sint, eonsensum ha- family ; but, if the latter, they must 
beant parentium quorum in potes- first obtain the consent of their pa- 
tate sunt. Xam hoc fieri debere et rents, in whose power they are, Tor 
civilis et naturalis ratio suadet, in both natural reason and the law re- 
tan turn ut jussum parentis prsece- quire this consent; so much so, in- 
dere debeat. Undequaesitumestan deed, that it ought to precede the 
furiosi filia nubere aut furiosi filius marriage. Hence the question has 
uxorem dncere possit? Cumque arisen, whether the daughter of a 
super filio variabatur, nostra pro- madman could be married, or his son 
cessit decisio, qua permissum est, marry? And as opinions were di- 
ad exemplum bliss furiosi, filium vided as to the son, we decided that 
quoque posse et sine patris inter- as the daughter of a madman might, 
ventu matrimonium sibi copulare, so may the son of a madman marry 
secundum datum ex nostra consti- without the intervention of the fa- 
tutione modum, then, according to the mode esta- 

blished by our constitution. 

C. V. 4. 25. 
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Ill tie earliest times of Eoman lawtiere were tiree modes 
of forming tie tie of marriage ; first, confarreatio , a religions 
ceremony, in wiici none fiut tiose to wiom tie 
was open conld take part; secondly, a fictitious sale, 

in wiici tie wife was sold to tie iusband ; and lastly, usiis^ 
L e, coiaiitation witi tie intention of forming a marriage. 
Al l tiree modes iad the same effect on tie position of tie 
wife. Sie always passed in onanum mri. (See Introd. sec. 46.; 
Tiis incident of marriage was attacied to tie marriage by 
mere coiabitation and lapse of time, on tie analogy of tie 
ownersiip wiici was acquired in a tiing by uninterrupted pos- 
session. It was, iowever, open to tie wife to ^ break tie use, 
to prevent, tiat is, ier insband gaining complete power over 
ier by lapse of time : tie law of tie Twelve Tables declared 
tiat, if tie wife absented ierself from ier iusband for tiree 
nigits in tie year, tie usiis siould be interrupted and sie 
siould remain in ier own fcuniliCOp and not pass into tiat of 
ier iusband. Tiis was considered so muci more advantageous 
to tie wife tiat, even in tie latter days of tie republic, almost 
all marriages were formed witiout tie wife passing into tie 
mamis of ier iusband. In tie time of Justinian sie never 
did so, and tie wiole distinction of tie effect of different 
modes of marriage had been long obsolete. ^ 

At no time did these different modes of being married form 
part of tie real tie of marriage; they only decided, when tie 
tie of marriage was formed, wiat siould be tie position of tie 
wife. Neither were tie religious ceremonies nor tie nuptial- 
rites anything more than accessories of tiat which created tie 
binding relation between tie parties. Tie tie itself was a civil 
contract, depending upon and formed by tie mutual consent 
of tie iusband and wife. Whenever two persons, capable of 
entering into tie contract, mutually consented to do so, and 
evidenced their consent by any mode recognised by law, tie 
legal tie was formed, tie nnptics were complete. Every- 
thing else was only subsidiary. Tie consent might either be 
made manifest by being solemnly expressed (Cod. v. 17, 11), 
or by some act, such as tie wife being led to tie iiisband^s 
house and the husband receiving her, wiici sufficed to make 
known tie intention of tie parties. 

In order tiat tie contract might bebinding,it was necessary 
tiat tie parties siould be capable of forming it. Eirst, they 
must have tie connuhiwn’y i. e. so long, as there was any dis- 
tinction of citmensiip, both were required to be citizens, or to 
have iad tiis particular part of citizenship given them (see 
Introd. sec. 39). Secondly, they must not stand within tie 
proliibited degrees of relationship; wiat these were is discussed 
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in tlie following paragraplis of this Title. Thirdly^ they must 
have attained the age of puberty, i. e. fourteen for men, and 
twelve for women (see Tit. 22) ; and, lastly, if under the power 
of any one, they must have obtained that personas consent. 
The husband was obliged, even though in liis grandfather^s 
power, to obtain his father^s consent ; otherwise the grand- 
father could have eventually increased the number of the 
father^ s family without consulting him (D. i. 7. 7), which it was 
against the spirit of the law to allow, as no one could have a 
new swus heres forced on him by agnation against his will. 
(See Tit. 11. 7.) 

This same reason had caused the doubt adverted to in the 
text, whether, even if the father were incapable of giving his 
consent, the son could introduce new members into his father^ s 
family. This did not apply to the daughter, who could not 
introduce new members into her father^’s himily. Justinian, 
in the code, prescribed the mode in which marriage might be 
validly made either by the son or daughter of a ‘madman. The 
son or daughter of the madman was to submit the proposed 
marriage to be approved, and the gift to the wife, or dowry, 
to be fixed, by the frcefediis iirhis at Constantinople, by the 
^rceses or bishop of the city in the provinces, in the presence 
of the curator of the madman and his principal relations. 
3Iarcus Aurehus had previously provided for the care of chil- 
dren of imbecile persons, dementes, (C. v. 4. 25.) Where the 
rights of the paterfamilias were not in question, as when the 
son was emancipated, it was not necessary to have the father^s 
consent. (D. xxiii. 2. 25.) 

If the persons, whose consent was necessary, did not give 
it, the marriage was absolutely void, and therefore no subse- 
quent consent could ratify it. Thus Justinian says here, that 
the consent^ jiissus (a word denoting the authority of the -pater - 
familias), must precede the marriage. It was not, however, 
necessary that the consent should be expressly given. If the 
paterfavuilias knew of the marriage and did not oppose it, 
his assent was presumed (0. v. 4. 5) ; and if he were absent 
or a captive for three years, his children might form a mar- 
riage, which he could not afterwards disapprove of, (D. xxiii. 
2. 9.10.) 


1. Ergo non omnes nohis nxores 
ducere licet ; nam quanimdam nup- 
tiisabstinendnmest. Inter easenim 
personas quse parentium liberorum- 
ve locum inter se obtinent, contraM 
nuptise non possnnt : veluti inter 
patrem et filiam, vel avum et nep- 
tem, vel matrem et fihum, vel aviam 


1. We may not marry every wo- 
man without distinction ; for with 
some, marriage is forbidden. Mar- 
riage cannot be contracted between 
persons standing to each other in 
the relation of ascendant and de- 
scendant, as between a father and 
daughter, a grandfather and his 
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et nepotem, et usq^ue ad infinitum ; granddaughter, a mother and her 
et si tales persona; inter se coierint, son, a grandmother and her grand- 
nefarias atque incestasnuptiascon- son; and so on, adinjimtum. 
traxisse dieuntur. Et hsec adeo ita if such persons unite together, they 
sunt, ut quamvis per adoptionem only contract a criming and inces- 
parentium liberorumve loco sibi tuous marriage ; so much so, that as- 
esse coeperint, non possint inter se cendants and descendants, who are 
matrimonio jungi, in tantnm ut only so by adoption, cannot inter- 
etiam dissoluta adoptione idem ju- marry ; and even after the adoption 
ris xnaneat. Itaque earn quse tibiper is dissolv ed, the prohibition remains, 
adoptionem filia vel neptis esse Yon cannot, therefore, marry a wo- 
cceperit, non poteris nxorem ducere man who has been either your 
quamvis earn emancipaveris. daughter or granddaughter by adop- 

tion, although you may have eman- 
cipated her. 

Gai. i. 58, 59. 

When two persons were related by being agnati to each 
other^ they were exactly in the same relative positioHj, so far 
as regarded the power of marrying^ as if they had been re- 
lated in the same degree by blood. If the tie of agnatio was 
dissolved by emancipation^ the tie of bloody if any^ would of 
course remain, and be a bar to marriage, but if there were no 
tie of blood, that is, if one of the parties had entered the family 
by adoption, then, if the emancipated person had, while the 
agnatio subsisted, occupied the position of ascendant or de- 
scendant to the other person, marriage was forbidden, but if 
of a collateral, it was allowed, 

2. Inter eas qnoque personas quse 2. There are also restrictions, 
ex transverso gradu cognationis though not so extensive, on mar- 
junguntur, est quseclam similis ob- riage between collateral rejations. A 
servatio, sed non tanta. Sane enim brother and sister are forbidden to 
inter fratrem sororeraque nuptise marry, whether they arc the chil- 
prohibitee sunt, sive ab eodem p)atre dren of the same father and mother, 
eademque matre nati fuerint, sive or of one of the two only. And, if a 
ex alterutro eoriim ; sed si qua per woman becomes your sister by ad op - 
adoptionem soror tibi esse coeperit, tion, so long as the adoption subsists, 
quamdiu quidem. constat adoptio, you certainly^ cannot marry ; but, if 
sane inter te et earn nuptise consis- the adoption is destroyed by eniaii- 
tere non possunt; cum vero per cipation.youmay marry her; as you 
emancipalionem adoptio sit disso- may also, it you yourselt are enian- 
luta, poteris earn uxorem ducere. cipated. Hence it is certain, tJiat 
*8ed et si tii emancipafcus fueris, ni- if a man would adopt his son-m-law, 
hilestimpediraento nuptiis. Etideo he ought first to emancip?ite his 
constat, si quis generum adoptare daughter; and if he would adopt 
velit, debere eum ante filiam eman- his daughter* in-lpr, he ought pre- 
eipare; et si quis relit nnrumadop- viously to emancipate his son. 
tare, debere eum ante filium eman- 
cipare. 

Gtai. i. 60, 61 ; D. xxiii. 2. 17. 1, 

To adopt a son-in-law would be to make him brother hy 
agnation of his own wife. The bar did not invalidate the 
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preTioTis marriage, but operated to restrain the adoption, 
until the daughter had been emancipated. 

3. Fratris vero Yel sororis filiam 3. A man may not marry the 

uxorem ducere non licet. Sed nec daughter of a "brother, or a sister, 
neptem fratris vel sororis quis ux- northe granddaughter, although she 
orem ducere potest, quamvis quarto is in the fourth degree. For, when 
gradu sint ; cujus enim filiam we may not marry the daughter of 
uxorem ducere non licet, neque any person, neither may we marry 
ejus neptem permittitur. Ejus vero the granddaughter. But there does 
mulieris quam pater tuus adop- not appear to be any impediment to 
tarit, filiam non videris impediri marrying the daughter of a woman 
uxorem ducere, quia neque natu- whom your father has adopted j for 
rali neque civili jure tibi conjun- sbe is no relation to you, either by 
gitur. natural or civil law. 

Gai. i. 62 ; D. xxiii. 2. 12. 4. 

In the direct line every degree represents a generation. 
The son is in the first degree with respect to his father ; the 
grandson in the second vrith respect to his grandfather. In 
the collateral line the generations are taken first up to and 
then down from, the common ancestors. For instance, first- 
cousins are in the fourth degree. From either cousin to his 
father is one degree, from the father to the grandfather is 
another, from the grandfather to the father of the other cousin 
is a third, and from that father to that cousin is a fourth. 

The marriage of an uncle with a niece had been legalised 
in favour of Claudius and Agrippina (Suet, in Gland, 26) ; 
but prohibited by Constantine. (Cod. Theod. i.) 

The children never followed the family of the mother, and 
therefore, though she was adopted, remained as they were 
before. But of course a daughter could not have married an 
adopted son^s son. 

4. Duorum autem fratrum vel 4. The cbildren of two brothers, 

sororum liberi, vel fratris et so- or two sisters, or of a brother and 
roris, jungi possunt. sister, may marry together. 

D. xxiii. 2. 3. 

The marriage of first-cousins, forbidden by preceding em- 
perors, had again been legalised by Arcadius and Honorius. 
(C. V. 4. 19.) 

5, So, too, a man may not marry 
his paternal aunt, even though she 
be so only by adoption ; nor his ma- 
ternal aunt ; because they are re- 
garded in the light of ascendants. 
For the same reason, no person may 
marry his great-aunt, either paternal 
or maternal. 

Gai. i. 62 ; D. xxui. 2. 17. 2. 


5. Item amitam, licet adoptivam, 
ducere uxorem non licet ; item uec 
materteram, quia parentium loco 
habentur. Qua ratione verum est, 
magnam quoque amitam et mater- 
teram naagnam prohiberi uxorem 
ducere. 
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It was of course only possible to be in tbe same family 
witb an adopted annt on tbe fatber^’s side. A niotber^s sister 
by adoption would be in tbe family of tbe mother^ whereas 
the nepbew would be in tbe family of tbe father and therefore 
ado])tivam is added to amitam only^ not to materteram. 
Every person in tbe first degree from a common ancestor^ 
was considered^ so far as regarded marriage^ in tbe position 
of that ancestor. Thus an aunt^ being in tbe first degree 
from tbe grandfather^ tbe common ancestor, was looked upon 
as standing in tbe place of that grandfather {parentis loco 
hahetiir), and could not therefore marry her nepbew. A cousin 
would be in tbe second degree from tbe common ancestor, 
and therefore proximity would not be a bar to tbe union. 

6. Adfinitatis quoque venera- 6. There are, too, other marriages 
tione quarumdam nuptiis absti- from which we must abstain, from 
nendum est, ut ecce : privignam regard to the ties created by mar- 
aut nurum nxorem ducere non riage ; for example, a man may not 
licet, quia utrseque filise loco sunt, marry his wife’s daughter, or his 
Quod ita scilicet accipi debet, si son’s wife, for they are both in the 
fiiit nurus aut privigna tua : nam place of daughters to him ; and this 
si adhuc nurus tua est, id est, si must be understood to mean those 
adhuc nupta est fiiio tuo, alia who have been our step-daughters 
ratione usorem earn ducere non or daughters-in-law : for if a woman 
possis, quia eadem duobus nupta is still your daughter-in-law, that is, 
esse non potest. Item si adhuc if she is still married to your son, 
privigna tua est, id est, si mater you cannot marry her for another 
ejus tibi nupta est, ideo earn ux- reason, as she cannot be tbe wife of 
orem ducere non poteris, quia duas two persons at once. And if your 
uxores eodem tempore habere non step-daughter is still your step- 
beet. daughter, that is, if her mother is 

still married to you, you cannot 
marry her, because a person cannot 
have two wives at the same time. 

Gtai. i. 63. 


Affinitcosis tbe tie created by marriage between each person 
of the married pair and tbe kindred of tbe other. 


7. Socriim quoque et novercam 
prohibitum estuxorem ducere, quia 
niatris loco sunt. Quod et ipsum 
dissoluta demum adfinitate pro- 
cedit : alioquin, si adhuo noverca 
est, id est, si adliuc patri tuo nupta 
est, communi jure impeditur tibi 
nubere, quia eadem duobus nupta 
esse non potest. Item si adhuc 
socrus est, id est, si adhuc filia ejus 
tibi nupta est, ideo impediuntur 
nuptial, quia duas uxores habere 
non possis. 


7. Again, a man is forbidden to 
marry his wife’s mother, and his 
father’s wife, because they hold tbe 
place of mothers to him ; a prohibi- 
tion which can only operate when the 
affinity is dissolved ; for if your step- 
mother is still your step-mother, that 
is, if she is still married to your 
father, she would be prohibited from 
marrying you by the common rule of 
law, which forbids a woman to have 
two husbands at the same time. So 
if your wife’s mother is stiU your 
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wife’s mother, tliat is, if her daughter 
is still married to you, you cannot 
marry her, because you cannot hare 
two wires at the same time. 

Gai. i. 63. 

The Institutes do not notice the marriage of a brother and 
sister-in-law. It was permitted up to the time of Constantine, 
who forbade it. (Cod. Theod. i. 2.) The prohibition was re- 
newed by Yalentinian, Theodosius, and Arcadius. (0. y. 5. 5.) 

8. Mariti tamen filius ex alia 8. The son of a husband by a 

usore, et uxoris filia ex alio marito, former wife, and the daughter of a 
Tel contra, mat rimonium re cte con- wife by a former husband, or the 
trahunt, licet habeant fratrem so- daughter of a husband by a former 
roremve ex matrimonio postea con- wife, and the son of a wife by a 
tracto natos. former husband, may lawfully con- 

tract marriage, even though they 
have a brother or sister born of the 
second marriage- 

9. Si nxor tua post divortium ex 9. The daughter of a divorced wife 

alio filiamprocreaverit,hsec nonest by a second husband is not your 
quidem privigna tua, sed Julianus step-daughter; and yet Julian says 
hujusmodi nuptiis abstineri debere we ought to abstain from such a 
ait: nam necsponsam liiii nurum marriage. Per the betrothed wife of 
esse, nec patris sponsam novercam a son is not your daughter-in-law ; 
esse, rectius tamen et jure facturos nor your betrothed wife your son’s 
eos qui hujusmodi nuptiis abstinue- stepmother ; and yet it is more de- 
rint. cent and more in accordance with 

law to abstain from such marriages. 

D. xxiii. 2. 12. 1, and foU. 

The sponsalia constituted in no way a binding tie. They 
were, as far as law went, mutual promises to contract a tie. 
Sponsalia sunt sponsio et repmmissio nuptiarum futurarmn, 
(D. xxiii. 1. 1.) All that was necessary was, that the par- 
ties, and tbeir respectiye patresfamlllas, should consent, and 
that the betrothed should have attained the age of seven 
years. Either party wishing to renounce the engagement, 
which by law was always permissible, could do so by an- 
nouncing the wish in these words — conditione tua non utor. 
Hence it could only he custom founded on a respect for loni 
mores that prevented a father marrying his son^^s betrothed, 
or a son his father^s. 

10. niud certum est, serviles 10. It is certain that the relation- 

quoque cognationes impedimento ship of slaves is an impediment to 
nuptiis esse, si forte pater et filia marriage, even if the father and 
aut frater et soror manumissi fue- daughter,or brother and sister,as the 
rint. case may be, have been enfranchised. 

D. xxiii. 2. 14. 2. 
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Tlie union of slaves^ contuhernmm, was not recognised in 
law as a marriage, but still the law did not permit natural 
ties to be violated in tbe case of slaves any more tban in 
tlie case of tbe issue of concubinage, or tbat of illicit com- 
merce. (0. V. 4. 4.) Of course a manumission must bave 
taken place, or there could be no question of mipticEj but 
if slaves were freed, then, although competent to contract a 
maiTiage, they were bound by the ties of blood, and could 
not marry any one connected with them by close natural re- 
lationship. 

11. Sunt et alise personae quas 11. There are other persons, also, 

propter diversas rationes niiptias between whona marriage is prohibit- 
coiitrahere prohibentur, quas in ed for different reasons, which we 
libris Digestorum seu Pandec- bave permitted to be enumerated in 
tarum ex veteri jure coUectamm thebooksoftheDigestsor Pandects, 
enumerari permisimus. collected from the old law. 

B. xxiii. 2. 44, pr. and 1. 

The reasons alluded to are not, like the preceding, founded 
on nearness of relationship or other tie, but on public or poli- 
tical grounds. The ^atres and ^lehs could not intermarry 
till the le^ Oamileia. For the freeborn and freedmen till 
the lex Julia sudi Pajpia Poppcea. (D. xxiii. 2. 23.) These 
laws prohibited the marriage of senators with Uberti^ but 
allowed that of other freeborn, forbidding at the same time all 
freeborn to marry actresses or women of openly bad character. 
(D. xxiii. 2. 41.) Constantine extended the prohibition to 
marrying women of the lowest class, Immiles abjectcBve per •• 
sonee. (0. v. 27. 1.) This was repealed by Justinian. (Nov. 
117. 6.) The guardian could not marry his ward before she 
was twenty-six years of age, unless betrothed or given to him 
by her father. (D. xxiii, 2. 66.) The governor of a province 
could not, while he held his office, marry a native of that 
province (D. xxiii. 2. 38. 57.), lest he should abuse his autho- 
rity. The ravisher could not marry the woman he violated. 
(0. ix, 13. 2.) Nor the adulterer his accomplice. (Nov, 134.) 
Nor a Jew a Christian. (C. L 9. 6.) 

12. Si adversus ea quae diximus, 12. If persons unite themselves in 
aliqui coierint, nec vir, nee uxor, contravention of tlie rules thus laid 
nec niiptige, nec mairimonium, nec down there is no husband or wife, 
dos intelligitur. Itaque ii qui ex no nuptials, no marriage, nor mar- 
eo coitu naseuntur, in potestate riage portion, and the children born 
patris non sunt, sed tales sunt in such a connection are not in the 
(quantum ad patriam potestatem power of the father. For, with regard 
pertinet) qualos sunt ii quos mater to the power of a father, they are in 
vulgo concepit : nam nec hi patrem the position of children conceived in 
habere intelliguntur, cum his etiam prostitution, who are looked upon as 
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pater incertns est. Unde sclent having no father, because it is un- 
spurii appellari, vel a grseea voce certain who he is; and are therefore 
quasi crTTopddrjp concepti ; vel quasi called sj> 2 irii, either from a Greek 
sine patre filii. Sequitur ergo, ut word cr7ropdS?7z/, meaning "at hazard,’ 
dissoluto tali coitu nec dotis ex- or as being, nne j>utpe. without a 
action! locus sit. Qui autem pro- father. On the dissolution of such a 
hibitas nuptias contrahunt, et alias connection there can be no claim 
poenas patiuntur, qum sacris con- made for the demand of a maniage 
stitutionibiis continentur. portion. Persons who contract pro- 

hibited maiTiages are liable also to 
further penalties set forth in our im- 
perial constitutions. 

Gai. i. 64 ; D. i. 5. 23 ; D. xxiii. 2. 52. 

Under the head of sfuprum the Eomans included every 
union of the sexes forbidden by morality. Different punish- 
ments awaited the guilty according to the degree of crime 
implied in the union. (Cod. v. 5. 4.) But the law recog- 
nized and regulated in concubinage {conciih hiatus) a perma- 
nent cohabitation, though without the sanction of marriage, 
between parties to whose marriage there was no legal obstacle. 
In every case where such an obstacle existed, unless the ob- 
stacle was one merely founded on pnblic policy, such as that 
of being governor of a province, who was not permitted to 
marry a native of that province, the law inflicted a punish- 
ment on parties cohabiting in defiance of law. The chief in- 
cident of the Eoman concubinatiiSy which was so far restricted 
that a man could not have two concubines at once, or a wife 
and a concubine, was, that the children could be legitima- 
tized, and so placed on a footing with the offspring of a legal 
marriage. Between the formation of such an union, and the 
contracting a legal marriage, there seems to have been no 
difference except what rested in the intention of the parties. 
If two persons lived together, it was the intention with which 
they did so which decided whether the union was concubi- 
nage or marriage. Gonmibinam ex sola animi destinafione 
(jestiman oporiet, (D. xxv. 7. 4.) If there was no affectio 
maritalis, no intention to treat the woman as a wife, she was 
not a wife. Of course, practically, the question of consent 
was seldom, if ever, left doubtful. Generally speaking, an 
instrument fixing the amount settled respectively by the hus- 
band and wife, was drawn up, and the consent was publicly 
given in the presence of friends. And as concubinage was a 
dishonourable state, the presumption in favour of marriage, 
wheu the woman was of honest parentage, and of good cha- 
racter, was very strong. To the union of concubinage none 
of the incidents of marriage attd;ched. No dowry could be 
asked for, no settlement was made by the man : the children 
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were not in tlie power of tlie father. But the connection 
was separated from that of a temporary intercourse by no 
naan being allowed to have two concubines^ or a wife and a 
concubine at the same time, and by the power which was 
given to legitimate the children, and place them in the 
position of the offspring of a legal marriage. (See next pa- 
ragraph.) 

In a legal marriage, without conventio in mcLniim, the mar- 
riage portion of the wife {dos) belonged to the husband during 
the continuance of the marriage. In early times his power 
over the dos was unrestricted, but afterwards successive limi- 
tations of this power were introduced. (See Bk. ii. Tit. 7. 3. 
Tit. 8. introd. paragr.) The settlement on the wife by the 
husband {tilonatio propter mi^iias) belonged, during the mar- 
riage, to the* wife, but was managed by the husband. ^ (See 
Bk. ii. Tit. 7. 8.) When the marriage was dissolved, which it 
might be by death, loss of liberty, captivity, or divorce (D. 
xxiv. 2. 1), the dos was returned to the wife or her father. 
Divorce was always permitted if either party ceased to wish 
to preserve the tie of marriage, which was only looked on as 
a contract resting on mutual consent. But, unless both parties 
consented to a divorce, heavy penalties were attached to its 
being insisted on by one alone, unless any of the grounds for 
divorce established by law, such as adultery or criminal con- 
duct (Cod. V. 17. 8.), could be shown to exist. After the 
divorce either party might marry again. 


13. Aliquando autem evenit ut 
liberi qui, statim iit nati sunt, in 
potestate parentum non fiant, pos- 
tea autem redigantur in potestatem 
parentum. Qualis est is qui, dum 
naturalis fnerat, postea curiee datus 
potestati patris subjicitur : nec non 
is qui a muliere libera procreatus, 
cujus matrimonium minime legi- 
bus interdictum fnerat, sed ad 
quam pater consuetudinem habu- 
erat, postea ex nostra constitutione 
dotalibus instrumentis compositis 
in potestate patris efficitur. Quod 
si alii liberi ex eodera matrimonio 
fuerint procreati, similiter nostra 
constitutio prsebuit. 


Gai. i. 65 ; 


13. It sometimes happens, that 
children who at their birth were not 
in the power of their father, are 
brought under it afterwards. Such 
is the case of a natural son, who is 
given to the ciuna, and then becomes 
subjectto bis father’s power. Again, 
a child born of a free woman, with 
whom marriage was not prohibited 
by any law, but with whom the father 
only cohabited, will likewise become 
subject to the power of his father if 
at any time afterwards instruments 
of dowry are drawn up according to 
the provisions of our constitution. 
And this constitution confers the 
same benefits on any children who 
may be subsequently born of the 
same marriage. 

C, V. 27. 10, 


By legitimation the offspring of conenbinage were placed 
in the position of lihefi legitimij and this was effected in three 
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ways : 1, By oblation to tbe mrla; 2. By tbe subsequent 
marriage of the parents ; and 3. By a rescript of tbe emperor, 
a mode introduced by J ustinian in tbe 74t]i No vel. The mrm 
was the class from which, in provincial towns, the magistrates 
were eligible. To be a member was a distinction, but an 
onerous one, from the expenses and burdens attached to the 
position. In order to prevent the order decaying through 
unwillingness to incur the expenses attending it, Theodosius 
and Valentinian permitted citizens, whether themselves mem- 
bers of the curia or not, to present their children born in 
concubinage to, and make them members of, the order (Ood. 
V. 27. 3), by which they became le.^timate, and the heirs of 
their father. This mode of legitimation which could, of 
course, only be adopted when the parents were rich, did not, 
however, make the children complete members of the father^s 
family. They became his legitimate children, but gained no 
new relationship or right of succession to any other member 
of his family. (C. v. 27. 9.) 

Constantine first established that natural children should 
be made legitimate by the subsequent marriage of their 
parents. The law required that at the moment of conception 
the parents should have been capable of a legal mamage ; 
that an instrument settling the dowry {instruMentum clotale), 
or, at least, attesting the marriage {iustruynenfum niqjfude) , 
should be drawn up, and that the children should ratify the 
legitimation, for no one was made legitimate against his will. 
(Nov. 89. 11.) 

If the mother were dead or had disappeared, and the mar- 
riage was thus impossible, the emperor would by a rescript 
allow the natural children (if there was no legitimate one) to 
be placed in the position they would have held if the mar- 
riage had taken place, as he would also if a father by his 
testament expressed his wish to that effect. 

Tit. XI. DE ADOPTIONIBUS. 

Non solum antem nafcurales li- Not only are our natural children, 

beri, secundum ea quaj diximus, as we have said, in our power, hut 
in potestate nostra sunt, verum those also whom we adopt, 
etiam ii quos adoptamus. 

Gai. i. 97. 

Before the time of Justinian, the effect of adoption (see 
Introd. sec. 42) was to place the person adopted exactly in 
the position he would have held had he been born a son of 
the person adopting him. All the property of the adoptive 

I 
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son belonged to his adoptive father. Tlie adoptive son was 
heir to liis adoptive father^ if intestate^ bore Lis name (re- 
taining^ however, the name of his own gens with the change 
of ns into amiSy as Octavins, Octavianus), and shared the 
sacred rites of the family he entered. 

XafuTules llherl is here opposed to ado]:divi, not, as in the 
last Title, to legitimi. 

1. Adoptio autem duobus modis 1. Adoption takes place in two 
fit, aut principali reseripto, ant ira- ways, either by imperial rescript, or 
perio magistratas. Imperatoris by the authority of the magistrate, 
auctoritate adoptare quis potest The imperial rescript gives power 
eos easve qui qumve sui juris sunt: to adopt persons of either sex who 
qnsd species adoptionis dicitur ad- are siti juris ; and this species of 
rogatio. Imperio magistratusadop- adoption is called arrogation. By 
tare licet eos easve qui quaeve in the authority of the magistrates we 
potestate parentium sunt, sive adopt persons in the power of an 
primum gradum liberorum obtine- ascendant, whether in the first de- 
ant qualis filius, filia, sive inferi- gree, as sons and daughters, or in an 
orem, qualis est nepos neptis, pro- inferior degree, as grandchildren or 
nepos proneptis. great-grandchildren. 

Gai. X. tiS, 99. 

A public character was always attached in ancient Eoman 
law to so important an alteration in families as adoption. 
(See Introd. sec. 42.) The sanction of the curice 'was probably 
necessary to its validity, when the family of a member of the 
cnrice was affected. If the person adopted was sivijuris^ his 
entry into a new family [arrogatlo) was jealously watched, as 
the loonfificcs would never allow it where there was any like- 
lihood of the sacred rites of the family he quitted becoming 
extinct by his departure from it. The form of gaining the 
consent of the ciiTi(B was even continued when the ciiTlm were 
only represented by thirty lictors, until the rescript of the 
emperor was substituted as a means of effecting arrogations. 

What were the forms of arrogation, when neither the per- 
son arrogated nor the person arrogating belonged to the body 
of the airioSj we have no certain knowledge; but we may- 
guess arrogation was effected by a fictitious suit, in which 
the person arrogated was claimed as the child of the arro- 
gator, and let judgment go by default. 

If the person adopted were under the power of another, 
the person under whose power he was had to release him from 
that powei’, which he did by selling him {7nancvpatio) three 
several times, which destroyed his own f atria potestas (see 
Introd. sec. 42), and then giving him up to the adopting 
parent by a fictitious process of law, called in jure cessio/ 
in which he was claimed and acknowledged as the child of 
the person who adopted him, and pronounced to be so by the 
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magistrate before tbe proceeding was Held (jraperio 

rnagistratii.^). The word adoptio was common to both pro- 
cesses^ both to arrogaiioy said bj Gains to be derived from 
Togo, because the person arrogated was asked before the 
ciadm whether he consented (Gai. i. 99) , and to adoptlo in 
its more limited sense of the adoption of a person not sv! 
j u rls. F or the ceremonies previously required for the adoption 
of a person Justinian substituted the simple pro- 

ceeding of executings in presence of a magistrate, the deed 
declaring the fact of the adoption — the parties to the adop- 
tion, that is, the person giving, the person given, and the 
person receiving, being personally present to give their con- 
sent. But it was sufficient if the consent of the party adopted 
were expressed by his not declaring his dissent — non contra-^ 
dicente, (0. viii. 48. 11. Tit. 12. 10.) 

2. Sed hodie, ex nostra constitu- 2. But now, by our constitution, 
tione, cum filiusfamilias a patre 'v\'hen a fillurfamilias is given in 
naturali extranese persona in adop- adoption by bis natural father to a 
tionem datur, jura potestatis patris stranger, the power of the natural 
naturalis mininae dissolvuntur, nec father is not dissolved ; no right 
quicquam ad patrem adoptivum passes to the adoptive father, nor is 
transit, nec in potestate ejus est, the adopted son in his power, al- 
licet ab intestate j ura successionis though we allow such son the right of 
ei a nobis tributa sint. Si vero succession to his adoptive father dy- 
pater naturalis non extraneo, sed ing intestate. But if a natural father 
avo filii sui matemo, vel si ipse should give his son in adoption, not 
pater naturalis fuerit emancipatus, to a stranger, but to the son’s nia- 
etiam avo paterno vel proavo si- ternal grandfather ; or, supposing 
mili modo paterno vel materno the natural father has been emanci- 
fiiium suum dederit in adop tionem ; pated, if he gives the son in adoption 
in hoc casu, quia concurrent in to the son’s paternal grandfather, or 
unam personam et naturalia et to the son’s paternal or maternal 
adoptionis jura, manet stabile jus great-grandfather, in this case, as 
patris adoptivi, et naturali vinculo the rights of nature and adoption 
copulatum, et legitimo adoptionis concur in the same person, the power 
nodo constrietum, ut et in familia of the adoptive father, knit by natu- 
et in potestate hujnsmodi patris ralties and strengthened by the legal 
adoptivi sit. bond of adoption, is preserved imdi- 

minished, so that the adopted son is 
not only in the family, but in the 
power, of his adoptive father. 

C. viii. 48. 10. 

The change made by Justinian in the law of adoption (0. 
viii. 48, 1 0) completely altered its character. It used some- 
times to happen under the old law, that a son lost the succes- 
sion to his own father by being adopted, and to his adoptive 
father by a subsequent emancipation. Justinian wished to 
remedy this effectually. He therefore provided that the 
son given in adoption to a stranger, that is, any one not an 

I 2 
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ascendaiit, should be in the same position to liis own father 
as before, bnt gain by adoption the succession to his adoptiye 
father, if the adoptive father died intestate. The adoptive 
father was not, however, bound, like the natural father (Bk. 
ii. Tit. 18), to leave him a share of his property, if he made a 
mil. In this kind of adoption, which commentators have 
termed the adoptio minus plena ^ the adoptive son still re- 
mained in the family of his natural father; and the only 
change which adoption caused, was, that he acquired a right 
of succession to his adoptive father, if intestate. 

■\Mien the person to whom the adoptive son was given, was 
one of his own ascendants, then the old law was permitted to 
regulate the effects of the adoption, and the adoption in this 
case was what the commentators term adoptio plena. The 
adoptive son entered the family of the ascendant, who became 
his adoptive father. A grandson was not naturally in the same 
family vrith his maternal grandfather, and could only enter the 
family of his maternal grandfather by being adopted. If he 
had been born after his father had been emancipated, he would 
not be in the same family with his maternal grandfather, who 
might therefore wish to adopt him. It was even possible that 
he might be adopted by his own father; for if born before his 
fether was emancipated, his grandfather might have emanci- 
pated his father without emancipating him, and then might 
afterwards have given him in adoption to his father. 

Cum autem impubes per prin- 3. When any one under the age of 
cipale rescriptum adrogatur, causa puberty, is arrogated by the imperial 
cognita adrogatio permittitur, et rescript, the arrogation is only al- 
exquiritur causa adrogationis an lowed when inquiry has been made 
honesta sit expediatque pupillo, et into the circumstances of the case, 
cum quibusdam conditionibus ad- It is asked, what is the motire lead- 
rogatio fit : id est, ut caveat adro- ing to the arrogation, and whether 
gator personae publicse, hoc est the arrogation is honourable and ex- 
tabulario, si intra pubertatem pu- pedient for the pupil. Andthearro- 
pillus decesserit, restituturum se gation is always made under certain 
bona illis qui, si adoptio facta non conditions ; the arrogator is obliged 
esset, ad successionem ejus venturi to give security before a public per- 
essent. Item non alias emanci- son, that is, before a notary, that if 
pare eum potest adrogator, nisi thepupil should diewithin the age of 
causa cognitadignusemancipatione puberty, he will restore all the pro- 
fueric, et tunc sua bona ei reddat. perty to those who would have suc- 
Sed etsi decedeus pater eum^ ex- ceeded him if no adoption had been 
heredaverit, vel vivus sine justa made. Kor, again, can the arrogator 
causa eum emancipaverit, jubetur emancipate the person arrogated, 
quartam partem ei bonorum suo- unless, on examination into the case, 
rum relinquere, videlicet prater it appears that the latter is worthy of 
bona qua ad patrem adoptivum emancipation; ani even then, the 
transtulit et quorum commodum ei arrogator must restore the property 
postea adquisivit. belonging to the person he emanci- 
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pates. Also, even if tlie arrogator, 
on liis death-bed, has disinherited 
his arrogated son, or, during his life, 
has emancipated him without just 
cause, he is obliged to leave him the 
fourth part of all his goods, besides 
what the son brought to him at the 
time of arrogation, or acquired for 
him afterwards. 

Gai. i. 102 ; D- i. 7. IS ; D. xxxviii. 5. 13. 

Is eitlier women nor children under the age of puberty could 
be arrogated. Arrogation was first permitted in the case of 
the latter by Antoninus Pius (Ulp. Beg, viii. 5. D. i. 7. 21)^ 
but only after strict inquiry had been made into the circum- 
stances of the case. Besides the general inquiry which took 
place in every case of adoption^ as to the ages of the parties^, 
and the possible injustice to other members of the family, 
which the introduction of a new member might give rise to, 
in this case inquiry was made whether the character and cii’- 
cumstances of the proposed arrogator were such as to make it 
probable that the arrogation would be beneficial to the person 
arrogated. Further, certain regulations were made, designed 
to protect the property of the imjpuhes, which were briefly as 
follows: — 1. If the arrogated son died before puberty, the 
arrogator had to restore the property of the son to that son^s 
natural heirs. 2. If the arrogated son were emancipated or 
disinherited without good reason before puberty, the arrogator 
had to restore to the son all the son^s property, and give him 
a fourth of his (the arrogator^ s) own property, called the 
qtiarfa D, Pii, or quarta Antonina, as having been first re- 
quired by that emperor. 3. If the son were emancipated or 
disinherited before puberty for a good reason, the son received 
his own property from the arrogator, but nothing more. 4. 
Lastly, if the arrogated son, on attaining puberty, wished to 
rescind the arrogation, he was at liberty to do so, if he could 
show it was prejudicial to him. 

There is some little doubt when arrogation was first made 
•par rescrijjtum jprmci])is. However, Ulpian {Beg, viii. 5) 
expresses himself too plainly to admit of a doubt that in his 
time arrogation was made par jgopulwni (i. e. by the curies 
represented by lictors), and not by imperial licence. He 
further adds, that arrogation was only made at Rome {Beg, 
viii. 4), and, of course, when the system of permitting it by 
imperial rescript was adopted, place could have nothing to do 
with arrogation. 

The tabularii here spoken of were public notaries, who kept 
pubKc registers {tabulm), on which formal acts were recorded. 
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4. Minorem natn tnajorem non 4. A younger person cannot adopt 

posseacloptareplaeet. Adoptioenim an older ; for adoption imitates na- 
naturam imitatur, et pro monstro ture ; and it seems unnatural, that a 
est ut major sit filius qiiam pater, son should be older than his fatlmr. 
Debet itaque is qui sibi filium per Any one,therefore,who wishes either 
adoptionem vel adrogationem facit, to adopt or arrogate a son, should be 
plena pubertate, id est, decern et the elder by the terrn of complete 
oclo annis prtecedere. puberty, that is, by eighteen years. 

D. i. 7. 15. 3 ; D. i. 7. 16 j D. i. 7. 40. 1. 

As long as the required number of years intervened^ there 
was no further positive rule as to age ; but it being in the 
discretion of the emperor to allow adoption or not^ there was 
irenerallv a disposition to refuse it unless the person who 
wished to adopt was of such an age as to make it improbable 
he should have children of his own. (D. i. 7. 15.) 

The legal age of puberty in males was fourteen; but eighteen 
was the age at which the*’ body was considered to be fully de- 
veloped in all jylena ]jube}^tas. 

5. Licet autem et in locum ne- 5. A person may adopt another as 

potis Tel pronepotis, vel in locum grandson, or granddaughter, great- 
neptis Tel proneptis, Tel dein ceps grandson or great-granddaughter, 
adoptare, quamvis fiiium quis non or any other descendant, although 
haheat. he has no son. 

As adoption follows nature, it would have seemed, without 
express enactment, that none but married persons could have 
adopted grandsons, and that a person, to have had a grandson, 
must have had a son. With respect to the degrees of marriage, 
it sometimes made an important difference whether a person 
was adopted as a son or grandson. The natural (i. e. non- 
adoptive) granddaughter, for instance, of the person adopting 
would be cousin or niece of the person adopted, according as 
he was adopted as a grandson or son, and might marry him 
in the one case, and not in the other. 

6. Et tarn flium alienum quis 6. A man may adopt the son of 

in locum nepotis adoptare potest, another as his grandson, and the 
quam nepotem in locum filii. grandson of another as his son. 

7- Sed si quis nepotis loco adop- 7. If a man adopts a grandson to 
tet, Tel quasi ex eo fiiio quern habet he the son of a son already adopted, 
jam adoptatum, Tel quasi ex illo or of a natural son in his povTer, the 
quem naturalem in sua potestate consent of his son ought first to be 
habet, in eo casu et filius consen- obtained, that he may not haxe a 
tire debet, ne ei in Tito suus heres given him a gainst his will, 

adgnascatur. Sed ex ccntrario, si But, on the contrary, if a grandfather 
avus ex fiiio nepotem det in* ad- gives his grandson by a son in adop- 
optionem, non est necesse fiiium tion, the consent of the son is not 
consentire. necessary. 

D. i. 7. 6. 10, 11 ; D- xxiii. 1. 16. 1. 



LIB. I. TIT. XI. 


110 


A crrandsoB could be adopted eitlier generally, wlien lie 
was supposed to be the issue ot a deceased son, and so was 
.sift Juris at the death of the grandfather; or, specially as 
the son of a particular son, in which case he came under that 
son^s power when the grandfather died. The grandfather 
could at his pleasure diminish, but could not add to the 
number of his song’s family ; because otherwise the son would 
have had a suns lieres (see Introd. sec. 77) forced on him 
against his will, to take a share of his property. 

8. In plurmiis autem causis ad- 8. He who is either adopted or 

simiiatur is qui adoptatus rel arrogated is assimilated, in many 
adrogatus est, ei qui ex legitimo points, to a son born in lawful matri- 
roatrimonio natus est. Et ideo si mony; and therefore, if any one 
quis per Imperatorem, sive apud adopts another by imperial rescript, 
prsetorem vel apud prmsidem pro- or, if the person is not a stranger, 
vinciae non extraneum adoptaverit, before the praetor, or the prases of 
potest euindem alii in adoptionem a province, he can afterwards give 
dare. in adoption, to another the person 

whom he has adopted. 

Gai. i. 105. 

The text says that the adoptive son is assimilated to the 
natural uu phiriniis cciiL><ls, and not altogether ; because, 
among other ditierences, if the adoptive son left his adoptive 
family, he ceased to have any relationship whatever to its 
members ; but the natural son was always eognatiis to bis 
own blood relations, although, by emancipation or adoption, 
he might cease to be agnafus to them. 

Of course, under Justinian^s legislation, the adoptive father, 
if a stranger, had no patrla ^wtestas at all, and therefore 
could not exercise such a power as that of giving his adoptive 
son in adoption to another person. 

When once the tie of adoption was dissolved, all the rela- 
tions created by it were entirely at an end, except that marriage 
was forbidden between the person adopting and the person 
adopted. (See Tit. 10. 1.) In omni fere jure, finlta patris 
adoptim potestcde, nullum ex pridino retinetur vestigium, 
(D. i. 7. 13.) But the tie could never again be renewed be- 
tween the same persons. (D. i. 7. 37. 1.) 

9. Sed et illud utriusque adop- 9. It is a rule common to botk 

tionis commune est, quod et ii qui kinds of adoption, that persons, al- 
crenerare non possunt, quales sunt though incapable of procreating, as, 
spadones, adoptare possunt; cas- for instance, impotent persons, may, 
trati autem non possunt. but those wiio are castrated, cannot, 

adopt. 

Gai. i. 103. 
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Tlie distinction was drawn because it was considered as 
never perfectly certain tbat tbe former {spadones) vrould not 
at some time or otter bave cbildren of their own. 

10. Feminas qnoqae adoptare 10. "Women, also, cannot adopt : 
non possnnt, quia nec naturales li- for they LaTe not even their own 
beros in sua potestate liabent. Sed children in their power ; but, by the 
ex indulgentia principis ad sola- indulgence of the emperor, and as a 
tiiim liberorum amissorum adop- comfort for the loss of their own 
tare possunt. children, they are allowed to adopt. 

Gai. i. 104; C. viii. 48. 5. 


Women could not adopts because the meaning of adoption 
was that the person adopted passed into the patria potestas 
of the person adopting. The adoption mentioned in the text 
(which was permitted by a constitution of Diocletian and 
Waximian^ 0. viii. 48. 5)^ only placed the adopted children in 
the same relation to the woman as her own children would 
have held. She gained nothing like patria potestas over 
them. 

11. Illud proprium est adoptiouis 11. Adoption by the rescript of the 

illius quae per sacrum oraculum fit, emperor has this peculiarity. If a 
quod is qui liberos in potestate person, having children under his 
habet, si se adrogaudum dederit, power, should give himself in arro- 
non solum ipse potestati adroga- gation, not only does he submit him- 
toris subjicitur, sed etiam liberi self to the power of the arrogator, 
ejus in ejusdem fiunt potestate, but his children are also in the arro- 
tamquam nepotes. Sic enim et gator’s power, being -considered his 
divus Augustus non ante Tiberium grandchildren. It was for this reason 
adoptavit, quam is Gennanicum that Augustus did not adopt Tiberius 
adoptavit, ut protinus adoptione until Tiberius had adopted Germani- 
facta incipiat Germanicus August! cus ; so that directly the adoption 
nepos esse. was made, Germanicus became the 

grandson of Augustus. 

Gai. L 107. 

This is said to be an incident of arrogation only^ because 
when a person not sui juris was adopted^ his children were not 
in his power, and so he could not transfer them to the power 
of his adoptive father; into which they only came after the death 
of the person in whose power their own natural father was. 

All the property of the person arrogated became the pro- 
perty of the arrogator. (See Bk. iii. Tit. 10.) The adoptive 
son, as he was previously in the power of his natural father, 
had no property to pass. 

12. Apud Catonem bene scrip- 12. Cato, as* we learn from the 
turn refert antiquifcaa, servos, si a ancients, has with good reason writ- 
domino adoptati sinfc, ex hoc ipso ten, that slaves, when adopted by 
posse liberari. Unde et nos eruuiti their masters, are thereby made free, 
in nostra cons tituti one, etiam eum In accordance with which opinion , 
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serrum quem dominns aetis inter- we have decided by one of our con- 
venientibus dlium suum nomina- stitutions, that a slave to whom his 
verit, liberum esse constituimus, master by a solemn deed ^ives the 
licet hoc ad jus fiiii accipiendum title of son is thereby made free 
non sufBeiat. although he does not acquire there- 

by the rights of a son. 

C. viL 6. 10. 

It is doubtful whether slaves could be adopted^ so as to 
become members of the family of the person adopting them. 
Aulus Grellius [Nod. Attic, v. 9) says that the majority of the 
ancient jurists^ including Sabinus^ held they could. Theo- 
philus says Cato was of the contrary opinion. They certainly 
became freedmen^ and never ingenui by adoption ; even a 
freedman never became ingemms by adoption ; [D, i. 7. 26)^ 
and he could only be adopted by his patron (D. i. 7. 15), and 
on a good ground, such as the patron having no children. 
(C. viii. 48.) 


Tit. XII. QUIBUS MODIS JUS POTESTATIS 
SOLVITUR. 


Yideamus nunc quibus modis ii 
qui alieno juri sunt subject!, eo 
jure liberantur. Et quidem servi 
quemadmodum potestate liberan- 
tur, ex iis intelligere possumus quse 
de servis manuraittendis superius 
exposuimus. Hi vero qui in potes- 
tate parentis sunt, mortuo eo sui 
juris hunt; sed hoc distinction em 
recipit. Xam mortuo patre, sane 
omnimodo fiiii filiseve sui juris 
ef5.ciuntur ; mortuo vero avo, non 
omnimodo nepotes neptesque sui 
juris fiunt, sea ita si post mortem 
avi in potestatem patris sui reca- 
suri non sunt. Itaque, si moriente 
avo pater eorum vivit et in potes- 
tate patris sui est, tunc post obitum 
avi in potestate patris sui fiunt. Si 
vero is quo tempore avus moritur, 
aut etiam mortuus est aut exiit de 
potestate patris, tunc ii, quia in 
potestatem ejus cadere non pos- 
sunt, sui juris fiunt. 


Let us now inquire into the dif- 
ferent ways in which persons in the 
power of others are freed from it. 
How slaves are freed from the power 
of their masters may be learnt from 
what we have already said with re- 
gard to manumission. Those who 
are in the power of a parent become 
independent at his death; a rule, 
however, which admits of a distinc- 
tion. For when a father dies, his 
sons and daughters become un- 
doubtedly independent; but when a 
grandfather dies, his grandchildren 
do not necessarily become indepen- 
dent, but only if on the grand father’s 
death they do not fall under the 
power of their father. Therefore, if 
their father is alive at the death of 
their grandfather, and was in his 
power, then, on the grandfather’s 
death, they become subject to the 
power of their father. But, if at the 
time of the grandfather’s death their 
father is either dead, or has already 
passed out of the grandfather’s 
power by emancipation, as they do 
not fall under the power of their 
father, they become independent. 


Gai. 124. 126. 127. 
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Tlie modes in whicli tlie jpatrla potestas was ended were — 
(1) tlie death of the parent : (2) the parent or son suffering 
loss of freedom or of citizenship ; (3) the son attaining certain 
dignities ; (4) emancipation. All these modes are treated of 
in this Title. 

1. Cum autem is qui ob aliquod 1 . If a man, convicted of some 
malefieium in insulam deportatur, crime, is deported to an island, he 
civitatem amittit, sequitur ut, qui loses the rights of a Boman citizen ; 
eo modo ex nnmero civium Eoma- whence it follows, that the children 
norura tollitur, perinde ac eo mor- of a person thus banished cease to 
tuo desinant liberi in potestateejus he tinder his power, exactly as if he 
esse. Pari ratione, et si is qui in were dead. Equally, if a son is de- 
potestate parentis sit, in insulam ported, does he cease to be under the 
deportatus fuerit, desinit in potes- power of his father. But, if by the 
tate parentis esse. Sed si ex indul- favour of the emperor any one is re- 
gentia principal! restituti fuerint, stored, he regains liis former posi- 
per omnia pristinum statum reci- tiou in every respect, 
piunt. 

Gai. i. 128. 

The patria pofestas belonging exclusively to citizens, and 
being necessarily exercised over citizens, when a parent or 
son lost the rights of citizenship, or, as it was termed, under- 
went a media capitis deminutio (see Tit. 16. 2.), the patria 
pofestas was necessarily at an end. (TJlp. Eefj, x. 3.) The 
punishment of deportaflo m insulam consisted in the con- 
demned being confined within certain local bounds, whether 
really those of an island, or of some prescribed space of the 
mainland, and being considered as civilly dead {deportatiis 
pro mortiio hahetnr (D. xxxvii. 4. 10. 8), and looked on as 
peregrhius^ not as a civis. (Ulp. x. 3.) If the condemned 
was recalled, and by the pardon of the emperor all the effects 
of his punishment were done away, he was said to be rest It nt us 
in integrum ; he then resumed all his civil rights, and was 
placed as exactly as possible in the position which he would 
have held, had he never been deportatiis, (Cod. ix. 51. 1.) 
Many texts, instead of reading in this section restituti 
flier bit y per omnia .... recipiuni, read restihiti fuerint 
per omnia, making restitutio per omnia equivalent to resti- 
tiitio in integrmn. The reading adopted in the text sup- 
poses that a resiiiidio in integrum is spoken of in the word 
restituti, 

2. Eelegati autem patres in in- 2. Afather who is merely banished 
suiam,in potestatesua liberos reti- by relegation, still retains his chil- 
nent. Et excontrarioliberirelegati dren in his power j and a child who 
in potestate parentium remanent, is relegated still remains in the 

power of his father. 

D. xlviii. 22. 4. 
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Tlie reletjntns was merely forbidden to leave a certain 
spot, and his civil status was in no wav altered. oSee Ovid, 
Tmf. V. 11.) 

3. Pcente servus effeetus filios 3. TTlien a man becomes a Slave 

in potestate liabere desinit. Servi of punishment ’ he ceases to have 
autem pcBnse elSciuiitur, qui in his sons in liis power. Persons be- 
metallum daainantur, et qui bestiis come ‘slaves of pnnisliment ’ who 
subjiciuntur. are condemned to the mines, or ex- 

posed to wild beasts. 

D. xlviii. 19. 17. 19. 

A slave had no legal power over his children ; in whatever 
way, therefore, a father became a slave, he lost his power over 
his children. When a person was sentenced to w'ork in the 
mines, or to contend with wild beasts in the arena, punish- 
ments only inflicted for very great crimes, he became, by the 
mere operation of his sentence, a slave. But as there was no 
master whose slave he could be considered, it was said that 
he became the slave of the punishment {serciis 2?oence). 

4. Piliusfamilias, si militaverit 4. A son, tliough he becomes a 

vel si senator vel consul fuerit soldier, a senator, or a consul, still 
factus, manet in potestate patris ; remains in the pow'er of bis father, 
militia enim vel consularis digui- from which neither military service 
tas potestate patris filiumnoniibe- nor consular disrnity can tree him. 
rat. Sed ex constitutione nostra, Butbyourconsfcitution the supreme 
summa patrieiatus digmtas, iliico dignity of the patriciate frees the son 
imperialibus codiciliis prsestitis, from the power of his father imme- 
filium a patria potentate liberat. diately on the grant of the imperial 
Quis enimpatiatur, patrem quidem patent. It is obviously absurd that 
posse per emancipationis modum a parent could emancipate his son 
SU03 potestatis nexibus fliium re- from the tie of his power, and that 
laxare, imperatoriam autem celsi- the majesty of the emperor should 
tudinem non valere enm quern sibi not be able to releasefrom the power 
patrem elegit, ab aliena eximere of another, one whom he had chosen 
potestate ? to be a father of the State. 

D. i- 7. 3 ; C. xii. 3. 5. 

Under the old Roman law no child was released from a 
father^s power, by having any dignity or oflice, except that of 
Sbjiamen diaUs, or a vestal virgin. Persons holding either of 
these ofi&ces without undergoing any cnpifis dembmtioy or 
ceasing to be members of their fathePs family, became sul 
juris, Justinian conferred the privilege on those enjoying the 
dignity of the patriciate, and at a later period of his legislation 
enlarged the number of dignities to which this incident was 
attached ; and the child was freed from the power of his father 
by being made a bishop, a consul, quaestor of the palace, prae- 
torian praefect, or master of infantry or cavjJry; and, in 
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general all those whose dignity exempted them from the bur- 
dens of the cvria were freed from the power of their father. 
(Nov. 31 ^ C. X. 31. 66.) When under Justinian^s legislation 
a child was released by attaining a dignity^ he still, as in the 
older law, remained a member of his father’s family, and en- 
joyed all his rights of succession and agnation. (Nov. 81. 2.) 

Constantine changed the meaning jjcdricms, by making 
it a title of the highest honour conferred on persons who en- 
joyed the chief place in the emperor’s esteem. The power of 
making patricil was, in general, used very sparingly by the 
emperors, and hence the title became an object of ambition 
even to foreign princes. 

5- Si ab hostibus eaptua fuerit 5. If a parent is taken prisoner, 
parens, quamris hostium fiat, ta- although he becomes the slave of the 
men pendet jus liberorum propter eneniy,yet his paternal power is only 
jus postliminii ; quia hi qui ab hos- suspended, owing to the jus posill- 
tibiis capti sunt, si reversi fuerint, minii, for captives, when they re- 
omnia pristina jura reeipiunt. Id- turn, are restored to all their former 
circo reversus etiam liberos habe- rights. Thus, on his return, the 
bit inpotestate; quia postliminium father will have his children in his 
fingit eum quia eaptus est, semper power : for the postliminium sup- 
in civitate fuisse. Si vero ibi de- poses that the captive has never been 
eesserit, exinde ex quo eaptus est absent. If, however, a prisoner dies 
pater, films sui juris I'uisse videtiir. in captivity, the son is considered to 
Ipse quoque films neposve si ab have been independent from the 
hostibus eaptus fuerit, similiter time when his father was taken pri- 
dieimus propter jus postliminii, jus soner. So, too, if a son, or grandson, 
quoque potestatis parentis in sus- is taken prisoner, the power of the 
penso esse. Dictum est autem parent, by means of the 
postliminium a limine et post, 'minii, is only in suspense. The term 
tJnde eum qui ab hostibus eaptus postliminium is derived from post 
in fines nostros postea pervenit, and limen. We therefore say of a 
postlimiiiio reversum recte dici- person taken by the enemy, and then 
mus ; nam limina sicut in domibus returning into our territory, that he 
finem quemdam faeiunt, sic et eome hfiekhj posilimimum.'Eov, 
imperii finem limen esse veteres justas the threshold forms the boun- 
Toluerunt. Hinc et limes dictus dary of a house, so the ancients have 
est, quasi finis quidam et terminus ; termed the boundary of the empire a 
ab eo postliminium dictum, quia threshold. Whence also, is de- 
eodem limine revertebatur, quo rived, and is used to signify a boun- 
amissus fuerat. Sed et qui eaptus dary and limit. Thence comes the 
victis hostibus recuperatur, postli- postHminium, because the pri- 

minio rediisse existimatur. soner returned to the same limits 

whence he had been lost. The pri- 
soner, also, who is retaken on the 
defeat of the enemy, is considered 
to return by postliminium. 

Gat. L 129 ; D. xlix. 15. 29. 3 ; D. xlk. 15. 26. 

By the jus jpostlimiyiii, property taken in war^ and retaken 
from the enemy^ was restored to the original owners (see Bk. 
ii. Tit. 1. 17) ; and captives^ on their return to their own 
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countn^j were re-establislied in all tlieir former riglits. When 
the captive returned, all the time of his captivity was, in the 
eye of the law, blotted out, and he was exactly in the position 
he would have held if he had not been taken captive. (D. 
xlix. 15. 21. 6.) The manner of his return was quite imma- 
terial. Xlhil interest t[iiQmodo caytlvus reversiis est. (D. 
xlix. 15. 26.) When the father returned, he resumed all his 
rights over his property, and his patria potestas over his chil- 
dren ; when a child returned, he regained his rights of succes- 
sion and agnation, and at the same time he fell again under 
the patria potestas of his father. (D. xlix. 15. 14.) If the 
captive did not return from captivity, the law considered him 
to have died at the moment of his captivity commencing, a 
point important with regard to testaments (see Bk. ii. Tit. 12. 
5) ; and also as making children sid and giving them 
all property acquired by them, from the time of the parentis 
captivity. Gaius says that in his time this point in favour of 
the children was not established (Gai. i. 129) ; but, at any 
rate, it was so when Ulpian wrote. (D. xlix. 15. 18.) 


6. Praeterea emancipatione qno- 
que desinunt liberi in potestate 
parentium esse. Sed emancipatio 
aatea quidem vei per antiquam 
legis observationem procedebat, 
quse per imaginarias venditiones et 
iutercedentes maiiuniissiones cele- 
brabatur, vei ex imperiaii rescripto. 
Is ostra autem provideiitia et hoe in 
melius per constitutionemreforma- 
vit, ut fictione pristiua explosa, 
recta via ad competentes judices 
vei magistratus parentes intrent, et 
sic fiiios suos vei filias, vei nepotes, 
vei neptes ac deinceps sua manu 
demitterent. Et tunc ex edicto 
praetoris in hujus filii vei fiJise vei 
uepotis vei neptis bonis, qui vei 
quae a parente manumissus vei 
maimmissa fuerit, eadem jura prae- 
stantur parenti, quae tribuuntur 
patrono in bonis liberti ; et prae- 
terea, si impubes sit fiiius vei filia 
vei ceteri, ipse parens ex manu- 
missione tutelam ejus nanciscitur. 

Gai. i. 132. 134 ; D. xxxvii. 12- 1 


6. Children, also, cease to be under 
the power of their parents by eman- 
cipation. Eormerly emancipation 
was effected, either by adopting the 
process of the ancient law, consisting 
of imaginary sales, each followed by 
a manumission, or by imperial re- 
script ; but we, in our wisdom, have 
introduced a reform on this point by 
one of our constitutions. The old 
fictitious process is now done away 
with, and parents may now appear 
directly before a proper j udge or ma- 
gistrate, and free from their power 
their children, or grandchildren, or 
other descendants. And then, ac- 
cording to the praetorian edict, the 
parent has the same rights over the 
goods of those whom he emancipates, 
as the patron has over the goods of 
his freedman. And further, if the 
child or children emancipated are 
within theageof puberty, the parent, 
by the emancipation, becomes their 
tutor. 

B. xxvi. 4. 3. 10; C. viii. 49. 5. 6. 


We have no trace of any other form of giving freedom, in 
early times, than that of emancipation. In the law of the 
Twelve Tables we find it laid down, ^ 8i pater filium ter 
venumduit (sells) liber estoJ The father might sell his son. 
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and lie would tlien be in tbe wanciphim of tlie pnrcliaser ; but 
when the purchaser freed him, the son would fall again under 
his father^s power. This might happen over and over again, 
but the Twelve Tables, whether making a new enactment, or 
sanctioning an old custom, declared that after a third sale the 
father^s power was extinguished for ever. This may perhaps 
have been originally intended as a kind of check on the father 
abusing his power of selling his son ; and have been after- 
wards used as a means of giving freedom by a fictitious sale ; 
or it may have been expressly enacted in the Twelve Tables 
to extinguish all doubts whether the custom of freeing from 
a father^s power by three sales was valid. In the form the 
fictitious sale took in the times of historical certainty, the 
father three times sold his son to a fictitious purchaser, w^ho, 
between the first and the second sale, and also between the 
second and the third, manumitted the son, i.e. discharged him 
from his powder as a master which he had acquired by the sale. 
After the third sale, the son w^as in the wanelpium of the 
fictitious purchaser, and if this purchaser had manumitted him, 
he would have been the son^s patron. But as the father gene- 
rally wrished to be tlie patron of his son, the relation giving 
him, among other things, the right of succeeding to the son if 
intestate and childless, the purchaser, instead of manumitting 
him, resold {remmieip)ctvit) him to the father, who then him- 
self manumitted him, and became his patron. In cases where 
the fictitious purchaser manumitted the third time, he was 
considered as a trustee for the father of all the rights of 
patronage. Originally, an express contract was made, cou- 
fmcta fidueiciy to bind the purchaser to remancipate or to 
manumit, reserving the rights of patronage to the father, as 
the case might be ; but in later times the purchaser was con- 
sidered bound by an implied contract, and the praetorian edict, 
as we learn from the text, secured to the father in all cases 
the rights of patronage. 

As the law of the Twelve Tables spoke only of a son, it 
was considered sufiScient, by a strict interpretation of the 
term son,^ that one sale instead of three was sufficient in 
the case of a daughter or grandchild. (G. i. 132.) 

Anastasias introduced a new mode of freeing the child 
from the power of the father. The emperor issued, in cases 
where he thought it proper, a rescript authorising the emanci- 
pation ; and this rescript being registered by a magistrate, 
the process was complete. (C. viii. 49. 5.) 

Justinian, in giving the greatest possible facility to eman- 
cipation, preserved all the effects which the process had had 
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under tlie old svstem of fictitious sales. BdiIi under liis 
sjstem and that of Anasrasius, a child could be emancipated 
ill his absence, which was not possible in the times when the 
old forms of manumission were strictly observed, 

7. Admonendi autem sumus, li- 7. It is also to be obserred, that a 

beram arbitrium esse ei qui filium parent bavins? in his power a son, 
et ex eo nepotem vel neptem in and by that son a grandson or grand- 
potestate babebic, filium quidem daughter, may emancipate his son, 
pocestate dimittere, nepotem vero and retain in his power his grandson 
vel neptem retinere ; et ex diverso or granddaughter; or, conversely, 
filium quidem in potestate retinere, he may emancipate his grandson or 
nepotem vero vel neptem manu- granddaughter, and retain his son 
inittere,vel omnes sui juris effieere- in his power; or, he may make them 
Eadem et de pronepote et pronepte all independent. And it is the same 
dicta esse intelligantur. in the case of a great-grandson, or 

a great-granddaughter. 

8. Sed et si pater filium quern in 8. If a father lias a son in his 

potestate habet, avo vel proavo na- power, and gives him in adoption to 
turali, secundum nosti’as constitu- the son’s natural grandfather or 
tiones super his habitas, in adop- great-grandfather, in conformity 
tionem dederit : id est, si hoc with our constitutions enacted on 
ipsum actis intervenientibus apud this subject, that is, if he declares 
competentemjudieemmanifestave- his intention in a formal act before 
rit prsesente eoqui adoptatur etnon a competent judge, in the presence 
contradicente, nee non eo prsesente and without the dissent of the person 
qui adoptat, solvitur jus potestatis adopted, and also in the presence 
patris natiiralis ; transit autem in of the person who adopts, then the 
hujusmodiparentemadoptivura, in right of paternal power is extin- 
cujus persona et adoptionem esse guished as to the natural father, 
plenissimam antea diximus, and passes from him to the adoptive 

father; with regard to whom, as 
we have before observed, adoption 
preserves all its effects. 

C. viii. 47. 11. 

The adoptive father could not acquire any potestas 

by fictitious sales ; he could only extinguish that of the natural 
father. In order to gain it himself^ he had recourse to another 
fictitious process, called in jure cessio. He claimed the child 
as his before a magistrate^ and the natural father not with- 
standing the claim, the child was given into the p atria potest as 
of the adoptive father. For the change made by Justinian in 
the law of adoption, see Tit. 11. 1. 

9. lUud autem scire oportet, quod 9. It must be observed, that, if 
si nurus tna ex filio tuo conceperit, your daughter-in-lawbecomes preg- 
et fiilium povstea emancipaveris vel nant, and if during her pregnancy 
in adoptionem dederis praegnante you emancipateyoursomor give him 
nuru tua, nihilominus quod ex ea in adoption, the child will be bom in 
nascitur, in potestate tua nascitur ; your power ; but if the child is con- 
qu<Ki si post emaucipationem vel ceived subsequently to the emanci- 
adoptionem conceptus fuerit, patris pation or adoption, he is born in the 
sui emancipati vel avi adoptivi power of his emancipated father, or 
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potestati subjicitur ; et quod neque bis adoptive grandfather. Children, 
naturales liberi neque adoptivi ullo natural or adoptive, have almost no 
pene modo possunt cogere parentes means of compelling their parents to 
de potestate sua eos dimittere. free them from their power. 

Gai. i. 185. 137 ; D. i. 7. 31. 33. 

The rights of a child were always determined by reference 
to the moment of conception, not of birth, when he was born 
lajiisto matriraonio, because he then followed the condition 
of his father. But when he followed the condition of his 
mother, as he did when he was born out oijustum matrimo^ 
niimiy reference was had to the time of his birth (G. i. 89), 
or, in the later law, to the time of his conception, of his birth, 
or to any intermediate time, as might be most favourable to 
him. (See Tit. 4. pr.) 

The exceptional cases alluded to in the words 7 ieqite ullo 
pane ‘modo only occurred where the father attempted to make 
a base use of his power over his children, or abandoned them 
(C. xi. 40. 6; C. vib. 52. 2); or when a person, adopted 
under the age of puberty, on attaining that age, compelled 
his adoptive father to emancipate him. (D. i. 7. 33.). 

Tit. XIII. DE TUTBLIS. 

Transeamus nune ad aliam divi- Let us now proceed to another di- 

sionem personarum; nam ex his vision of persons. Of those who are 
personis quse in potestate non sunt, not in the power of a parent, some 
qtisedam vel in tutela sunt vel in cu- are under a tutor, someunderacura- 
ratione, qusBdamneutro3uretenen- tor, some under neither. Let us 
tur. Videamus ergo de his qui in treat, then, of those persons who are 
tutela vel euratione sunt : itaenim under a tutor or curator; for we 
inteliiijemus ceteras personas quae shall thus ascertain who are they 
neutrojure tenentur. Acpriusdi- who are not subject to either. And 
spiciamus de his quae in tutela first of persons under a tutor, 
sunt. 

Gai. i. 142, 143. 

This is rather a subdivision of persons sui juris than an- 
other division of persons generally. There were some persons 
who were exempt from the patria potestas, and yet required 
constant protection and assistance. When this arose from 
youth, or, in the old law of Eome, from the incapacity sup- 
posed always to attach to females {propter animi levitatem^ 
Gai. 1. 144), the protector was called a tutor ; when it arose 
from mental incapacity, he was called a curator. The two 
offices greatly resembled each other; but there was one leading 
distinction between them. The tutor was said to be given to 
the person ; he not only administered the property of the pupil, 
but he also supplied what was wanting to complete the pupiPs 
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legal cliaracter. The curator was said to be given to the pro- 
p^tr : his duty was exclusively to see that the person under 
his care did not waste his goods. (See Introd. sec. 43.) 

1. Est autem tutela (ut Servius 1. Tutelage, as Servius has de- 
definivit) vis ac potestas in capite fined it, is an authority and power 
libero,adtuendum eumqui propter over a free person, given and per- 
setatem se defendere nequit, jure mitted bj the civil law, in order to 
civili data ac permissa. protect one whose tender years pre- 

vent him defending himself- 
E. xxvi. 1. 1. 

By a free person is meant here one sid juris. The power 
of a tutor {vis ac jiotestas being merely a redundant expres- 
sion) was either given {data) by the civil law, when it de- 
volved on the next of kin, or allowed {permissa) by that law, 
when it was conferred by testament. 


2. Tutores autem sunt, qui earn 
vim ac* potestatem habent, exque 
ipsa re nomen ceperunt. Itaque 
appellantur tutores, quasi tuitores 
atque defensores, sicut seditui di- 
cuntur qui ®des tuentur. 

3. Permissum est itaque parenti- 
bus, liberisimpuberibusquos in po- 
testate habent, testamento tutores 
dare, et hoc in filios filiasque pro- 
cedit omnimodo. jS" epotibus tamen 
neptibusque ita demum parentes 
possunt testamento tutores dare, 
si post mortem eorum in patris sui 
potestatem non sunt recasuri. Ita- 
que si fiiius tuus mortis turn 
tempore in potestate tua sit, ne- 
potes ex eo non poterunt testa- 
mento tuo tutorem habere, quamvis 
in potestate tua fuerint: scilicet, 
quia mortuo te in potestatem patris 
sui recasuri sunt.. 


Gai. i. 


2. Tutors are those who have this 
authority and power, and they take 
their name from tlie nature of their 
office ; for they are called tutors, as 
being protectors (tuitores) and de- 
fenders ; just as those who have the 
care of the sacred edifices, are called 
ceditui, 

3. Parentsmaygivetutors bytes- 
tament to such of their children as 
have not attained the age of puberty, 
an dare under their power. And this, 
without any distinction, in the case 
of all sons and daughters. But 
grandfathers can only give tutors to 
their grandchildren when these will 
not fail under the power of their 
father on the death of the grand- 
father. Hence, if your son is in 
your power at the time of your death, 
your grandchildren by that son can- 
not have a tutor appointed them by 
your testament, although they were 
in your power ; because, at your de- 
cease, they will fall under the power 
of their father. 

.44. 146. 


The law of the Twelve Tables said, ^ TJti legassit super 
pecunia tutelave sum rei, ita jus estod None but the bead 
of tbe family conld appoint a tutor by testament, and for 
none but children, or descendants in his power, who were in- 
cluded in the term sua res. Further, he could only appoint 
a tutor for those who, on his death, became s ui juris j and 
were under age. 

K 
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4. Cum autem in compluribus 4. Postliumons cliildren, as in 

aliis causis postumi pro jam natis many other respects, so also in this 
hahentur, et in hac causa placuit respect, are considered as already 
non minus postumis quam natis horn before the death of their fa- 
testamento tutores dari posse : si thers ; and tutors may be given by 
modo in ea causa sint ut, si vivis testament to posthumous children, 
parentibus naseerentur, sui et in as well as to children already born, 
potestate eorum fierent. provided that the posthumous chil- 

dren, had they been born in the life- 
time of their father, would have been 
siLi JieredeSi and in their father’s 
power. 

Gai. i. 147. 

It was a maxim of Eoman law that nothing could be given 
by testament to an uncertain person^ and a posthumous child 
was looked on in this lights so much so that he could not be 
heii% nor take a legacy^ nor have a tutor appointed by will ; 
afterwards this was so far modified that^ as far as regarded the 
chief of his family^ he was looked on as if born in the father^s 
lifetime jam nafo habebaiur ) ; that is^ the ascendant 
might make him heir^ disinherit him^ give him a legacy, or 
appoint a tutor for him. 

It was not until the time of Justinian that the posthumous 
child of a stranger was capable of taking under a testament. 
(See note on Bk. ii. 20, 28.) The words compluribiis in 
causis are extracted from Gains ; Justinian left no point of 
difference between the posthumous child and the child born 
in its father^s lifetime. 

By the term sui heredes were meant those persons who, 
on the death of the head of the family, having no one above 
them in the line of ascent, became sui Juris^ and were the 
necessary heirs of the deceased, if intestate. (See Introd. 
sec. 77.) 

5. Sed si emaneipato filio tutor 5. But, if a father gives a tutor 

a patre testamento datus fuerit, by testament to his emancipated son, 
confirmandus est ex sententia pras- the appointment must be confirmed 
sidis omnimodo, id est, sine inqui- by the sentence of the prmses in all 
sitione. cases, that is, without inquiry. 

D. xxvi. 3, i. 

The emancipated child not being in the power of his father, 
not being the father^s res, copld not, strictly speaking, be 
subject to the fathers directions as to his tutor ,* but a magis- 
trate had power to carry out an appointment of a tutor in a 
testament if there was only this technical objection to be sur- 
mounted. The wishes of a father were considered so sure an 
indication to the magistrate of the fittest person to be tutor, 
that they were always carried out without examining into the 
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snitalbility of tlie appointment {sine inqiilsitione)^ unless some 
change in the position of the tutor since the making of the 
testament made him obviously unfit for the office. (D. xxvi. 
111. 8. 9.) 

A father could appoint by testament a tutor for his natural 
children if he left them property; and the mother^ thepatroUj 
and indeed any one who left property to infants sui juris ^ 
might appoint a tutor by testament^ and the magistrate carried 
out the appointment^ but in these cases not until he had 
examined all the circumstances of the case. (D. xxvi. 
111.2.4.) 

Tit. XIV. QUI TESTAMENTO TUTORES DARI 
POSSUNT. 


Dari autem potest tutor non Xot only a father of a family may 
solum paterfamilias, sed etiam be appointed a tutor, but also a son 
filiusfamilias. of a family. 

The office of tutor was looked on as in some respects a 
public one, as the tutor supplied what was wanting to the 
persona of a citizen; and e, filiusfamilias was always capable 
of holding any public office. (D. i. 6. 9.) 

Any one could be made a tutor with whom there was the 
testmnentif actio (D. xxvi. 2. 21), or, in other words, any one 
who had the rights of citizenship sufficiently to enable him to 
go through the peculiar forms of Roman law. 

1. Sed et servus proprius testa- 1. A man may also by testament 
mento cum libertate recte tutor appoint as a tutor his own sieve, at 
dari potest. Sed sciendum est eum, the same time giving him his liberty, 
ct sine libertate tutorem datum. But it must be observed that if a 
tacitelibertatem directamaccepisse slave be appointed tutor without an 
videri, et per hoc recte tutorem expressgift of liberty, he is still held 
esse. Plane si per errorem quasi to receive by implication a direct 
liber tutor datus sit, aliud di- freedom, and thus can legally accept 
eendum est. Servus autem alienus the office of tutor. If, however, it is 
pure inutiliter teataraento daiur by mistake, and from the testator 
tutor; sed ita cum liber erit, utiliter supposing him to be free, that 
datur. Proprius autem servus in- he is appointed tutor, the decision 
utiliter eo mode tutor datur. would be different. The appoint- 

ment of a slave belonging to another 
person as tutor is ineffectual, if un- 
conditional ; but is valid when made 
with this condition ' when he shall be 
free.* If, however, any one appoints 
his own slave with such a condition, 
the appointment is void. 

D. xxvi. 2. 32. 2. 

K 2 
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A slave was incapable of bolding any legal office. It was 
therefore necessary to enfranchise him in order that he might 
become a tntor. If the appointment were made without ex- 
press enfranchisement^ it was the opinion of Paul (D. xxvi. 
2. 32.) that the appointment implied enfranchisement^ and this 
as if given by the testator himself (directa), and not entrusted 
to his heir to give {fideicowmissaria) . Valerian and Gallian, 
however^ decided subsequently by arescript (0. vii. 4. 9)^ that 
it was only a Uhertas fideicommissaria) which such an ap- 
pointment carried with it. J ustinian here restores the autho- 
rity of the former opinion. 

The appointment of the slave of another carried with it the 
Uhertas fideicommissaria, that is^ it was incumbent on the 
heir to purchase and emancipate the slave^ who could then 
discharge the office of tutor. (D. xxvi. 2. 10. 4.) If the heir 
was not able to purchase the slave^ then the slave could not 
act as tutor until he gained his freedom in some other way. 
Even if the testator had not used the words cum liber erit, or 
some corresponding expression^ he was presumed to have in- 
tended to have used them unless a contrary intention ap- 
peared. (Cod. vii. 4. 9.) If a testator said of his own slave 
that he was to be tutor when free^ this showed that the 
testator^ who had the power to enfranchise him, did not 
choose to exercise it ; and as he thus voluntarily made his 
own appointment void the law would not help him. 

2. Puriosus vel minor viginti 2. If a madman or a person under 

quinque annis tutor testamento the age of twenty-five years is by tes- 
datus tutor erit, cum compos mentis tament appointed tutor, the one is to 
aut major viginti quinque annis begin to act when he becomes of 
factus fuerit. sound mind, and the other when he 

has completed his twenty-fifth year. 

D. xxvi. 1. 11 ; xxvi. 2. 32. 2. 

Meanwhile the magistrate would appoint another tutor. 
(See Tit. 20.) 

3. Ad certum tempus, seu ex 3. There is no doubt that a tutor 

certo tempore, vel sub conditione, may be appointed either until a cer- 
vel anteheredis institutionem posse tain time, or from a certain time, or 
dari tutorem non dubitatur. conditionally, or before the institu- 

tion of an heir. 

The old law regarded the naming the persons designed to 
take as heirs under the testament as the base of the testament, 
and passed over every declaration of the testator^s wishes 
placed before this as out of due order and entirely void. The 
Proculians (Gai. ii. 231) thought this ought not to be ex- 
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tended to tlie appointment of a tutor^ and Justinian did away 
witli the doctrine altogether. 

4. CertsB autem rei yel eausse 4. A tutor cannot be appointed for 

tutor dari non potest, quia personae a particular thing or business, as it is 
non caus£e vel rei datur. to a person, and not for a business or 

a thing, that a tutor is appointed. 

D. xxvi. 2. 12. 14. 

The tutor had to take charge of the whole interests of the 
pupils and therefore to appoint him to take charge of his in- 
terest in any one matter oiily was inconsistent with the nature 
of his office, and such an appointment was void. (D. xxvi. 
2. 13.) If, however^ the property of the pupil was situated 
in provinces far apart from each other^ a separate tutor might 
be appointed to take care of his interests in each province. 
(D. xxvi. 2. 15.) 

5. Si quis filiabus suis vel filiis 5. If any one appoint a tutor to 

tutores dederit, etiam postumse vel his sous or daughters, he is held also 
postumo dedisaeyidetur ; quia filii to appoint him as tutor to his post- 
vel fili^ appellatioiie postumus vel humous children ; because under 
postuma continetur. Quod si ne- the appellation of son or daughter, a 
poles sint, an appellatione filiorum posthumous son or daughter is in- 
et ipsis tutores dati sunt ? Dicen- eluded. JBut if there are grand- 
dum est ut ipsis quoque dati vide- children, are they included in the 
antur,si modo lib eros dixit : cete- appointment of a tutor to sons? "We 
rum si filios, non continebuntur ; answer, that under an appointment 
aliter enim flii, aliter nepotes ap- to children, grandchildren are in- 
peliantur. Plane si postumis de- eluded, but not under an appoint- 
derit, tarn filii postumi quam cetcri ment to sons ; for son and grandKSon. 
liDeri continebuntur. are quite distinct words. But, if a 

testator appoints a tutor to his post- 
humous descendants, the term ob- 
viously includes all posthumous chil- 
dren, whether sons or grandsons. 


Tit. XV. DE LEGITIMA ADGNATOEUM TUTELA. 


Quibus autem testamento tutor They to whom no tutor has been 
datus non sit, his ex legeduodecim appointed by testament have their 
tabularumadgnati sunt tutores, qui Agnati as tutors, by the law of the 
voeantur legitimi. Twelve Tables, and such tutors are 

called ‘ legal tutors.’ 

D. xxvi. 4. 1 ; Gai. i. 155. 

Tutores legiUmi was a general term applied to all tutors 
appointed by law, and especially by the law of the Twelve 
Tables, or according to some inference from its provisions, as 
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in the case of patrons. We do not know the exact terms of 
the law of the Twelve Tables on this subject. 

1. Suttt autem, adgnati, cognati 1. are those who are related 

per virilis sexas cognation em con- to each other through males, that is, 
j uncti, quasi a patre cognati: veluti as related through the father, as a 
frater eodem patre natus, patris brother by the same father, or the 
fQius neposve ex eo ; item patruus son of a brother, or the son of such 
et patrui filius, neposve ex eo. At a son ; or, again, a father’s brother, 
qui per feminini sexus personas or a father’s brother’s son, or the son 
cognatione junguntur, non sunt of such a son. But those who are 
adgnati, sed alias natural! jure cog- related to us through females are not 
nati. Itaque amitse tuae filius non agnati^ but merely cognati by their 
est tibi agnatus, sed cognatus, et natural relationship. Thus the son 
iuvicem scilicet tu illi eodem jure of a father’s sister is related to you 
conjungeris ; quia qui nascuntur, not by agnation but by cognation, 
patris non matris famiiiain se- and you are also related to him by 
quuntur. cognation ; as children belong to 

the family of their father, and not 
to that of their mother. 
a^i. i. 166. 

The law gave tbe rigkt of relationship^ sucb as inheritance 
and appointment as tutors^ to the agnati only. All persons, 
related by ties of blood, were cognati to each other. Within 
this larger circle the members of any one family were agnati 
to each other. A family, in this sense, consisted of all persons 
related to each other, by having a common ancestor, in whose 
power, if he were alive, they would all be. A brother and 
sister, for instance, were agnati, and a nephew and aunt, by 
the father^ s side. For if the grandfather were alive, all would 
be in his power. But the tie was dissolved by the sister or 
aunt marrying in mamom (see Introd. sec. 46} ; and as the 
children of females would be in the power of the husband, 
they could never be agnati to their mother^s agnati, except 
by adoption; and hence it is here said that agnati are related 
through males only. By the 118th Nov. Justinian abolished 
the distinction between agnati and cognaii, and the nearest 
in blood was thenceforth the tutor legitimus, 

2. Quod autem lex ab intestate 2. The law of the Twelve Tables, 
vocatadtucelamadgiiatos,noiiiianc calling i]xQ agnati to be tutors in 
habet significationem, si omnino case of intestacy, does not refer 
non fecerit testamentum is qui po- merely to the case of a person who 
terat tutores dare ; sed si, quantum might have appointed a tutor, dying 
ad tutelam pertinet, intesta tus de- without having made any testament 
cesserit; quod tunc quoqueaccidere at all, but also to that of a person 
intelligitur, cum is qui datus est dying intestate only so far asregards 
tutor, vivo iestatore deecsserit. the appointment of a tutor, and this 

includes the case of a tutor nomina- 
ted by testament, dying in the life- 
time of the testator. 

D. xxvi. 4. 6. 
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It was necessary to state expressly that the testament was 
goodj as far as it went, and that the law remedied its deficiency 
by making the agnati tutors, because it was a maxim of Eoman 
law that a man could not die partly testate and partly intestate. 

3. Sed ad,^nationis quidem jus 8. The ri^ht of agnation is ordi- 
omnibus modis capitis deminutione nanly taken away by every capitis 
plerumque perimitur, nam adgnatio deminutio, or ohangeof^zJate.for ag- 
juris est nomen. Cognationis vero nation is a civil right : but the right 
jus non omnibus modis comma- of cognation is not lost by every 
tatur ; quia civilis ratio civilia qui- kindofcajyiz^ii?^?mbi«^io, for although 
dem jura corrumpere potest, natu- civil law may destroy civil rights, 
ralia vero non utique. it cannot destroy natural rights. 

Gai. i. 158. 

The tie of agnation being created by law, could also be dis- 
solved by it : not so that of cognation, which was a tie of 
nature. But the law could take away the legal rights attach- 
ing to the natural tie ; and this it did in the case of the 
maxima capitis deminutio, (See next Title, 6.) 


Tit. XYI. DE CAPITIS DEMINUTIONE. 

Est autem capitis deminutio ^rio- The capitis deonmutio is a change 

ris status commutatio, eaque tribus of status^ which may happen in three 
modis accidit: nam aut maxima est ways: for it is either the greatest 
capitis deminutio, aut minor quam capitis deminutio, 
quidam medium vocant, aut minima, the middle, or the least. 

Gai. i. 159. 

In examining the subject of status, we have to consider not 
only the position of those who have it, and of those who have 
not it, but also of those who having had it, lose it. By capitis 
deminutio is meant the loss of status, the ceasing to have the 
capacity to hold and be subject to rights. If a freeman lost 
his liberty or underwent the greatest cajntis demimotio, he 
ceased to have any legal capacity at all, and therefore the loss 
of the status Ubertatis involved the loss of the status civitatis 
and the status familidB. The loss of the status civitatis in- 
volved the loss of the status families, but did not involve the 
loss of the status Ubertatis. 

1. Maxima capitis deminutio est, 1. The capitis deminutio 

cum aliquis simul et civitatem et is, when a man loses both his citizen- 
libertatem amittit : quod accidit in ship and his liberty ; as they do who 
his qui servi poenae emexuntur atro- by a terrible sentence are made *the 
citate sententisB, vel libertis ut in- slaves of punishment;* andfreedmen, 
gratis erga patronos condemnatis, condemned to slavery for ingratitude 
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vel qui se ad pretiiim participandnm towards tlieir patrons ; and all those 
venumdari passi sunt. who suffer themselves to be sold in 

order to share the price obtained. 

Gai. i. 160 ; D. xxvxii. 3. 6. 6 ; xxv. 3. 7. 1. 

For the meaning of servi jpoenm, see Tit. 12. sec. 3. 

2. Minor si ve media capitis demi- 2. The less or middle capitis^ demi- 

nutio est, cum civitas quidem amit- mitio is, when a man loses his citi- 
titur, liber tas vero retinetnr : quod zenship, but retains his liberty i as is 
accidit ei cui aqua et igni inter- the case when any one is forbidden 
dictum fuerit, vel ei qiii in insulam the use of fire and water, or is de- 
deportatus est. ported to an island. 

Gai, i. 161. 

In this kind of capitis deminutio, as well as in the preceding^ 
the position in the familia was lost;, its rights belonging only 
to citizens. In this lesser kind^ freedom is preserved ; but the 
person who undergoes the changeof status becomes a strahgei*^ 
peregrinus fit, (Ulp. Reg. 10. 3.) It was a maxim of Eoman 
law, that no one could cease to be a citizen against his will. 
Civitatem nemo tonquam ulJo popnli Jussu amittit invitus. 
(Oic. pro Bom, 29.) The condemned was therefore denied the 
necessaries of life, until he was driven to withdraw himself 
from the city. Id auiem nt esset faciendum ^ non ademptione 
civitaMs, sed ted% et aquce et ignis interdictione faciehant. (Oic. 
pro Bom, 30.) The aquae et ignis interdictio thus became a 
form by which a sentence of perpetual banishment was inflicted. 
The deportatio in insulam superseded this form. (D, xlviii. 29. 
2.) The person who was banished was confined to certain 
limits, out of which he could not stir without rendering him- 
self punishable with death. This must be kept distinct from 
simple relegatioy which was also an exile within prescribed 
limits, but did not in any way affect the status, (D. xlviii. 
22. 7.) 

3. Minima capitis deminutio est .3. The least capitis deminutio is, 

cum et civitas et libertaa retinetur, when a person’s status is changed 
sed status hominis commutatur : without forfeiture either of citizen- 
quod accidit in his qui, cum sui shiporliberty; as when a personam 
juris fuerint, cceperunt alieno juri juris becomes subject to the power 
subjecti esse, vel contra. of another, or a person alieni juris 

becomes independent. 

Gai. i. 162. 

The status was not impaired by the change of family, but 
the familyposition of the citizen was altered. Therefore "Olpian 
says the minima capitis deminutio takes place salvo statu, 
(D. xxxviii. 17. 1.) What is said here of change of family 
by arrogation and emancipation must be extended to adoption. 
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(D. iv. 5, 3.) In old times^ tlie wife wlio passed m manum 
viriy or the freeman who was given in mancipio underwent 
this minima capitis deminutio, (G-ai. 1. 162.) 

After the words vel contray at the end of this paragraph, 
some texts have the following words : veluti si filiusfamiUas 
a patre emancipatus fiierity est capita deminutus. The addi- 
tion is probably owing to some writer having perceived that 
it was only in the case of emancipation that it was true that 
when a person became sui juris he was capita mmutus. There 
was no change of family when a son became sui juris on the 
death of his father. 

4. Servus autem manumissus 4. A slave who is manumitted is 

capite non minuitur, quia nullum not said to be capite minutits, as he 
caput hahuit. has no ‘ caput,' or civil existence. 

D. iv. 5. 3. 1. 

5. Quihus autem dignitas magis 5. Those whose dignity rather than 

quam status permutatur, capite non their status is changed, do not suffer 
minuuntur ; et ideo senatu motum a capitis deminutio, as those, for in- 
capite non minui constat. stance, who are removed from the 

senatorial dignity. 

D. i. 9. 3. 

6. Quod autem dictum est manere 6. In saying, that the right of cog- 

cognationis jus et post capitis demi- nation remains in spite of a capitis 
nutionem, hoc ita est, si minima we were speaking only of 

capitis deminutio interveniat ; ma- the least deminutio, after which the 
net enim cognatio. Nam si maxi- cognation subsists. For, by the 
ma capitis deminutio currat, jus greater as, for example, if 

quoque cognationis perit, ut puta one of the cognati becomes a slave, 
servitute alicujus cognati; et ne the right of cognation is wholly de- 
quidem si manumissus fuerit, re- stroyed, so as not to be recovered 
cipit cognationem. Sed et si in even by manumission. So, too, the 
insulam quis deportatus sit, cog- right of cognation is lost by the less 
natio solvitur. or middle demin utio, as, for example, 

by deportation to an island. 

D. xxxviii. 8. 5. 7. 

A change of the civil family by adoption or arrogation never 
dissolved the natural tie of cognatio, or destroyed its attendant 
civil rights 3 but these were destroyed by a sentence which 
involved the loss of the civitas. And if the civitas were once 
lost and then regained, the restored or rather new, civis, was 
in all respects the founder of a new family, excepting when he 
was restitutus in integrum, that is, restored by the emperor to 
the same position that he had formerly held. (See Tit. 12. 1.) 

7. Cum autem ad adgnatostutela 7. The right to he tutor, which 
pertineat, non simul ad omnes per- belongs to the agnaii, does not be- 
tinet, sed ad eos tantum qui proxi- long to all at the same time, but to 
mioregradusunt, velsipluresejus- the nearest in degree only; or, if 
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dem gradus sunt ad omnes : veluti tliere are many in the same degree, 
si plures fratres sunt qui unum then to all in that degree. Several 
gradum obtinent, ideoque pariter brothers, for instance, in the same de- 
ad tutelam vocautur, gree, are all equally called to be tutor. 

Gai. i. 164. 

Tlie principle of tlie law was, tliat those persons should have 
the burden of the tutelage who had the hope of the succession, 
(Tit. 17. pr.) The nearest in degree of the agnati were there- 
fore the tutors in case of intestacy. The nearest in degree 
might, however, happen to be a woman or an infant, and then, 
although this person was the next in succession to the in- 
heritance, it was necessary to go a step further off to find 
the tutor. (D. xxvi. 4. 1. 1.) 


Tit. XVII. DE LEGITIMA PATRONOEUM TUTBLA. 


Ex eadera lege duodecim tabula- 
rum, libertorum et libertarum fcu- 
tela ad patronos liberosque eqrum 
pertinet. Quee et ipsa legitima 
tutela vocatur, non quia nominatim 
in ea lege de hac tutela caveatur, 
sedquia perinde aceepta est per in- 
ter pretationem, atque siverbialegis 
introducta esset. Eo eiiim ipso 
quod hereditates libertorum liber- 
tarumque, si intest ati deoessissent, 
jusserat lex ad patronos liberosve 
eorum pertinere, crediderunt ve- 
teres voluisse legem etiam tuteias 
ad eos pertinere : cum et adgnatos 
quos ad hereditatem lex^ vocat, 
eosdem et tutores esse jussit ; quia 
plerumque ubi successionis est 
emolumentum, ibi et tutela onus 
esset debet. Ideo autem diximus 
plerumque, quia si a femina im- 
pubes manumittatur, ipsa ad here- 
ditatem vocatur, cum alius sit 
tutor. 


Gai. i. 165; D. 


By the same law of the Twelve 
Tab les, the tutelage of freedmen and 
freedwomen belongs to their patrons, 
and to the children of their patrons ; 
and this tutelage is called legal tute- 
lage, not that the law contains any 
express provision on the subject, but 
because it has been as firmly estab- 
lished by interpretation, as if it had 
beenintrodueed by the express words 
of the law. For, as the law bad or- 
dered that patrons and their children 
should succeed to the inheritance of 
their freedmen or freedwomen who 
should die intestate, the ancients 
were of opinion that the intent of 
the law was that the tutelage also be- 
longed to them ; since the law, which 
calls agnati to the inheritance, also 
appoints them to be tutors, because, 
in most cases, where the advantage 
of the succession is, there also ought 
to be the burden of the tutelage. We 
say 4n most cases,’ because, if a 
person below the age of puberty is 
manumitted by a female, she is 
called to the inheritance, although 
another person is tutor, 
xxvi. 4. 1. 1. 3. 


The law gave the patron the right of succession to the in- 
heritance of the freedman j and as the right of succession was 
connected with the tutelage in the case of the agnati, it seemed 
natural to connect the two in the case of the patron. 
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Tit. XVIII. DE LEGITIMA PAEENTIUM TUTELA. 

Exemplo patronorumreceptaest In imitation of tlie tutelage of 
et alia tutela, quse et ipsa legitima patrons, there is, too, another kind 
vocatur ; nam si quis filiuin aut which also is said to be legal ; for if 
filiam, nepotem aut neptem ex filio a parent emancipate, below the age 
et deinceps impuberes emaneipa- of puberty, a son, a daughter, " a 
Terit, legitimus eorum tutor erit. grandson, or a granddaughter, who 

is the issue of that son, or any other 
descendant, he is their legal tutor. 

Gai. i. 175. 

It was not the sales by the father which emancipated the 
son^ but the subsequent enfranchisement after these sales had 
destroyed the father^s power^ and made the son a mcmdpium 
of the fictitious purchaser. Sometimes^ probably generally, 
the purchaser resold {remancipavit) the son thus in manci- 
pio to the father, who freed him, and thus became his pa^’o- 
nus and his tutor legitimtis. If the purchaser did not resell 
him, but himself emancipated him, he became the patromis^ 
and so the hctor; but as the whole proceeding was but a form, 
he became only a tutor fiduciarius, (Gai. i. 166. 172. 175 : 
Ulp. Reg, xi. 5 ; D. xxvi. 4. 3. 1.) 


Tit. XIX. DE FIDUCIAEIA TUTELA. 


Est et alia tutela quse fiduciaria 
appellatur ; nam si parens filium vel 
filiam, nepotem vel neptem vel 
deinceps impuberes manumiserit, 
legitimam nanciscitur eorum tute- 
1am : quo defuncto, si liberi virilis 
sexus ei extant, fiduciarii tutores 
filiorum suorum, vel fratris vel so- 
roris et ceterorum effieiuntur. At- 
qui patron 0 legitimo tutore mortuo, 
liberi quoque ejus legitimi sunt 
tutores. ^uoniam filius quidem 
defuncti, si non esset a vivo patre 
emancipatus, post obitum ejus sui 
juris emceretur, necin fratrum po- 
testatem recideret, ideoque nec in 
tutelam j libertus autem, si servus 
mansisset, utique eodem jure apud 
liberos domim post mortem ejus 
futurus esset. Ita tamen hi ad 
tutelam vocantur, si perfectse setatis 
sunt. Quod nostra constitutio gene- 


There is another kind of tutelage 
called fiduciary; for, if a parent 
emancipate, below the age of pu- 
berty, a son, ora daughter, a grand- 
son or a granddaughter, or any other 
descendant, he is their legal tutor ; 
but if, at his death, he leave male 
children, they become the fiduciary 
tutors of their own sons, or brother, 
or sister, or other descendants of the 
deceased But when a patron, who 
is a legal tutor, dies, his children also 
become legal tutors, the reason be- 
ing that a son, although never eman- 
cipated, becomes independent at the 
death of his father, and does not fall 
under power of his brother, nor, 
thei'efore, under his tutelage. The 
freedman, on the contrary, had he 
remained a slave, would also have 
been, after the death of his master, 
the slave of his master’s children. 
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raliter in omnibus tutelis et cura- Tliese persons, however, are not 
tionibus observari praecepit. called to be tutors unless of full age, 

a rule which by our constitution ap- 
plies generally to all tutors and cu- 
rators. 

D. xxvi. 4. 3, 4 ; C. v. 30. 6. 

Tte person who emancipated the child succeeded to all the 
rights of a patron over the child ; if it was the father^ then^ 
as being a patron^ he was included in the terms of the law of 
the Twelve Tables^ and was a tutor legitimus (GtAT. i. 172 ; 
D. sxvi. 4. 3~10) ; if it was not, he was a tutor jiduciarius 
(GtAi. i. 166), a tutor bound to the father by a trust. In the 
case of a slave, the children of a patron succeeded to the 
rights of patronage ; but this did not extend to the case of 
emancipated children : the children not emancipated were 
not the patrons of those who were. They were not tutors, 
therefore, by the law of the Twelve Tables, and the word 
jiduciarii is borrowed from its more proper usage to express 
their position, and is in this case merely opposed to legitimi, 
(D. xxvi. 4. 4.) The reason given in the text for their being 
only hbtores fiduciarii, viz. that the emancipated infant would 
have been mi juris if he had not been emancipated, is mani- 
festly an imperfect one. Tor it would not be necessarily true 
when a grandfather emancipated his grandson, who, if his 
father were living, would not on the grandfather^ s death 
become sui juris. If the father of the emancipated child 
left no other children above the age of puberty, the nearest 
agnatuSy as, for instance, the father^s brother, was the tutoTy 
and he, too, was called the tutor jiduciarms. (Theoph. 
Paraph) 

The perfect a cetas was the age of twenty-five years. 


Tit. XX. DE ATILIANO TUTORE ET BO QEI EX 
LEGE JULIA ET TITIA DABITUE. 

^ Si cuinullus omnino tutor fuerat, If any one had no tutor at all, one 
ei dabatur, in urbe quidem Roma a was given him in the city of Rome 
prsetore urbano et majore parte tri- by the ^rmtor urhanusj and a ma- 
bunorumplebis.tutorexlegeAtilia; jority of the tribunes of the plebs, 
inprovinciisverojaprsesidibuspro- under the lex in the pro- 

vinciarum ex lege Julia et Titia. vinces, appointed by the prmsides 

under the lex Miu et Titia. 

Gai. i. 185. 

The date of the lex Atilia is unknown, but it must have 
been in existence in the year of the city 557, when Livy 
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(xxxix. ^9) says of a Uherta, ^ Post patroni mortem, quia 
nullius in manu esset, tutore a tribimis et prcetore petitoJ 
And as the necessity for some means of appointing a tutor^ 
where one was not appointed by testament or law^ must liaye 
been early felt^ the lex Atilia, or one similar to it^ must 
probably have existed long before the time of which Livy 
speaks. The date of the lex Julia et Titia was probably 
/2ll A.TJ.C. 

The term tutor dativus was used to express a tutor given 
by the magistrate ; it also included a tutor appointed by tes- 
tament. (GtAI. i. 154 ; D. xxvi. 4. 5.) 

1. Sed et si testamento tutor sub 1, A-g^aiu, if a testamentary tutor 

conditione aut die certo datus had been appointed conditionally, or 
fuerat, quamdiu conditio aut dies from a certain time, until the eom- 
pendebat, ex iisdem legtbus tutor pletion of the condition or arrival of 
dari poterat. Item si pure datus the time fixed, another tutor might 
fuerat, quamdiu ex testamento be appointed under the same laws, 
nemo heres^ existebat, tamdiu ex .A.lso, if a tutor had been given, un- 
iisdem legibus tutor, petendus conditionally, yet, as long as no one 
erat : qui desinebat esse tutor, si had accepted the inheritance, as heir 
conditio existeret, aut dies venixet, by the testament, another tutor 
aut heres existeret. might be appointed for the interval. 

But his office ceased when the con- 
dition was accomplished, when the 
time arrived, or the inheritance was 
entered upon. 

G-ai. i. 186 ; D. xxvi. 2. 11. 

If the wishes of the testator were declared to any extent 
respecting the appointment of a tutor, this entirely excluded 
the tutores legitimi and every deficiency in the declaration 
was remedied hy the interposition of the magistrate. (D. 
xxvi. 2. 11.) 

^ ISTo testament took effect until an heir entered on the inhe- 
ritance. If it was known that a testament existed appointing 
a tutor, this excluded the agnati from being tutors ; but the 
tutor under the testament did not commence his tutela until 
the testament took effect. Meantime, then, a tutor appointed 
by the magistrate took care of the pupil. 

2. Ab hostibus qnoque tutore 2. If, again, a tutor was taken pri- 

capto, ex his legibus tutor peteba- soner by the enemy, application 
tur : qui desinebat esse tutor, si is could be made, under the same laws, 
qui captus erat, in civitatem never- for another tutor, whose office ceased 
sus fuerat; namreversusrecipiebat when the first tutor returned from 
tutelam jure postliminii. captivity ; for on his return he re- 

sumed the tutelage by the/w^ post- 
liminii, 

Gai. i. 187. 

For an account jus postlimmii, see Title 12. 5. 
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3. Sed ex liis le^ibus tutores pu- 3. But tutors have ceased to be 
pilHs desierunt dari, posteaquam appointed under these laws, since 
prime consules pupillis utriusque they have been appointed to pupils 
sexus tutores ex inquisitione dare of either sex, first by the consuls, 
coeperunt, deinde prsetores ex eon- after inquiry into the case, and 
s titutionibus ; nam supra dictis legi- afterwards by the praetors under im- 
biis, neqae de cautione a tutoi'ibus perial constitutions. Fortheabove- 
exigenda rem salvam pupillis fore, mentioned laws required no security 
neque de conipellendis tutoribus ad from the tutors for the safety of the 
tutelae administrationem quiequam pupils’ property, nor did they con- 
cavebatur. tain any provisions to compel them 

to accept the office. 

The power to appoint tutors was given by Claudius to the 
consuls (Suet, in Gland, 23)^ a.nd transferred by Antoninus 
Pius (JuL. Capit. in Vit. M, Anton, 10) to the praetors. 

4* Sed hoc jure utimur, ut Komse 4. Under our present system tutors 
quidem prsefectus urbi vel praetor are appointed at Eome by the prse- 
secundum suam jurisdietionem, in feet of the city, or the praetor, accord- 
provinciisautempraesidesex inqui- ing to bis jurisdiction, and, in the 
sitione tutores crearent; velmagis- provinces, by iheprcRsides after in- 
tratus jussu praesidum, si non sint quiry ; or by an inferior magistrate, 
magnae pupilli facultates. at the command of thejpr<?5e^, if the 

property of the pupil is only small. 

D, xxvi. 5. 1. 

The ^rmfectus iirli was^ from the time of Augustus^ an 
officer who had the superintendence of the city and itspolice, 
with jurisdiction extending one hundred miles from the city^ 
and power to decide on both civil and criminal cases. As 
he was considered the direct representative of the emperor, 
much that previously belonged to the pmtor nrhanus fell 
gradually into his hands. The prmfectns %trbi appointed 
tutors in cases where pupils of higher rank and lax'ger fortune 
were concerned ; the prmtor, when the pupils were of humbler 
station and smaller fortune ; and this it is which is alluded 
to in the words secundum snam jurisdietionem. 

In the provinces the appointed ; but until Justinian 

altered the law (see next paragraph), not only could not 
municipal magistrates appoint without the authority of the 
preesGSy but no one could be authorized by the prmes unless 
he were a magistrate, or some one who, by virtue of his office, 
could exercise a delegated choice. (D. xxvi. 5. 8.) 

5. Noa antem per coBstitutionem 5. But by one of our constitutions, 
nostram, et bnjuamodi difficultates to do away with these distinctions of 
bominum resecantes, nec expectata different persons, and to avoid the 
juasione prsesidura, diaposuimus, si necessity of waiting for the order of 
facultas pupilli yel adulti usque ad the prmes, we have enacted, that 
quingentos solidos valeat, defen- if the property of the pupil or 
sores civitatum una cum ejusdem adult amount to five hundred 
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civitatis reli^iosissimo antistite, tutors shall be appointed by the 
yel alias publicas personas, id est, defenso^'es of the city acting in con- 
magistratus vel juridicum Alexan- junction with the religious head of 
drin^e civitatis tutoresvelcuratores the place, or by other public per- 
creare, legitima cautela secundum sons, that is, by the magistrates, or, 
ejusdem constitutionis normam in the city of Alexandria, by the 
praestanda, videlicet eorum peri- judge; and legal security must be 
cuio qui earn accipiunt. given according to the terms of the 

same constitution, that is to say, at 
the risk of those who receive it. 

Cod. i. 4. 30. 

The cliaiige made by Justinian was tliat^ where tlie fortune 
of the person requiring a tutor or curator did not amount to 
more than 500 solidi (the aureus , £1. Is. \d. of English 
money;, after the time of Alexander Severus^ was called a 
solidus), a local magistrate could appoint^ not making a 
formal examination into the position and character of the 
tutor or curator [inqidsitio), but merely taking a money 
security for his faithful performance of his duties. 

The defensor was a magistrate appointed for two years out 
of the decimones of a city. His principal business was to 
act as a check on the and he had besides a limited 

civil and criminal jurisdiction. 

6. Impuberes autem in fcutela 6. It is agreeable to the law of na- 

esse naturali juri conveniens est, ture, that persons under the age of 
ut is qui perfectse setatis non sit, puberty should be under tutelage, so 
alterius tutela regatur. that persons of tender years m ay be 

under the government of another. 

G-ai. i. 189. 

GaiuSj in his Institutes^ after the words extracted from him 
in the text;, proceeds to contrast with the tutelage of minors^ 
whichisan institution natural and necessary in all communities, 
the tutelage of women, which he considers founded on no rea- 
sonable basis. The original reason of this tutelage was pro- 
bably the incapability of women to share in the proceedings of 
the curia, and their being supposed unfit to go through solemn 
forms. In default of a. testamentary tutor, the nearest agnatus 
was the tntor, women being either alieni juris, or else under a 
tutor all their lives. The lex Papia Poppcea exempted from 
tutelage women who had three children, and a lex Claudia 
(a.i). 45) suppressed the tutelage of the agnati altogether in 
the case of women of free birth, leaving only the tutelage of 
ascendants and patrons. (Gai. i. 167.) This modified tute- 
lage of women existed in the time of Ulpian {Beg. 11. 8), bat 
had fallen into desuetude in the time of Justinian. 

7. Cum igitur pupillorum pupil- 7. As tutors administer the affairs 
larumque tutores negotia geruut, of their pupils, they may be com- 
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post pubertatem tutelse judicio polled to account, by 

rationes reddunt. when their pupils arrive at puberty. 

Gai. i. 191. 

The inodes by which the faithful discharge of his duty by a 
tutor was insured are given in the 24th Title. 


Tit. XXI. DE AUCTOEITATE TUTORUM. 


Auctoritas autem tutoris in qui- 
husdara causis necessaria pupillis 
est, in quibusdam non est necessa- 
xia. Ut ecce, si quid dari sibi stipu- 
lentur, non est necessaria tutoris 
auctoritas ; quod si aliis pupilli pro- 
mittaiit, necessaria est: namque 
placuit meliorem quidem suam 
conditionem licere eis facere, etiam 
sinetutore auctore,deteriorem vero 
non aliterquam tutoris auctoritate. 
Unde in his causis ex quibus obli- 
gation es mutuee nascuntur; ut in 
emptionibus, venditionibus, loca- 
tionibus, conductionibus, mandatis, 
depositis, si tutoris auctoritas non 
interveniat, ipsi quidem qui cum 
his contrahunt, obligantur ; at in- 
vicem pupilli non obligantur. 

D. xix. 


In some cases it is necessary that 
the tutor should authorize the acts of 
the pupil, in others not. When, for 
instance, the pupil stipulates for 
something to be given him, the au- 
thorization of the tutor is not re- 
quisite ; but if the pupil makes the 
promise, it is requisite ; for the rule 
is, that pupils may make their con- 
dition better, but may not make it 
worse, without the authorization of 
their tutor. And therefore in ail 
eases of reciprocal obligation, as in 
contracts of buying, selling, letting, 
hiring, bailment, deposit, if the 
tutor does not authorize the pupil 
to enter into the contract, the per- 
son who contracts with the pupil is 
bound, but the pupil is not bound. 

L. 13. 29. 


There were many things in which the Roman law^ in its 
stricter times^ did not allow one pei-son to represent another. 
Much that to us seems only to belong to private life was bound 
up with political and public duties and rights. (See Introd. 
sec. 43.) The law could not contemplate one beneath the age 
of puberty acting as if he were a member of the curia, or any 
one else coming forward to fill for him his place in the list 
of citizens. No one else could bring actions of strict law in 
another name^ or go through^ for another^ the fictitious process 
of injure cessio, or through the forms of manumission aud 
adoption, or perform for another any of those acts to which a 
solemn ceremony was attached, such as mancipation or stipu- 
lation. (D. xl. 2. 24 j D. xlvi. 4. J3. 10.) It was necessary 
that a minor should himself go through the forms and repeat 
the words requisite for the validity of such transactions ; but 
it was also necessary that the tutor should be present and give 
his sanction. The auctoritas of the tutor was the complement 
[auctoritas is derived from augeo) to the symbolical forms 
through which the child went. (See Introd. sec. 43.) It re- 



presented the intention or the mental act on which those forms 
ultimately rested. If the child could not speak, of course no 
such forms could be used ; if he could speak, hnt could not 
understand the import of what he said, or, in technical lan- 
guage, if, being still inf anti proximiis^ he had as yet little or 
no intellectus (GrAi. iii. 109), the tutor could but very rarely, 
by interposing his sanction, give legal validity to words uttered 
without understanding. It was only when the act would confer 
a very great and very clear benefit on the child, that this w^as 
allowed. (D. xxix. 2. 9.) But when the child had entered on 
his eighth year, and was now pubertati proximus, he wa-S con- 
sidered to have intellectus^hut not jndicium {TnEom. Paraph, 
on Bk iii. 19. 9) ; that is, he understood the meaning of the 
form ; but could not decide for himself whether it was to his 
advantage to go through the act or not. This want of judg- 
ment the tutor supplied ; and in every case where the tutor 
gave his sanction, the act was legally valid. In some cases, 
such as that of a stipulation (see Introd. sec. 83), or accepting 
an inheritance (see next paragraph), the pupil could do nothing 
without the authority of the tutor, while the tutor could not 
represent the pupil, but both were obliged to act together. 
Contracts of a less formal kind could be made by the tutor 
alone as the agent of the pupil, and of course could be made 
by the pupil if the tutor gave his sanction. Justinian, in the 
concluding part of this Title, discusses the effect of the pupil 
acting in such cases without this sanction, and states that the 
minor, in cases of bilateral contracts, took every benefit, but 
sustained no injury from the contract; because, while his tender 
years shielded him, the person with whom he contracted, having 
by the agreement made a formal expression of his will, must 
abide the event. But when it is said that a pupil took every 
benefit of the contract, it must not be understood that he 
could continue to enjoy at pleasure the advantages of another’s 
property without giving anything for the enjoyment. The 
original owner might reclaim the property ; and if a profit was 
being derived from its possession, might take that profit to 
himself. (D. xxvi. 8. 5. 1.) Only he could never make the 
pupil restore or refund anything that was once gone; and while 
a pupil could always disclaim an executory contract made to 
his disadvantage, he could always, through the intervention 
of his tutor, enforce one that promised to benefit him. 


1. ]Sr eque tamen hereditatem ad- 
ire, neque bonorum possessionem 
petere, n eqiie hereditatem ex fidei- 
commisso stiscipere aliter possimt, 


1. Pupils, however, cannot, with- 
out the authorization of the tutor, 
enter on an inheritance, demand the 
possession of goods, or take an in- 



146 


LIB. 1. TIT. XXL 


nisi tutorls auctoritatequamvis ilHs Leiitance giTen hj B.Jideico7nmmimt, 
lucrosa sit, aec ullum damnum ha- even thougli to do so would be to 
Ijgat. tbeir gain, and could involve them 

in no risk. 

D. xxvi. 8. 9. 11. 

The hereditas was the legal succession to the property of 
the deceased, the boTiOTVJYfi jpossessio here spoken of was an 
interest in the property of a deceased person, accorded by the 
prsetor, and the hereditas ex fideicomviisso was a succession 
received through the intervention of a trustee appointed by 
the testator. (See Introd. sec. 76.) 

It was not any risk which might attach to accepting the 
inheritance that originated the rule that the pupil was unable 
to accept it unless with the authority of his tutor, for the 
text says, quamvis lucrosa sit^ but the act of accepting was 
too formal and solemn a one for a minor to go through. 

2. Tutor autem statim, in ipso A tutor who wishes to authorize 
negotio, prsesens debet auctor fieri, any act, which be esteenos advan- 
si hoc piipillo prodesse existima- tageous to his pupil, should do so at 
verit. Post tempus vero aut per once while the business is going on, 
epistolam interposita auctoritas and in person, for his authorization 
nihil agit is of no effect if given afterwards or 

by letter. 

D. 2 xvi. 8. 9. 5. 

S. Si inter tutorempupillumque 8. When a suit is to be commenced 
judicium agendum sit, quia ipse between a tutor and his pupil, as the 
tutor in re sua aiictor esse non po- tutor cannot authorize anything in a 
test, non prsetorius tutor ut ohm matter pertaining to himself, a cura- 
constituitur, sed curator in locum tor, and not, as formerly, a praetorian 
ejus datur : quo interveniente judi- tutor, is appointed, by whose assist- 
ciuni peragitur, et eo peracto cura- ance the suit is carried on, and who 
tor esse desinit. ceases to be curator when the suit is 

determined. 

Gai. i. 184 

Although the person who assisted the pupil in an action 
in which the tutor was concerned did exactly what the tutor 
did for the pupil in any other action, and thus, as having 
to authorize the proceedings, might be spoken of as a tutor 
(Ulp. Reg. 11. 24), yet, as he was given for a particular 
purpose, which tutors were not (see Tit. 14. 4), it was very 
natural that he should, in preference, receive the name of 
curator. 

Subsequently the 72nd Hovel (cap, 1) provided that, if the 
pupil became at any time the debtor of the tutor, another 
tutor or curator should be added to protect the pupil. 
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Tit. XXII. QUIBUS MODIS TUTELA FIXITUE. 

PupiUi pupiUseque cum puberes Pupils^ both male and female, are 
esse ccBperint, tutela liberantur. freed from tutelage when they attain 
Pubertatem autem yeteres quidem the age of puberty. The ancients 
non solum ex annis, sed etiam ex judged of puberty in males, not only 
habitu corporis in masculisaestimari by their years, but also by the de- 
yolebant. Nostra autem majestas velopmentof their bodies. But we, 
dignum esse castitate nosti'orum from a wish to conform to the purity 
temporum bene putavit,^ quod in of the present times, haye thought it 
feminis et antiquis impudicum esse proper, that what seemed, eyen to 
visum est, id est,mspectionem habi- the ancients, to be indecent towards 
tudinis corporis, hoc etiam in mas- females, namely, the inspection of the 
culosextendere. Etideosanctacon- body, should be thou^t no less so 
stitutione promulgata, pubertatem towards males: and, therefore, by our 
in masculis post qiiartum decimum sacred constitution, we have enacted 
annum completum illico initium that puberty in males should be con- 
accipere disposuimus, antiquitatis sidered to commence immediately on 
normam in feminis personis bene the completion of their fourteenth 
positamsuo ordine relinquentes, ut year ; while, as to females, we haye 
post duodecimum annum comple- preserved the wise rule adopted by 
turn viripotentes esse credantur. the ancients, by which they are 

esteemed fit for marriage on the 
completion of their twelfth year. 

Gai. i. 196 j C. V. 60. 3 . 

We learn from Grains and Ulpian (Reg. 11. 28) that the 
Proculians were in favour of a particular age being fixed as 
that of puberty ; the Sabinians wished to let it be decided by 
nature, Justinian here decides in favour of the former. 

1. Item finitur tutela, si adrogati 1. Tutelage is also determined, if 

sint adhuc impuberes, veldeportati,* the pupil, before attaining the ao’e of 
item si in servitutem pupillus redi- puberty, is either arrogated, or suffers 
gatur ut ingratus a patrono, vel ab deportation, or is reduced to slavery 
hostibus fuerit captus. or becomes a captive. ^ 

D. xxvi. i. 14, 

The pubertati proximm was considered liable to criminal 
punishment (C. ix. 47. 7), and be might be made a slave for 
ingratitude towards his patron. (Theoph. Paraph.) If he 
returned from captivity the tutelage would recommence. (See 
Tit. 20. 2.) 

2. Sed et si usque ad certam con- 2. Again, if a person is appointed 

ditiouem datus sit testamento, seque by testament to be tutor until a con- 
evenit ut desinat esse tutor exis- dition is accomplished, he ceases to 
tente conditione. be tutor on the accomplishment of 

the condition. 

D. xxvi. 1. 14, 5. 

3. Shnili modo finitur tutela 3. Tutelage ends also by the death 
morte vel pupillorum vel tutorum. of the tutor, or of the pupil. 

D. xxvii. 3. 4. 

L 2 
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4. Sed et capitis deminutione tu- 
toris, per quam libertas vel eivitas 
ejus amittitux; omnis tutela perit. 
Minima autem capitis deminutione 
tutoxiSj veluti si se in adoptionem 
dederit, legitima tantum tutela 
perit; ceteise non pereunt.^ Sed 
pupilli et pupilliae capitis deminutio, 
licet mini ma sit, omnes tutelas 
tollit. 

B. iv. 5. 7 ; 


4. When atutor, by a capitis demi- 
mitioy loses his liberty or his citizen- 
ship, his tutelage is in every case at 
an end. But, if he undergo only the 
least capitis deminutioy as when a 
tutor gives himself in adoption, then 
only legal tutelage is ended, and not 
the other hinds ; but any capitis de- 
minvtio of the pupils, even the least, 
filways puts an end to the tutelage. 

D. xxvi. 4. 2. 


The Viitda legitima belonged to the nearest of the agnati 
in right of his position in the family ; but a tutor appointed by 
testament or by any special means bad a charge committed to 
him personally, and his change of family could not alter this. 

The minima deminviio capitis suffered by the pupil 
would make him under the power of the arrogator ; and as 
he would be no longer sui juris j he could no longer have a 
tutor. 


5, Prseterea, qui ad certum tern- 6. A tutor, again, who is appointed 
pus testamento dantur tiitores, by testament to hold office during a 
hnito eo deponunt tutelam. certain time, lays down his office 

when the time is expired. 

B. xxvi. 1. 14, 3. 


6. Besinunt autem tutores esse, 
qui vel removentur a tutela oh id 
quod suspecti visi sunt, vel ex jiista 
causa sese excusant et onus admi- 
nistrandse tutelse deponunt, secun- 
dum ea quse inferius proponemus. 


6. They also cease to be tutors 
who are removed from their office on 
suspicion, or who excuse themselves 
on good founds from the burden of 
the tutelage, and rid themselves of 
it according to * the rules we will 
give hereafter. 


B. xxvi. 1. 14. 4. 


At the end of the tutelage the pupil could bring an action 
to make the tutor account (actio tutelce directa) \ the tutor 
could bring one to procure indemnification for all losses he 
had sixstained (actio tutelce contraria). In the same way 
there was an action against and in behalf of a curator for 
similar purposes (actio negotiorum gestorum directa vel 
contraria). 


Tit. XXIII. DE CUEATIOXIBUS. 


Masculi puberes et feminse vm- 
potentes usque ad vicesimum quin- 
tum annum completmii curatores 
accipiimt ; quia licet puberes sint, 
adhuc tamenejus JBtatis sunt nt sua 
negotia tueri non possint. 


Males arrived. at the age of puberty 
and females of a marriageable age, 
receive curators, until they have com- 
pleted their twenty-fifth year ; for, 
although they have attained the age 
of puberty, they are still of an age 
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wHch mates item unfit to protect 
tteir own interests. 

Oai. i. 197. 

The law of the Twelve Tables provided for the appoint- 
ment of curators in the case of madmen and prodigals, but 
did not make any provision for the protection of young per- 
sons who had attained the age of puberty. The fii'st enact- 
ment on the subject, of which we have any knowledge, is the 
lex Fketoria^ or, as it was often written, Lcetoi^ia^ passed before 
the time of Plautus (Pseud, act 1. sc. 3), which, fixing the 
age of the perfecta cetas at twenty-five years, provided that 
any one defrauding a person under that age should be liable 
to a criminal prosecution and to infamy (Cic. de Nat. Deor. 

3. 30; de Off. 3. 15); and probably permitted the appoint- 
ment of curators in cases where a good reason for the ap- 
pointment was given. The prsetor subsequently provided a 
remedy, which was a great protection to persons under twenty- 
five years who came before him, by directing, in all cases of 
fraud, a restitutio in integrum ; that is, that the applicant 
should be placed exactly in the position in which he would 
have been had not the fraud been practised against him. 
Finally, Marcus Antoninus ordered that curators should be 
given in all cases, without inquiry, on the application of the 
p>uhes. This seems the most probable and consistent account 
of the matter, which has been the subject of much dispute 
among commentators. The chief authority is Julius Capito- 
linus, in Vita M. Aurel. Anton, cap. 10, who says , — ^ De 
curatoribus vero^ quum ante non nisi ex lege LcBtoria, vel 
propter lasciviam vel propter dementiam darentur, ita sta- 
tuit \M. Antoninu^^ ut omnes adulti curatprem acciperent 
no7i redditis causis. 

1. Dantur autem curatores ah 1. Curators are appointed by the 
iisdem magiatratibus, a quibus et same magistrates who appoint tutors, 
tu tores. Sed curator testamento A curator cannot be so appointed by 
non datur, sed datus confirmatur testament, but if appointed, he may 
decreto prsetoris vel prassidis. be confirmed in his office by a decree 

of the prsetor or prceses. 

Gai. i 1. 198; D, xxvi 3. 1. 3. 

The magistrates who appointed the curators were, there- 
fore, at Eome, the prmfeetus urbi or the prsctor ; in the pro- 
vinces, the presses^ or municipal magistrate. (See Tit. 20. 

4. ) A curator could not be appointed by testament, because 
it was not certain that the adolescens would require one. If 
he did require one, it was natural that the person named in 
the testament of the father should be selected by the magis- 
trate as the most proper person. 
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2. Item inTiti adolescentes ciira- 2. No adolescent is obliged to re- 

tores Bon accipiimt, prseterq^nam ceive a curator against Ms will, un- 
in litem ,* curator enim et ad certam less in case of a law-suit, for a curator 
causam dari potest. may be appointed for a particular 

special purpose. 

D. sxvi. 6. 2. 6. 

A person who had attained the age of puberty was not 
obliged to have a curator ; but, practically, he was almost 
sure to apply for one, as it was part of his tutor’s duty to 
urge him to do so (D. xxvi. 7. 5. 5), and he could not, at the 
age of fourteen, he fit to manage his own affairs. There 
were two other cases, besides that mentioned in the text, in 
which a curator was given against the will of the adolescent 
for whom he was appointed. When a debtor wished to pay a 
debt owed to the adolescent (D. iv. 4. 72), or the tutor to 
settle his accounts with him (C. v. 31. 7), a curator was ap- 
pointed to watch the interests of the adolescent, and thus to 
make the payment and settlement indisputably valid ; for if 
the adolescent were left to himself, the praetor might, on sus- 
picion of fraud, order a restitutio in integrum. The curator, 
once appointed, held his oflftce until the adolescent attained 
the age of twenty-five : but if an adolescent who had a cura- 
tor was thought capable of managing his affairs, he might, 
by the special grant of the emperor, have a dispensation 
(yenia cetatis) from waiting for the full age ; but it was re- 
quisite, to obtain this, that a man should be twenty, and a 
woman eighteen years of age. (D. iv. 4. 3 ; C. ii. 45.) 

3. Furiosi quoqiie et prodigi, 3. Madmen and prodigals, al- 

licet majores viginti quinque annis though past the age of twenty-five, 
sint, tamen in curatione sunt are yet placed under the curatorship 
adgnatorum ex lege duodecim ta- of their agnail by the law of the 
bularum; sed solent Romse prse- Twelve Tables. But ordinarily, after 
fectns urbi vel praetor, et in pro- inquiry has been made into the cir- 
vinciis presides ex inquisitione eis ciiraatances, curators are appointed 
curatores dare. for them, at Rome, by the praefect 

of the city or the praetor ; in the 
provinces, by the jprmses. 

D. xxvii. 10. 1. 

If the father of the person requiring a curator had died 
intestate, the nearest agnatus was the curator by the law of 
the Twelve Tables ; but if there was no agnatus, or only some 
one unfit for the office, the magistrate appointed a curator. 
(Theoph. Paraph.) If the person who required the curator 
was heir under his father’s testament, the agnati were ex- 
cluded from their right of curatorship ex lege^ and the magis- 
trate appointed. (Ulp. Beg. 12. 3.) The passage in Ulpian 
is too clear to admit a doubt that this was the law in his 
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time, but it is not easy to see bow the agnati were interested 
in the one case less than in the other, unless we are to sup- 
pose that the paterfamilias making a testament in favour of 
the person requiring a curator was considered as an expression 
of his wish to exclude the agnati from any concern with the 
inheritance. Probably, except in the case of a testament 
made by an ascendant, the distinction did not apply, and an 
agnatus would be the legal curator of a person who had in- 
herited under the testament of a stranger. 

4. Sed et mente captis, et sur- 4. Persons who are of unsound 
dis, et mutis, et qui perpetuo mind, or who are deaf, mute, or sub- 
morbo laborant, quia rebus suis ject to any perpetual malady, since 
superesse non possunt, curatores they are unable to manage their own 
dandi sunt. affairs, must be placed under curators. 

D. sxvii. 10. 2. 


The word furiosi^ that is, the mad as opposed to the im- 
becile, in the law of the Twelve Tables was taken strictly, 
and there was no legal curator for any one suffering ' under 
any other form of mental malady. 


5. Interdum autem et pupilli 
curatores accipiunt : ut puta si le- 
gitimus tutor non sit idoneus; 
quoniam habenti tutorem tutor 
dari non potest. Item si testa- 
mento datus tutor, vel a prsetore 
vel prseside, idoneus non sit ad 
administrationem, nec tamen frau- 
duleuter negotia administret, solet 
ei curator adjungi. Item in locum 
tutorum qui non in perpetuum, 
sed ad tempiis a tutela excusantur, 
solent curatores dari. 

D. xxvi. 1. 13 j D. xxvi. 2, 

6, Quod si tutor ad versa vale- 
tudine vel alia necessitate impe- 
ditur quominus negotia pupilli 
administrare possit, et pupillus 
vel absit vel infans sit, quern velit 
actorem, periculo ipsius tutoris, 
praetor vel qui provinciae praeerit, 
decreto constituet. 

D. XXV 


6. Sometimes even pupils receive 
curators ; as, for instance, when the 
legal tutor is unfit for the office ; for 
a person who already has a tutor 
cannot have another given him ; 
again, if a tutor appointed hy testa- 
ment, or hy the praetor or presses, is 
unfit to administer the affairs of his 
pupil, although there is nothing frau- 
dulent in the way he administers 
them, it is usual to appoint a curator 
to act conjointly with him. It is also 
usual to assign curators in the place 
of tutors excused for a time only. 
.27,* D. xxvi. 5. 16 and 16. 

6. If a tutor is prevented by ill- 
ness or otherwise from administering 
the affairs of his pupil, and his pupil 
is absent, or an infant, then the 
praetor or presses of the province will, 
at the tutoris risk, appoint by decree 
any one whom the tutor selects to he 
the agent of the pupil, 
i. 7. 24. 


This agent is to be distinguisbed from a curator. He is 
merely a person who acts under the tutor, and for whom the 
tutor is responsible. If the pupil were present, and past the 
age of infancy, he, with the authorization of the tutor, could 
appoint the agent, and there would be no necessity for the 
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confirmation of a magistrate ; hence the words et -pupillus vel 
absit vel infans sit 

The nncertain. duration of mental incapacity made the per- 
son entrusted with the case of one suffering under it be termed 
a curator, not a tutor ; otherwise the sufferer might be as inca- 
pable of going through legal forms as an infant. An adoles- 
cent and a prodigus could go through all the forms of law, 
and therefore there was no necessity, in their case, for the 
curator having an aucioritas. If they went through the pre- 
scribed forms, they were legally bound, whether the curator 
consented or not ; but unless the curator consented, the prsetor 
would always interpose and relieve them from any conse- 
quences that might be prejudicial ; and so they were not really 
bound, unless with the curator’s consent. 


Tit. XXIY. DE SATISDATIOJSTE TUTOEUM VEL 
CUEATOEUM. 


Ne tamen pupillorum pupilla- 
rumve, et eorum qui qnasve in 
curatione sunt, negotia a curato- 
hbus tutoribusve consumantur vel 
deminuantiir, curat prsetor ut et 
tutores et curatores eo nomine 
satisdent. Sed hoc non est per- 
petuum; nam tutores testamento 
dati satisdare non coguntur, quia 
tides eorum et diligentia ah ipso 
testatore probata est. Item ex in- 
qiiisitione tutores vel curatores dati 
satisdatione non onerantur, quia 
idonei electi sunt. 

Gai. i. 


To prevent the property of pupils 
and persons placed under curators 
being wasted or destroyed by tutors 
or curators, the prsetor sees that tu- 
tors and curators give security against 
such conduct. But this is not always 
necessary; a testamentary tutor is not 
compelled to ggve security, as his 
fidelity and diligence have been re- 
cognized by the testator. And tutors 
and curators appointed upon inquiry, 
are not obliged to give security, be- 
cause they have been chosen as being 
proper persons. 

199, 200. 


A patron and a father, when tutors, were ordinarily, though 
not as a matter of right, exempt from the necessity of giving 
caution. (D. xxvi. 4. 5. 1.) This necessity, therefore, only 
fell on tutores or curatores legitimi, and those appointed by 
inferior magistrates ; those appointed by higher magistrates 
being only appointed after inquiry, which rendered the giving 
of security needless. (See Tit. 20. 4.) The persons who be- 
came sureties (for the security demanded was always that of 
the guarantee of third persons) went through the form of fide-- 
jussio. The pupil or the person requiring a curator asked the 
surety whether he guaranteed the safety of the property. Fide 
jubisne rem salvam fore. And he answered, Fide jubeo. If 
the pupil or adult could not go through the ceremony, his 
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slave, or, if he had no slave, a person appointed by the magis- 
trate, went through the form for him. (See Bk. iii. Tit. 20.) 

Besides the guarantee taken for the fidelity of the tutor and 
curator, and the general liability of the whole of the tutor’s or 
curator’s property to make good any losses incurred through 
their neglect, those entrusted to their care had a further pro- 
tection in the necessity under which the tutor and curator were 
to make an inventory of all the property of the pupil or person 
requiring a curator (C. v. 51. 13) ; and, after the publication 
of the 78th Novel, by the tutor or curator being obliged to 
pledge himself by oath that he would act as a ^ bonus jpater- 
familias ’ would act. (Nov. 78, cap. 7.) 


1. Sed si ex testameuto vel in- 
quisitione duo pluresve dati fuennt, 
potest unus offerre satis de indem- 
nitate pupilli vel adolescentis, et 
contutori vel concuratori prseferri 
ut solus administret, vel iit contutor 
satis offerens prseponatur ei, et ipse 
solus administret. Itaque per se 
non potest petere satis a contutore 
vel concuratore suoj sed ofierre 
dehet, ut electionem det contutori 
vel concuratori suo, utruni velit 
satis accipere an satisdare. Quod 
si nemo eoruin satis offerat, si qui- 
dem adscriptum fuerit a testatore 
quis gerat, ille gerere debet j quod 
si non fuerit adscriptum, quern 
major pars elegerit, ipse gerere 
debet, ut edicto prsetoris cavetur. 
Sin autem ipsi tutores dissenserint 
circa eligendum eum vel eos qui 
gerere debent, praetor partes suas 
interponere debet. Idem et in 
pluribus ex inquisitione datis pro- 
bandiim est, id est, ut major pars 
eligere possit, per quern adminis- 
tratio fieret. 


D. xxvi. 2. 17. 19. 1 ; 


1. If two or more are appointed by 
testament, or by a magistrate, after 
inqiiiiy, as tutors or curators, any of 
them, by offering security for the in- 
demnification of the pupil or adoles- 
cent, may be preferred to his co-tutor 
or co-curator, so that he may either 
alone administer the property, or 
may oblige his co-tutor or co-curator 
to give security, if he wishes to ob- 
tain the preference and become the 
sole administrator. He cannot di- 
I’ectly demand security from his co- 
tutor or co-curator ; he must offer it 
himself, and so give his co-tutor or 
CO -curator the choice to receive or to 
give security. If no tutor or curator 
offers security, the person appointed 
by the testator to manage the pro- 
perty shall manage it j but if no such 
person be appointed, then the admi- 
nistration will fall to the person whom 
a majority of the tutors shall choose, 
as is provided by the prsetorian edict. 
If the tutors disagree in their choice, 
the praetor must interpose. And in 
the same way, when several are ap- 
pointed after inquiry by a magistrate, 
a majority is to determine who shall 
administer. 

D. xxvi. 7. 3. 1. 7, 8, 9, 


As it was generally movst convenient that one tutor alone 
should act, although all continued responsible (B. xxvi. 7. 3, 
2. 6), it was necessary that the tutor who did act, tutor one- 
rarius (opposed to tutores honorarii, those who did not act), 
should give security to the co-tutors. If he did not, he could 
be compelled by the means described in the text, either to do 
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SO or to allow some other co-tutor to take his place. Some- 
times the tutelage was apportioned by the magistrate among 
the different tutors, and each had a separate duty to perform, 
for which he alone was responsible. (D. xxvi. 7. 3. 9.) 

2. Sciendum autem est non so- 2. It should he observed that it is 

lum tutores vel curatores pupillis not only tutors and curators who are 
vel adiiltis ceterisque personis ex responsible for their administration 
administratione rerum teneri j sed to pupils, minors, and the other per- 
etiam in eos qui satisdationem acci- sons we have mentioned, but, as a last 
piimt, subsidiariam actionem esse, safeguard, a subsidiary action may be 
qu8e ultimum eis praesidium possit brought against the magistrate who 
adferre. Subsidiaria autem actio in has accepted the security as sufficient, 
eos datur, qui aut omnino atutori- The subsidiary action may be brought 
bus vel curatoribus satisdari non against a magistrate who has wholly 
curaverunt, aut non idonee passi omitted to take security, or has taken 
sunt cayeri. Quse guidem, tarn ex insufficient security; and the liability 
prudentium responsis quam ex con- to this action, according to the re- 
stitutionibus imperialibus, etiam in spouses of the jurisprudents, as well 
heredes eorum extenditur. as the imperial constitution, extends 

also to the heirs of the magistrate. 

D. xxwi. 8. 1. 11, 12. 4. 6. 

The heirs of the magistrate were only liable where the neg- 
ligence of the magistrate had been very great. (D. xxvii. 8. G.) 

3. Quihus constitutionibus et 3. The same constitutions also ex- 

illud exprimitur, ut nisi caveant preaaly enact, that tutors and cura- 
tutorea vel curatores, pignoribus tors who do not give security, may bo 
captis coerceantur. compelled to do so by seizure of tlieir 

goods as pledges, 

C. V. 35. 2. 

The magistrate would order a portion of their property 
to be seized, and retained until they gave security. (TiiEoniiL. 
Pamphf.) ^ 

4 Neque autem prasfectiis urbi, 4. Neither the prajfoct of the city, 
neque pra?tor, neque praises pro- nor the prmtor, nor the prmeB of“a 
vincise, neque quis alius cui tutores province, nor any oilier magistrate to 
dandi jus est, hac actione tenebi- whom the appointment of tutors bo- 
tur; sed hi tantummodo qui satis- longs, shall be liable to this action, 
dationem exigere solent. but only those magistrates whoso or- 

dinary cluty it is to exact the security. 

D. xxvii. 8, 1. 1. 

The words of the text, which are borrowed from Ulpian, are 
not strictly correct when applied to the title of Justinian; 
under his system the municipal magistrates, whose business 
it was to take security, could in some cases appoint tutors. 
(Tit. 20. 5.) ^ ‘ 
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Tit. XXV. DE EXCUSATIONIBUS TUTOEUM VEL 
CURATORUM. 


Excusantur aiitem tutores vel 
ciiratores variis ex caiisis, pleriina- 
que autem propter liberos, sive in 
potestate sint, sive emancipati. Si 
eiiim tres liberos superstites Eomse 
quis babeat, vel in Italia quatiior, 
vel in provinciis qninque, a tutela 
vel cura potest excusari, exemplo 
ceterorum nmnerimi ; nam et tute- 
1am vel ciiram placuit publicum 
mimus ease. Sed adoptivi liberi 
non prosunt, in adoptionem autem 
dati naturali patri prosunt. Item 
nepotes ex tilio prosunt, ut in locum 
patris succedant •, ex filia non pro- 
sunt. Filii autem superstites tan- 
tum ad tuteloe vel curse muneris 
excusationem prosunt ,• defunct! 
non prosunt. Sed si in bello amissi 
sunt qucesitum est an prosint ? Et 
constat eos solos prodesse, qui in 
acie amittuntiir j lii enim qui pro 
republica ceciderunt, in perpetuum 
per ^loriam vivere intelliguntur. 


Tutors and curators are excused 
on different grounds; most frequently 
on account of tbe number of tbeir 
children, whether in their power or 
emancipated. For any one who at 
Rome has three children living, in 
Italy four, or in the provinces five, 
may be excused from being tutor or 
curator as from other offices, for the 
office of both a tutor and a curator is 
considered a public one. Adopted 
children will not avail the adopter, 
but though given in adoption are 
reckoned in favour of their natural 
father. Grandchildren by a son, 
when they succeed to the position of 
their father, may be reckoned in the 
number, but not grandchildren by a 
daughter. It is only those children 
who are living that can be reckoned 
to excuse any one from being tutor 
or curator, and not those who are 
dead. It has been questioned, how- 
ever, whether those who have pe- 
rished in war may not be reckoned; 
and it has been decided, that those 
who die in battle may, but they only, 
for glory renders those immortal 
who have fallen for their country. 


D, xxvii. 1. 2. 2, t^c. ; D. xxvii. 1. 18. 


It was considered a matter of public policy that tutors or 
curators should act when their assistance was necessary, and, 
therefore, those who were appointed were obliged to accept 
the office, unless they could establish any valid reason for being 
excused. This Title gives a number of grounds on which a 
y)erson appointed tutor or curator was excused from holding the 
office. These grounds of excuse may be classed with tolerable 
accuracy under three heads — 1. The discharge of some public 
duty (pr. and paragraphs, 1, 2, 3. 14, 15) ; 2. Being in a posi- 
tion adverse to the pupil or adult (paragraphs, 4. 9. 11, 12. 
19) ; 3. Being incompetent to sustain the burden of the office 
(paragraphs 5, 6, 7, 8. 13). 

It was the lex Papia Poppma that first introduced ex- 
emption on the ground of the number of the children. 

Grandchildren by the daughter were not reckoned, as, other- 
wise, they would have been reckoned by two different persons, 
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their maternal grandfather and their paternal father or grand- 
father. 

1. Item divua Marcus in seme- 1. The Emperor Marcus declared 
strihus rescripsit, eum q[ui res fisci hy resczdpt in his Se7ne$tria, thfit a 
administrate a tutelayelcurajquam- person engaged in administering the 
diu administrate excusari posse. property of the fiscal department is 

excused from being tutor or curator 
while his administration lasts. 

D. xxvii. 1. 41. 

Augustus and Tiberius held a council of senators every six 
months for the discussion of affairs (Suet. Aug, 35) ; and we 
gather from the text that the practice was also adopted by 
Siarcus Aurelius, who published the records of the councils 
under the name of semestria. 

2. Persons absent on the service 
of the state are excused from being 
tutors or curators j and if those who 
have already been appointed either 
as tutors or curators, should after- 
wards be absent on the public ser- 
vice, they are excused during their 
absence, and meanwhile curators ar(^ 
appointed in their place. On their 
return, they must again take upon 
them the burden of tutelage ; and, 
according to Papinian’s opinion, ex- 
pressed in tbe fifth book of his 
answers, are not entitled to the pri- 
vilege of a year’s vacation, which is 
only allowed them when they arc 
called to a new tutelage. 

D. xxvii. 1. 10. pr. and 2. 


2. Item qui reipuhlicss causa ah- 
sunt, a tutela vel cura excusantur. 
Sed et si fiierint tutores vel cura- 
tores, delude reipuhlicge causa 
abesse coeperint, a tutela vel cura 
excusantur, quatenus reipuhlicae 
causa ahsimt, et interea curator loco 
eoriim datur. Qui si reversi fuerint, 
recipiunt onus tiitelse : iiani nec 
anm hahent vaeationem, ut Papi- 
nianus libro quinto responsorum 
rescripsit ; nam hoc spatium hahent 
ad novas tutelas vocati. 


The meaning of the text is that, if they had commenced 
holding the office of tutor before their absence, they were 
obliged to resume it immediately on their return. If, when 
they returned, a new tutelage was imposed on them, they 
might delay for a year to enter on its duties, 

3. Et qui potestatem hahent ali- 3. By a rescript of the Emperor 
qiiam, se excusare possunt, ut divus Marcus, all persons invested with 
Marens rescripsit ,■ sed cceptam tu- magisterial power may e.tcuse theui- 
telam deserere non possunt. selves,* but they cannot abandon th (3 

otlice of tutor, which they havc^ 
already undertaken. 

D. xxvii. 1. 17, 5. 

Qui jpotestatmi al'iquam hahent: i.e. all magistrates, in- 
cluding local magistrates. 
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4. Item propter litem quam cum ^ 4. No tutor or curator can excuse 

pupillo Yel adulto tutor yel curator liimself by alleging a law-suit with 
liabet, excusare nemo se potest, nisi the pupil or adult; unless the suit 
forte de omnibus bonis vel lieredi- embraces the whole of the goods, or 
tate controversia sit. the property, or is for an inheritance. 

D. xxYii. 1. 21. 

Justinian afterwards, in the 72nd Novel (c. 1), decided 
that no creditor or debtor of the pupil or adult should be 
allowed to become tutor or curator. 

5. Item tria on era tutelce non. 5. Three tutelages of ciiratorships, 
adfectatse yel cures proestant vaca- if unsolicited, serve as an excuse 
tiouem, quamdiii administrantur : from filling any other such office, 
iittamenpluriumpupillorumtutela, while the holder continues to dis- 
velcura eoriimdem bonorum, veluti charge the duties. But the tutelage 
fratriim, pro una computetur. of several pupils, or the curatorship 

of an undivided property, as where 
the pupils or adults are brothers, is 
reckoned as one only. 

D. xxvii. 1. 3. 15. 15. 

6. Sedetpropterpaupertatemex- 6. Poverty also is a sufficient ex- 

cusationem tribui tarn divi fratres cuse, when it can he proved such as 
quam per sedivus Marcus reseripsit, to render a man incapable of the 
si quis imparem se oneri injuncto burden imposed upon him, according 
possit docere. to the rescripts given both by the 

imperial brothers together, and by 
the Emperor Marcus singly. 

D. xxvii. 1. 7. 

Marcus Aurelius Antonians and Lucius Verus were the 
divi fmt'ves. 

7. Item propter adversam vale- 7. Illness also, if it prevent a man 
tudinem, propter quam nec auis from superintending his own affairs, 
quidem negotiis interesse potest, affords a ground of excuse, 
excusatio locum habet. 

8. Similiter oum qui literas ne- 8. So, too, a person who cannot 

scirot, Gxcusandnm esse divus Pius read must be excused, according to 
reseripsit ; quaxnvis et imperiti li~ the rescript of the Emperor An- 
terarum possunt ad administra- toninus Pius ; but persons who can- 
tionom negotiorum. sufficere. not read are sometimes considered 

capable of administering. 

D. xxvii. 1. G. 19. 

The magistrate would have to decide whether the property 
was so small, and the position of the pupil or adult so hum- 
ble, that this ignorance would be no bar. 

9. Item si propter inimicitias ali- 9. If it is through enmity that the 
quern testamento tutorem pater de- father appoints by testament any one 
derit, boc ipsum pr^estat ei excusa- as tutor, this circumstance itself will 
tionem; sicut per contrarium non afford a sufficient excuse; just as on 
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excusantur,qiiise tiitelamadminis- tlie other hand, they who have pro- 
traturos patri pupillorum promise- mised the father of the pupils to fill 
runt. the of&ce of tutor, cannot he excused. 

D. xxvii. 1. 6. 17. 

10. Non esse admittendam excii- 10. That the tutor was unhnown 

sationem ejus qui hoc solo utitur, to the father of a pupil is not of it- 
quod ignotus patri pupillorum sit, self to he admitted as a sufficient 
divi fratres rescripserunt. excuse, as is decided hy a rescript of 

the imperial brothers. 

D. xxvii. 1. 15. 14. 

11. Inimicitise quas quis cum 11. Enmity against the father of 

patre pupillorum vel adultorum the pupil or adult, if of a deadly 
exercuit, si capitales fiierunt, nec character, and no reconciliation has 
reconciliatio intervenit, a tutela vel taken place, is usually considered as 
cura solent excusare. an excuse from being tutor or cura- 

tor. 

D. xxvii. 1. 6. 17. 


12. Item qui status controversiam 12. So, too, he whose status has 

a pupillorum patre pass us est, ex- been called in question by the father 
cusatur a tutela. of the pupil, is excused from the 

office of tutor. 


That is. if the deceased has attempted to show that the 
persou appointed tutor was a slave. 


13. Item major septuaginta annis 
a tutela vel cura excusare se potest. 
Minores autem viginti quinque an- 
nis olim qiiidem excusabantur. A 
nostra autem constitutione prohi- 
bentur ad tutelam vel curam ad- 
spirare, adeo ut nec excusationis 
opus fiat. Qua constitutione cave- 
tur ut nec pupillus ad legitimam 
tutelam vocetur, nec adiiltus ; cum 
erat ineivile, eos qui alieno auxilio 
in rebus suis administrandis egere 
noscuntur, et aliisreguntur,aliorum 
tutelam vel curam subire. 


13. Persons above seventy years of 
age may be excused from being tutors 
or curators. Persons under the age 
of twenty-five were formerly excused, 
but, by our constitution, they are 
now prohibited from aspiring to these 
offices, so that excuses are become 
unnecessary. This constitution pro- 
vides that neither pupils nor adults 
shall be called to a legal tutelage. 
Eor it is absurd that persons who 
are themselves governed, and are 
known to need asKsistanco in the ad- 
ministration of their own affairs, 
should become the tutors or curators 
of others. 


D. xxvii. 1, 2. 10. 7 : 0. v. 30. 5. 


14. Idem et in milite ohservan- 14. The same rule holds good also 

dum est, ut nec volens ad tutelm as to military perstms. They cannot, 
onus admittatur. even though they wish it, be admitted 

to the office of tutor or (Uirator. 

15. Item Romos grammatici,rhe- 15. Grammarians, rhetoricians, and 
tores et medici, et qui in patria sua physicians at Rome, and those also 
id exercent et intra numorum sunt, who exercise such professions in 
a tutela vel cura habentvacationem. their own country, and are within 

the number anthorixed, are exempted 
from being tutors or curators. 

J), xxvii. 1. 6. 1. 
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It was Antoninus Pius who fixed the number which each 
city was to have. (D. xxvii. 1. 6. 1.) The largest provin- 
cial city was not allowed to have more than ten physicians, 
five grammarians, and five rhetoricians. 

Philosophers were also excepted (D. xxvii. 1. 6. 5); juris- 
prudents who were members of the council of the emperor 
(xxviL 1, 30) ; and all clerici, (C. i. 3. 52.) 

16. Qui autein vult se excusare, ^ 16. If a person wishes to excuse 

si plures haheat excusationes et de himself, and has several excuses, 
quibusdam non probaverit, aliis uti even supposing some are not ad- 
intra temporanonprohibetur. Qui mitted, there is nothing to prevent 
autem excuaare se volunt, non ap- his employing others, provided he 
pellant j sed intra dies quinquaginta does so within the prescribed time, 
continuos ex quo cognoverunt, ex- Those who wish to excusethemaelves 
cusare se dehen t, cujuscumque ge- are not to appeal, hut whatever kind 
neris sunt, id est, qualitercumque of tutors they may be, that is, how- 
datifuerint tutores, si intra ceutesi- ever they may have been appointed, 
mum lapidem sunt ah eo loco uM must ofier their excuses within the 
tutores dati suntj si vero ultra fifty days next after they have known 
centesimum habitant, dinumera- of their appointment, if they are 
tione facta viginti millium diurno- within a hundred miles of the place 
rum et amplius triginta dierum. when they were appointed. If they 
Quod tamen, ut Sc^evola dicebat, are at a greater distance they are 
sic debet computari ne minus sint allowed a day for every twenty miles, 
quam quinquaginta dies. and thirty days besides ; but the 

time should, as Scsevola said, be so 
calculated as never to he less than 
fifty days in the whole, 

D. xxvii, 1. 21. 1. 13. 1. 9. 

If he lived anywhere within four hundred miles, he would, 
reckoning a day for each twenty miles, and thirty days be- 
sides, fall short of fifty days, and therefore the rule was laid 
down as stated in the concluding sentence of the text. If he 
did not excxise himself within the appointed time, he could 
not afterwards escape the charge. 

Dies continui are opposed to dies utiles, the days on which 
legal business could be done ; dies continui meaning the next 
days, of whatever kind. 

17. Datus autem tutor ad univer- 17. The tutor who is appointed is 

sum patrimonium datus esse ere- considered as appointed for the whole 
ditur. patrimony. 

D. xxvii. 1. 21. 2. 

The tutor was appointed for the whole patrimony ; hut if 
it was situated in very different parts, he might apply to 
have other tutors appointed to act in the different localities. 
(D. xxvii. 1. 21. 2.) 

18. Qui tutelam alicujus gesait, 18. A person who has discharged 
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invitiia curator ejusdem fieri non 
compellitur ; in tantum iit, licet 
paterfamilias qui testamento tuto- 
rem dedit, adjecerit se eumdem 
curatoremdare,tamen in vi turn eum 
euram suscipere non cogenduin divi 
Seyerus et Antoninus rescripserunt. 


the otfice of tutor is not compelled 
against his will to become the cura- 
tor of the same person ; so much so, 
that although the father^ after ap- 
pointing a tutor by testament, adds 
that he also appoints the same per- 
son to be curator, the person so ap- 
pointed if unwilling cannot he com- 
pelled to take the office of curator ; 
so it has been decided by the rescript 
of the Emperors Seyerus and An- 
toninus, 


It is Antoninus Caracalla who is here tneaat. 

19. lidem rescripserunt, niaritiim 19. The s%me emperors have de- 
uxori SU 90 curatorem datum excu- cided hy rescript, that a husband ap- 
sare se posse, Hcet se iinmisceat. pointed as cumtor to his wife may 

excuse himself from the office, even 
after he has iuternieddled with her 
afiairs. 

D. xxyii. 1, 1. 5, 

The husband not only might excuse himself from the cura- 
torship of his wife, but in the time of Justinian he could not 
fill the office (C. v. 34. 2.); neither could the wife’s curator 
marry her. (C. v. 6.) 

It was the general rule that a tutor or curator who inter- 
meddled with the affairs of the pupil or adult renounced the 
right of offering excuses. 

20. Si quis autein falsis allega- 20. Anyone who has succeeded 
tionibus excusatiouem tutelm me- hy false allegations in getting him- 
ruit, non est hberatus onere tutelm. self excused from the oBice of tutor, 

is not thereby discharged from the 
burden of the office. 

D. xxiii. 2. 60.{ 


Tit. XXVL DE SUSPECTIS TUTOEIBUS VKL 
OUEATOEIJBUS. 

Sciendum est siispecti crimen ex The right of accusing a 8Usp(‘ctod 
lege duodecim tabularum descen- tutor or curator is dmiviffi from the 
dere. law of the Twelve Tables. 

D. xxvi. 10. 1, 2. 

1. Datum est autem jus remo- 1. The power of removing siw- 
vendi tutores siispectos KomsB prm- pcctod tutors belongs at Home to 
tori, et in provinciis prsosidibus the pnetor ; in the provinct'S to tho 
ear urn et legato procousulis. prmirkSf or to the legato of pro- 

consul. 

D. xxvi. 10. 1. 3, 4 
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2. Ostendimiis, qui possint de 
suspecto cognoscere ; nunc vide- 
amus qLui suspecti fieri possint. Et 
q[uidem. oinnes tutores possunt, sive 
testamentarii sint sive non, sed 
alterius generis tutores ; quai-e et 
si legitimus sit tutor, acciisari po- 
tent. Quid si patronus ? Adhuc 
idem erit dicenduni : dummodo 
meminerimus famse patroni par- 
cendum, licet ut suspectus remotus 
fuerit. 


2. We have shown what magis- 
trates may take cognisance of sus- 
pected persons : let us now inquire, 
what persons may heeome suspected. 
All tutors may become so, whether 
testamentary, or others j thus even 
a legal suitor may he accused. But 
what is the case with a patron ? He, 
too, may he accused ; hut we must 
remember, that his reputation must 
be spared, although he be removed 
as suspected. 


The descendants could not "bring an action to which infamy 
attached against an ascendant- They and the libertus could 
only call for the interference of the law to protect their pro- 
perty, not to punish the tutor with infamy. (D. xxxvii. 15. 
5.) And in the case of all legal tutors it was customary, 
except in very bad cases, not to remove them, but to join a 
curator with them. (D. xxvL 10. 9.) 'Ey famce pcorcendum 
is meant that the grounds of the decision for their removal 
were not to be expressed. 


3. Consequens est ut videamus, 
qui possunt suspectos postulare. 
Et sciendum est quasi publicam 
esse hanc actionem, hoc est, om- 
nibus patere. Quinimo et mulieres 
admittuntur ex rescripto divorum 
Severi et Antonini, sed eas solse 
quse pietatis necessitudine ductse 
ad hoc procedunt, ut puta mater j 
nutrix quoque et avia possunt, 
potest et soror. Sed et si qua alia 
mulier fuerit, cujiis prmtor per- 
pensam pietatem intellexerit non 
sexua verecundiam egredientem, 
sed pietate productam non con- 
tin ere injuriani pupillorum, ad- 
mittet earn ad accusationem. 


3. Let us now inquire, by whom 
suspected persons may he accused. 
Now an accusation of this sort is in 
a measure public, that is, it is open 
to all. Nay, by a rescript of the Em- 
perors Severus and Antoninus, even 
women are admitted to be accusers ; 
but only those who are induced to 
do so through feelings of affection, as 
a mother, a nurse, or a grandmother, 
or a sister, who may aU become ac- 
cusers. But the prsetor will admit 
any other woman to make the accu- 
sation, in whom he recognises a real 
affection, and who, without overstep- 
ping the modesty of her sex, is im- 
pelled hy this affection not to endure 
the pupil suffering harm. 


D. xxvi. 10. 1. e, 7, 


The actioii is called quasi publica^ because on the one 
hand it had the private object of securing the pupiPs interests, 
and on the other had, like public actions, criminal conse- 
quences, and might be brought hy a person not interested in 
the private result. 

Women, as a general rule^ could not institute public 
actions. (D. xlviii. 2. 1.) 

4. Impuberoa non possunt tu- 4. No person below the age of 
tores suos suspectos postulare j puberty can bring an accusation 
puberes autem curatores suos ex against his tutor as suspected: but 

M 
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consilio aecessariorum suspectos tliose have attained that age 
possunt am-iiere, et ita divi Sevenis may, luider the advice of their near 
et Antoninus, rescripserunt. relations, accuse their curators. Such 

is the decision given in a rescript ot 
the Emperors S everus and Antoninus. 

D. xxvi. 10. 7. 

5. Suspectiis autem est, q^ui non 5. A tutor is suspected who does 

ex hde tutelam gerit, licet solvendo not faithfully execute his trust, ai- 
sit, ut Julianus quoque rescripsit. though perfectly solvent, as Julian 
Sed et anteq.uain incipiat tutelam writes, who also thinlcs that even 
o-erere tutor, posse eum quasi sus- before he enters on his oince, a tutor 
pectum removeri idem Julianus may be^ removed, as suspected ; and 
rescripsit, et secundum eum con- a constitution has been made in ac- 
stitutum est. cordance with this opinion. 

D. xxvi. 10. 6. 

Ulpian says that a tutor could not be suspectus before be 
entered on bis office, and that if there were any reason to 
think him an improper person beforehand, the magistrate 
would forbid him to assume the administration. (D- xxvi. 
10. 3. 5. and 12.) Justinian decides in opposition to this. 

6. Suspectus autem remotus, si 6 . A suspected person, if removed 

quidem ob dolum, famosus est j si on account of fraud, is infamous, but 
ob culpam. non seque. not if for neglect only. 

C. V. 40. 9. 

For the meaning of the word infmvia see Introd. sec. 48. 

7. Si quis autem suspectus pos- 7. If an action is brought against 

tulatur, quoad cognitio finiatur, any one as suspected, his adminis- 
interdicitur ei administratio, ut tration, according to Papinian, is 
Papiniano visum est. suspended, while the accusation is 

pending. 

P, xlvi. 3. 14. 1. 

8. . Sed si suspecti cognitio sus- 8. If a process is commenced 
cepta fuerit, posteaque tutor vel against a tutor or curator, as sue- 
curator decesserit, extinguitur sus- peeled, and he dies while it is going 
pecti cognitio. on, the process is at an end. 

D. xxvi. 10. 11. 

The action to force the tutor or curator to give in his ac- 
counts would be brought against the heirs of the tutor or 
curator. Btit the suspiecti cognitio could not, as its object 
was to remove the tutor or curator, not to recover money 
from him. 

9. Si quis tutor copiam sui non 9. If a tutor fails to appear, that 
faciat ut alimenta pupillo decer- a certain amount of maintonauc© 
ziantur, cavetur epistola divorum may be fixed on for his pupil, it is 
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Severi et Antonini^, ut in posses- 
sionem bonorum ejus pupillus 
mittatur; et quoe mora deteriora 
futura sunt, dato curators distrahi 
jubentur. Erg-o ut suspectus re- 
moveri poterit, qui non praestat 
alimenta. 


D. xxvi. 


provided by a rescript of tbe Emperors 
ISeverus and Antoninus, that tbe 
pupil shall be put into tbe possession 
of tbe effects of tbe tutor, and that 
after a curator bas been appointed, 
those tbing^s, which are perishable, 
may be sold. Therefore a tutor, who 
does not afford maintenance to his 
pupil may be removed, as suspected. 

10. 7. 2. 


The praetor generally determined the amount to be an- 
nually expended on the maintenance and education of the 
pupil (the word alimenta must he taken very widely), when 
it was not determined by the testament of the father. The 
tutor had therefore to attend before the magistrate to state 
what amount the fortune of the pupil would bear. 

Dato caratore^ i.e. a curator given for this particular pur- 
pose only. 

10. Sed si quis praesens negat 10. But if the tutor appears, and 
propter inopiam alimenta non posse maintains that no certain amount of 
decerni, si hoc per mendacium maintenance can be fixed in eonse- 
dicat, remittendum eum esse ad quence of the smallness of the pupil’s 
priefectum urbi puniendum pla- estate ; if he says this falsely, he 
cuit : siciit ille remittitur, qui shall be handed over to the prefect 
data pecunia ministerium tutelce of the city, to be punished, just as a 
redemit. person is handed over who has pur- 

chased a tutelage by bribery. 

B. xxvi. 10. 3. 16. 


The praetor had no criminal jurisdiction, and therefore per- 
sons were sent for punishment to the jprcefectus wbis, (D. 
1 . 12. 1.) In the provinces the prwses could punish, as well 
as remove, the tutor. 

11. Libertus quoque, si fraudu- 11. Also a freedman, who ia proved 

lenter tutelam filiorum vel ne- to have been guilty of fraud, when 
potum patroni gessisse probetur, acting as tutor to the son or grand- 
ad prmfectum urbis remittitur son of his patron, is handed over to 
puniendus. the prefect of the city to be punished. 

D. xxvi. 10. 2. 

12. Novissime sciendum est, eos 12. Lastly, it must be known that 

qui fraudulenter tutelam vel cnram they who are guilty of fraud in their 
administrant, etiamsi satis offerant, administration, must be removed, al- 
removendos a tutela ; quia satis- though they offer sufficient security, 
datio tutoris propositum male- For giving security makes no change 
volum non mutat, sed diutius gras- in the malevolent purpose of the 
sandi in re familiari facultatem tutor, but only procures him a longer 
prsestat. opportunity of injuring the estate. 

D. xxvi. 10. 6. 6. 

M H 
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A person is considered thus open to suspicion whose general 
character and conduct warrant the suspicion. But a zealous 
and honest man, as we learn in the next paragraph, is not to 
be removed on suspicion, because he is poor. 

18. Suspectum enim eum pu- 13. We also deem every man sus- 
tamus, ( 3 [iii morihus tails est ut pected, whose conduct is such that 
suspectus sit. Enim vero tutor we cannot hut suspect him. A tutor 
vel curator, quamvis pauper est, or curator who is faithful and dili- 
fidelis tamen et diligens remo- gent, is not to he removed, as a sus- 
vendus non est quasi suspectus. pected person, merely because he is 

poor. 

D. xxvi. 10. 8. 



LIBEE SECUNDES. 


Tit. I. DE DIVISIONE EEEUM ET QUALITATE. 

Having treated in the first book of the law of persons, the 
Institutes now proceed to treat of the law of things — that is, 
they pass from persons who exercise rights to things over which 
rights are exercised. Eights may be divided into those which 
we have in or over things as against all the world, and those 
which we have against particular persons. ( See Introd. sec. 61.) 
The second book of the Institutes, and the first portion of the 
third, treat of the former class, and of the mode in which they 
are acquired. 

The most proper mode of treating the law of things would 
be, perhaps, first to inquire of what divisions things themselves 
are susceptible ; next, to divide rights in things (Jwa in re) 
according to the extent of the right ; and lastly, to treat of the 
mode in which those rights are acquired. To a certain extent 
this mode of dividing the subject is adopted in the Institutes, 
but not very distinctly or expressly. Things themselves may 
be divided, generally, by making the basis of division either 
the relation in which they stand to persons, or something in- 
herent in the nature of the things. Things divided in the first 
way may be subdivided according as they are the subject of 
the rights of all men or no men on the one hand, and of par- 
ticular men on the other, the latter class receiving modifications 
according to the character in which particular men hold them. 
This division of things is treated of in the first sections of 
this Title. The most prominent distinction inherent in things 
is that of things corporeal and things incorporeal, and this is 
treated of in the second Title. There are other divisions of 
things (see Introd. secs. 52-60) which ai’e alluded to in the 
Institutes, but not expressly noticed. 

A person may have the whole sum of all rights over a thing 
when in Eoman law he was said to have the dominium. These 



LIB. II. TIT. I. 


1(5G 

rights of the dominus were summed up in the jus utend% that 
is, making use of the thing ; the jas fTuend% that is, reaping 
the fruits and profits; andtheJ?^cs ahutend% that is, consuming 
the thing, if capable of consumption. Or any one of the jura 
in rem may be separated from the rest and enjoyed by different 
persons. (See Introd. sec. 64.) These fragments of the domi- 
nium^ called servitudes, are treated of in the third and three 
following Titles. Or a person may have a right over a thing 
in the ownership of another, limited by the extent to which 
he has a claim against the owner, as a creditor has over the 
thing given him in pledge as a security for the debt. This 
right, generally termed in Eoman law the jus pignoris^ is not 
spoken of expressly in the Institutes, but a brief sketch of the 
law on the subject will be found in the conclusion of the notes 
to the fifth Title. 

The Institutes then recur to the modes by which the owner- 
ship in things is acquired, and the subject is divided according 
as ownership is acquired in a particular thing, or in a univer- 
sitas reruTYiy that is, the aggregate of rights possessed by a 
particular person. Two of the principal modes of acquiring 
particular things, occupation, that is, being the first person to 
appropriate an unappropriated thing, and tradition, that is, the 
owner handing over the thing to another person with the in- 
tention of transferring the ownership, and the transferee re- 
ceiving the thing with the intention of becoming owner of it, 
have been treated of in the first Title as also have the subordi- 
nate modes of accession, when an inferior thing is acquired by 
the owner of a more important thing, and specification, when 
a new thing is created, and belongs to the creator. In the sixth 
Title, another mode of acquiring particular things is treated 
of, that of usucapion^ the process by which the law attached 
the legal ownership after a certain length of possession. The 
seventh Title treats of certain cases in which gift might be 
looked on as a different mode of conferring ownership from 
tradition. This ends the discussion of the modes of acqtiiring 
the ownership in particular things. The eighth and ninth Titles 
speak of certain restrictions on alienation, and of otie person 
acquiring ownership through other persons. In the tenth Title, 
the^ Institutes proceed to discuss the modes of ac(|uirmg a 
universitas rerum. The two chief modes are, the gift of an 
hereditas by testament, and the succession to an hereditas in 
case of intestacy. The subject of testaments occupies the 
remainder of the second book, and that of succession to an 
intestate occupies the first nine Titles of the third book. Three 
or four minor modes of acquiring a universitas rermrij of 
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which, arrogation is the most important, are then noticed; and 
with the twelfth Title of the third book the treatment of jura 
in re^ and of the modes of acquiring ownership in them, is 
brought to a conclusion. This treatment of the modes of 
acquisition is subject to the inconvenience noticed by Grains 
(ii. 191), that legacies which are a mode of acquiring specific 
things, are treated of as if coming under the acquisition of a 
universitas reriim by testament. 

Previously to the legislation of Justinian, there had been 
two other modes of acquisition applicable both in the case of 
particular things and in that of a nniversitas rerum^ which 
are treated of by Grains at considerable length. (GtAI. ii. 18-37. 
See also Ulpian, Reg, 19. 2.) These were, mancipation, the 
process by which res mancipi were conveyed from one Eoman 
citizen to another (see Introd. sec. 59), and injure cessio. The 
cessio in jure was a fictitious suit, in which the person who 
was to acquire the thing claimed (vindicabat) the thing as his 
own, the person who was to transfer it acknowledged the justice 
of the claim, and the magistrate pronounced it to be the pro- 
perty (addicebat) of the claimant. Mancipation Ojud cessiones 
injure were both abolished by Justinian. 


Superiore libro de jure persona- 
rum exposuimus ; modo videamus 
de rebus, qiue vel in nostro patri- 
monio vel extra patrimonium nos- 
trum liabentur, Qiundam enim 
natural! jure comniiinia sunt om- 
nium, quiedam piiblica, qucedam 
universitatis, qiuedam nullius, ple- 
raque aingulorum, qiue ex variia 
causis cuique adquiruiitur, sicut ex 
subjectis apparebit. 


In the preceding book we have 
treated of the law of persons. Let 
us now speak of things, which either 
are in our patrimony, or not in our 
patrimony. For some things by the 
law of nature are common to all ; 
some are public j some belong to 
corporate bodies, and some belong 
to no one. Most things are the pro- 
perty of individuals, who acquire 
them in different ways, as will ap- 
pear hereafter. 


Gal ii. 1 ; D. i. 8. 2. 


Under the word res^ thing, is included whatever is capable 
of being the subject of a right. The principal division of 
Grains is into things divini juris and humani juris. Here 
the principal division is according as things are m nosiro 
patrimonio ; that is, belong to individuals ; or extra nostrum 
patrimonium; belong to all men {communes)^ or no 

men (nullius), or to bodies of men (ufiiversitatis). The 
words bona and pecunia, it may be observed, are only used 
of things m nostro patrimonio. 


1. Et quidem natural! jure com- L By the law of nature these 
munia sunt omnium hmc ; aer, aqua things are common to mankind — the 
profluena, et mare et per hoc litora air, running water, the sea, and con- 
maris. Nemo igitur ad litus maris sequently the shores of th,e sea. No 
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accedeie proMbetur, dum tamen one, therefore, is forbidden to ap- 
villis et monumentis et eediiiciis proacb the sea-sbore, provided that 
abstineat : q^uia non sunt juris gen- be respects habitations, monuments, 
tium, sicut et mare. and buildings, wbicb are not, like tbe 

sea, subject only to tbe law of nations. 

D. i. a 2. 1 5 B. i. a 4. 

Of things that are cotninon to all any one may take such a 
portion as he pleases. Thus a man may inhale the air, or float 
his ship on any part of the sea. As long as he occupies any 
portion, his occupation is respected ; but directly his occupation 
ceases, the thing occupied again hecomes common to all. The 
sea-shore, that is, the shore as far as the waves go a.t furthest, 
was considered to belong to all men. For the purposes of self- 
defence any nation had a right to occupy the shore and to repel 
strangers. Individuals, if they built on it, by means of piles 
or otherwise, were secured in exclusive enjoyment of the por- 
tion occupied ; but if the building was taken away, their occu- 
pancy was at an end, and the spot on which the building 
stood again became common. (D. i. 8. 6. ) 

2. Plumina autem omnia et por- 2. All rivers and poi’ts are public ; 
tus publica sunt. Ideoque jus pis- hence the right of fishing in a port, 
candi omnibus commune est in or in rivers, is common to all men. 
portu fluminibusQue. 

^ B.i.8.4. 1; D. xlvii. 10. 13. 7. 

The word publicus is sometimes used as equivalent to com- 
munis^ hut is properly used, as here, for what belongs to the 
people. Things public belong to a particular people, but may 
be used and enjoyed by all men. Eoads, public places and 
buildings might be added to those mentioned in the text. The 
particular people or nation in whose territory public things lie 
may permit all the world to make use of them, but exercise a 
special jurisdiction to prevent any one injuring them. In this 
light even the shore of the sea was said, though not very strictly, 
to he a res publica : it is not the property of the particular 
people whose territory is adjacent to the vsbore, but it belongs 
to them to see that none of the uses of the shore are lost by 
the act of individuals. Celsus says, Liiora in quce populus 
Romanus imperium Iiabet populi Romani esse arhitror (D. 
xliii. 8. 3), where, if we are to bring this opinion of Celsus into 
harmony with the opinions of other jurists, we mmst understaii<l 
^populi Romani esse^ to mean ^are subject to the guardian- 
ship of the Eoman people.’ 

S. Est autem litus mans, quatenns 3. The sea-shore extends as far as 
hybernus fiuctus muximus excurrit. the greatest winter fiood rims up. 

B. 1. 1C. 9C. 

Celsus ascribes this definition to Cicero, who apparently 
borrowed it from Aquilius. (Cic. Top, 7.) 
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4. B-iparurQquoqiieusnspiibliciis 
est juris gecitium, sicut ipsius flu- 
minis. Itaqiie navem ad eas adpli- 
care; funes arboribus ibi natis reli- 
gare, onus aliquod in bis reponere 
ciiilibet liberum est, sicut per ipsum 
flumen navigare ; sed proprietas 
earum illoruni est quorum prsediis 
hcerent : qua de causa arbores quo- 
que in iisdem natse eorumdem sunt. 


4. Tbe public use of tbe banks 
of a river is part of tbe law of 
nations, just as is tliat of tbe river 
itself. All persons therefore are as 
mucb at liberty to bring tbeir vessels 
to tbe bank, to fasten ropes to tbe 
trees growing there, and to place any 
part of tbeir cargo there, as to navi- 
gate tbe river itself. But tbe banks 
of a river are tbe property of those 
whose land they adjoin .; and conse- 
quently tbe trees growing on them 
are also tbe property of the same 
persons. 


D. i. 8. 6 , 


The banks of rivers belonged to the proprietors of the 
adjacent lands; but the use of them, for the purposes of 
navigation or otherwise, was open to all. The proprietors 
therefore could alone reap the profits of the soil ; but if they 
attempted to exercise their rights so as to hinder the public 
use of the bank, they would be restrained by an interdict of 
the prsetor. (See Introd. sec. 107.) 

5 . Litoriim quoque usiis publicus 5. Tbe public use of tbe sea-sbore, 
juris gentiumest, sicut ipsius mails; too, is part of the law of nations, as 
et ob id quibuslibet liberum est is that of tbe sea itself ; and there- 
casam ibi ponere in quam se reci- fore any person is at liberty to place 
piant, sicut retia siecare et ex mail on it a cottage, to which be may re- 
reducere. Proprietas autem eoriim treat, or to dry bis nets there, and 
potest iiitelligi nullius esse, sed ej us- haul them from tbe sea; for the 
dem juris esse cuj us et mare, etquse shores may be said to be tbe pro- 
siibjacet mari terra vel arena. perty of no man, but are subject to 

the same law as tbe sea itself, and 
tbe sand or ground beneath it. 

D. i. 8. 5. pr. and 1. 

The shores over which the Koman people had power were 
not the property of the Eoman people, although it belonged 
specially to the Eoxnan people to see that the free use of them 
was not hindered. (See note to paragraph 2.) 

0. Univevsitatis sunt, non singulo- 6. Among things belonging to a 
rum, veluti q^uic in civitatibus sunt corporate body, not to individuals, 
theatra, stadia et aimilia, et si quae are, for instance, buildings in cities, 
alia sunt communia civitatum. theatres, race-courses, and other 

similar places belonging in common 
to a whole city. 

I), i. 8. 6. 1. 

Universitas is a corporate body, such as the guilds {collegia) 
of different trades ; for instance, the collegium pistorum. 
Me8 universitatis are things which can be used by every 
member of the universUas. 
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Botli the state and corporate bodies had property which 
they held exactly like individuals ; as, for instance, the agri 
vectigales, or slaves and lands belonging to a collegium. 
Such things were not publicce or universitatis in the sense 
in which the words are used here ; for every member of the 
state or corporation could not use and enjoy such things, 
although the proceeds went to the general purposes of the 
state or corporation. They were, like the property of indi- 
viduals, in nostro patrimonio^ the state or corporation being 
looked on as any other owner. 

7. Niilliiis ail tern sunt res sacrse 7. Things sacred, religious, and 

et religiosse et sanct^e ; quod enim holy, belong to no one ; for that 
divini juris est, id nullius in bonis which is subject to divine law is not 
est. the property of any one. 

Gai. ii. 9. 

Res nullius are either things unappropriated by any one, in 
which sense things common, or unoccupied lands, or wild ani- 
mals, are res nullius ; or they are things to which a religious 
character prevents any human right of property attaching. 

8. Sacrse res sunt, quae rite et per 8. Things are sacred which have 

pontitices Deo consecrate sunt, ve- been duly consecrated by the pontiffs, 
luti secies sacriB et donaria qiuerite as sacred buildings ^nd oiibrings, pro- 
ad ministerium Dei dedicata sunt, perly dedicated to the service of (xod, 
Quae etiam per nostram constitu- which we have forbidden by our con- 
tionem alienari et obligari prohi- stitution to be sold or mortgaged, 
buimiis, excepta causa redemptionis except for the purpose of purchasing 
captivorum. Si quis vero auctori- the freedom of captives. But, if 
tate sua quasi sacrum sihi consti- any one consecrates a building by his 
tuerit, sacrum non est sedprofamim. own authority, it is not sacred, hut 
Locus auteni in qno asdes sacrm profime. But ground on which a 
sunt cedificatse, etiam diru to asdificio sacred edifice has once been erected, 
sacer adhucmanet,ut et Papinianus even after the building has been 
rescripsit. destroyed, continues to be sacred, as 

Papiuiaii also writes. 

D. i. 8. 6. 3,* 0. i. 2. 21. 

The distinction between res saerce and rdigiosw^ in tlie 
older pagan law, was that the former were things dedicated 
to the celestial gods, the latter were things abandoned to tlie 
infernal — reliotm cliis manihus. (Gai. ii. 4.) In order that 
a thing should be sacra, it was necessary that it should be 
dedicated by a pontiff and with the axithority of the people, 
afterwards of the senate, finally of the emperor. (T). i. 8. 6. 1.) 
Things consecrated were by law inalienable. The support of 
the poor in a time of famine (C. i. 2. 21), and afterwards the 
payment of the debts of the church (Nov. 120. 10), sufficed, as 
well as the release of captives, as reasons for the sale of con- 
secrat(H] moveables ; but immoveables were always inalienable. 
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9. Religiosum locum unusquis- 9. Any man at his pleasure makes 

que sua voluntate facit^ dum mor- a place religious hy burying a dead 
tuum infert in locum suiim. In body in his own ground; but it is not 
communem autem locum purum permitted to bury a dead body in land 
invito socio inferre non licet ; in hitherto pure, which is held in coni- 
commune vero sepulcrum etiam in- mon, against the wishes of a copro- 
vitis ceteris licet inferre. Item si prietor. But when a sepulchre is 
alienus ususfructua est, proprie- held in common, any one coproprie- 
tarium placet, nisi consentiente tor may bury in it, even against the 
usufructuario, locum religioaum non wishes of the rest. So, too, if an- 
facere. In alienum locum conce- other person has the usufruct, the 
dente domino licet inferre ; et licet proprietor may not, without the con- 
postea ratum habuerit quam illatus sent of the usufructuary, render the 
est mortuus, tamen religiosus fit place religious. But a dead body 
locus. may be laid in a place belonging to 

another person, with the consent of 
the owner ; and even if the owner 
only ratifies the act after the dead 
body has been buried, yet the place 
is religious. 

D. i. 8. 6. 4; D. si. 7. 2. 7. 

Directly the body or bones of a dead person, whether slave 
or free, were buried, the ground in which they were buried 
became religiosus^ although previously pure, that is, neither 
sacer^ religiosus^ nor sanctus (D. xi. 7. 2. 4), provided that 
the person burying the body was the owner of the soil or had 
the consent of the owner. 

Although the place was a res nullius, yet there could be a 
special kind of property in it. There were tombs and burial- 
places in which none but certain persons, as, for instance, 
members of the same family, could be buried ; and this kind 
of interest in a locus religiosus was transmissible to heirs, or 
even to purchasers of a property, if the right of burying in a 
particular place was attached, as it might he, to the owner- 
ship of that property. (D. xviii. 1. 24.) 

10. SanctfB quoque res, veluti 10. Ploly things also, as the walls 

muri et porto, quodammodo divini and gates of a city, are to a certain 
juris sunt, et ideo nullius in bonis degree subject to divine law, and 
sunt. Ideo autem muros sanctos therefore are not part of the property 
dicimus, quia poena capitis consti- of any one. The walls of a city are 
tuta sit in eos qui aliquid in muros said to be holy, inasmuch as any 
deliquerint. Ideo et legum eas oflence against them is punished 
partes quibua poenas constituimus capitally ; so too those parts of laws 
ad versus eos qui contra leges fece- by which punishments are established 
rint, sanctiones vocainus. against transgressors, we term sanc- 

tions. 

Gai. ii. 8. 9 ; D. i. 8. 8 ; D. i. 8. 9. 3 ; D. i. 8. 11. 

Res sanctce are those things which, without being sacred, 
are protected against the injuries of nxen {sanctum est quod ah 
injuria hominum defensum atque munitum est) by having 
a severe penalty attached to the violation of their security. 
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11. Sir^ulorum autem hominim 
multis modisresfiunt; quarumdam. 
eniiu reriim dominium nanciscimur 
jure natiirali quod, sicut diximus, 
appellatur jus gentium; quarum- 
dam jure civili. Oommodius est 
itaque a vetustiore jure incipere; 
palam est autem vetustius esse jus 
naturale, quod cum ipso gen ere 
Lumano rerum natura prodidit. 
Cmlia enim jura tunc esse coepe- 
runt, cum et civitates condi et ma- 
gistratus creari et leges scribi 
ccBperunt. 

D.3 


11. Tilings become tlie property of 
individuals in various ways; of some 
we acquire tbe ownership by natural 
law, which, as we have observed, is 
also termed the law of nations ; of 
others by the civil law. It will be 
most convenient to begin with the 
more ancient law; and it is very evi- 
dent that the law of nature, esta- 
blished by nature at the first origin 
of mankind, is the more ancient, for 
civil laws could then only begin to 
exist, when states began to be foun- 
ded, magistrates to fe created, and 
laws to be written. 

1 1 . 1 . 


We now proceed to inquire how property is acquired m 
particular things. It is acquired either by natural or civil 
modes. The natural mode -first treated of is occupation, of 
which there are two essential elements ; that the thing, the 
property in which is acquired, should be a res mdlius^ and 
that the person acquiring it should bring the thing into his 
possession, that is, into his power, and do so with the inten- 
tion of holding it as his property (pro suo hahendi). 


12. T erm igitur bestias et volucres 
et pisces, ide«t,oinniaanimaliaqua3 
mari, coelo et terra nascuntur, simul 
atqiie ab aliquo capta fuerint, j ure 
gentium statimilliua esse incipiunt: 
quod enim ante nulliuseat, id natu- 
rali ratione occupanti conceditiir, 
Nee interest, feras bestias et volu- 
cres utrum in suo fundo quisqiie 
capiat, an in alieno. Plane qui in 
alienumfundum ingreditur venandi 
aut aucupandi gratia, potest a do- 
mino, si is providerit, proliiberi ne 
ingrediatur. Quidquid autem eonini 
ceperis, eo usque timm esse intelli- 
gitur, donee tua custodia coercetur; 
cum vero evaserit custodiam tuam, 
et in naturalem libortatem so rece- 
perit, tuum esse desinit, et rursus 
occupantis fit. Naturalem autem 
lib ertatem r ecipere iiitelligitur, cum 
vel oculos tuos efiiigerit, vel ita 
sit in conspectu tuo, ut difiicilis sit 
ejus persecutio. 


Gai. ii. G7. ; I), xli. 1. 1. 1 ; D. xli. 1 


12. Wild beasts, birds, fish, and all 
animals, which live either in the sea, 
the air, or on the eartli, so soon 
they are taken by any one, immedi- 
ately become by the law of nations 
the property of the captor ; for natu- 
ral reason gives to the first occupant 
that which had no previous owner. 
And it is immaterial whether a man 
take wild beasts or birds upon bis 
own ground, or on that of another. 
Of course any one who enters the 
ground of another for the sake of 
hunting or fowling, may be prolii- 
bited by the proprietor, if he ]per- 
c(nvos his intention of enteiing. 
Whatever of this kind yon take is 
regarded as your propert y, so long as 
it remains in your power, but wlum 
it has escaped and rec{fv'er(‘d its na- 
turiil lib«n'tj% it C(‘aHes to be yours, 
and again beconu'S the propt'riy of 
him who captures it,. J t is considert‘d 
to have recovered its natural lilKsrty, 
if it has either oscap(‘.d out of your 
sight, or if, although, not out of sight, 
it yet could not be pursued without 
great difficulty. 

.3pr. and 1 ; B. xli 1. 3. 2; B.xli. L 4 
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Directly the thing ceases to he in the power of the occu- 
pant, the property in it is lost, and it is exactly as if it had 
never been seized or occupied, "What is meant by being in 
the power of the occupant must vary according to the nature 
of the thing occupied. Several examples are given in this 


and the following paragraphs. 

13. niud qusesittim est, an si fera 
hestia ita vulnerata sit nt capi pos- 
sit, statim tua esse intelligatur. 
Qiiibusdam placuit statim esse 
tuam, et eousque tuam videri donee 
earn persequaris ; quod si desieris 
persequi, desinere tuam esse, et rur- 
sus fieri occupantis. Alii non aliter 
putaverunt tuam esse, quam si earn 
ceperis. Sed posterior em sententiam 
nos confirmamus, quia multa aeci- 
dere possimt ut earn non capias. 


B. xli. 


13. It has been asked, whether, if 
you have wounded a wild beast, so 
that it could be easily taken, it im- 
mediately becomes your property. 
Some have thought that it does be- 
come yours directly you wound it, 
and that it continues to be yours 
while you continue to pursue it, but 
that if you cease to pursue it, it then 
ceases to be yours, and again becomes 
the property of the first person who 
captures it. Others have thought 
that it does not become your pro- 
perty until you have captured it. W e 
confirm this latter opinion, because 
many accidents may happen to pre- 
vent your capturing it. 

1. 5. 1. 


G-aius, in this passage of the Digest, informs us that the 
former opinion was that of Trebatius. 


14. Apium quoque natura fera 
est. Itaque qum in arhore tua con- 
sederint, antequam a te alveo inclu- 
dantur, non magistum intelliguntur 
esse, quam volucres quas in arbore 
tua nidum fecerint ; ideoque si alius 
eas incluserit, is earum dominus 
erit. Favos quoque si quos efiece- 
rint, quilibet eximere potest. Plane 
integi'a re, si provideris ingredien- 
tem fundiim tuum, poteris eum jure 
probibere ne ingreaiatur. Examen 
quoque quod ex alveo tuo evolave- 
rit, eousque intelligitur esse tuum, 
donee in conspectii tuo est, nec dif- 
ficilis ejus est persecutio : alioquin 
occupantis fit. 


D. xli. 


14. Bees also are wild by nature. 
Therefore, bees that swarm upon 
your tree, until you have hived them, 
are no more considered to he your 
property than the birds which build 
their nests on your tree j so, if any 
one else hive them, he becomes their 
owner. Any one, too, is at liberty to 
take the honeycombs the bees may 
have made. But of course, if, before 
anything has been taken, you see 
any one entering on your land, you 
have a right to prevent his entering. 
A swarm which has flown from your 
hive is still considered yours as long 
as it is in your sight and may easily 
he pursued, otherwise it becomes the 
property of the first person that 
takes it. 

.. 6, 2-4. 


It is said that the owner of the land, if he wished to secure 
the bees for himself, must prevent any one entering Integra 
re ; because, if the bees are once taken, they belong to the 
person who’ takes them, although the owner of the land 
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may have an action against the person entering against 
his will. 


15. Peacocks, too, and pigeons are 
naturally wild, nor does it make any 
difference that they are in the habit 
of flying out and then returning 
again, for bees, which without doubt 
are naturally wild, do so too. Some 
persons have deer so tame, that they 
will go into the woods, and regularly 
return again ; yet no one denies that 
deer are naturally wild. But, with 
respect to animals which are in the 
habit of going and returning, the 
rule has been adopted, that they are 
considered yours as long as they 
have the intention of returning, but 
if they cease to have this intention, 
they cease to be yours, and become 
the property of the first person that 
takes them. These animals are sup- 
posed to have lost the intention, 
when they have lost the habit, of 
returning. 

Gat. ii. 68 ^ D. xli. 1. 55. 

16. G-allinarumaiitemetanserum 16. But fowls and geese are not 
non eat fera naturaj idque ex eo naturally wild, which we may learn 
possumusintelligere, quod alias sunt from there being particular kinds of 
gallinae quas feras vocamus, item fowls and ^eese which we term wild, 
alii anseres quos feros appellamus. And, thereiore, if your geese or fowls 
Ideoque si anseres tui aut gallinae should be frightened,and takeflight, 
tuae aliquo casu turbati turbataeve they are still regarded as yours wher- 
evolaverint, licet conspectum tuum ever they may be, although you may 
effiigerint, quocuraque tamen loco have lost sight of them ; and who- 
sint, tui tuseve esse intelliguntur ; et ever detains such animals with a 
qui lucrandi animo ea animalia re- view to his own profit, commits a 
tinet, furtum committer e intelli- theft. 

gitur. 

1). xli. 1. 5. 0. 

17. Itemeaquasexhostibuscapi- 17. The things we take from our 
nius, jure gentium statim nostra enemies h(^come imme<Iiatoly ours by 
hunt, adeo quidem ut et libeii the law of nations, so that even free- 
homines in servitutem nostrum de- men thus become our slavcis ; but if 
dueantur. Qui tamen, si evaserint they afterwards escape from us, and 
nostram potestatem et ad sues re- return to their own people, they re- 
versi fuerint, pristinum statum re- gain their former condition, 
cipiunt. 

Gai. ii, 69 j D. xli, 1. 5. 7j I). xlL L 7. 

The possessions of an enemy were always looked on as res 
nullius ; the first person who took them became the owner. 
Practically, of course, things taken in war did not belong to 
the particular soldier who took them, unless in very excep- 
tional cases, because he took them as one of a large body, 


15. Pavommi etcolumharum fera 
natura est: nec ad rem pertinet, 
quod ex consuetudine avolare et 
revolare solent ; nam et apes idem 
faciunt, quarum constat feram esse 
naturam. Oervos qiioque ita qui- 
dam mansuetos hahent, ut in silvas 
ire et redire soleant, quorum etipso- 
rum feram esse naturam nemo 
negat. In iis autem animalibiis 
quse ex consuetudine ahire et redire 
solent, talis regula comprobata est, 
ut eousque tua esse iutelligantur, 
donee animum revertendi habeant ; 
nam si revertendi animum habere 
desierint, etiam tua esse desinunt, 
et fiunt occupantium. Revertendi 
autem animum videntur desinexe 
habere, cum revertendi consuetudi- 
nem deseruerint. 
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whose exertions all contributed, directly or indirectly, to the 
capture. The army, again, did but represent the state ; and 
though moveables were generally given up to the soldiers and 
divided among them, land taken in war was claimed by the 
state, whose servants the soldiers were and in whose behalf 
they fought. 

Just as the freeman, who had been made a prisoner and a 
slave, regained his status when he returned to his own conn-- 
try hj the jus postliminii (see Bk. i. Tit. 12. 5), so every- 
thing that returned to its former state of being free from any 
owner, was said to do so by a process analogous to the jus 
postliminii, Marcian, for example, speaks in the Digest (i. 
8. 6. ) of a person building on a shore, and after having said 
that the soil is only his while the building remains, goes on, 
alLoquin^ cedifiGio dilapso^ quasi juj'e postliminii revertitur 
locus in pristinam causam-. 

We have no mention here, which we might expect to have, 
of the mode by which things retaken in war returned to their 
owners, nor what things did so return. We know that the 
things that did return were said to do so by postliminium : 
Pomponius says, {diice species postliminii sunt aut ut ipsi 
revertamur aut aliquid recipiamus^ D. xlix. 15. 14.) Gene- 
rally speaking, if the property of individuals w^as captured by 
an enemy and retaken, it was prceda^ that is, was part of the 
spoil of war, and belonged to the state, not to its former 
owner. But there were certain things to which a jus postli-- 
minii attached, and which, if retaken, reverted to their ori- 
ginal owner, and did not form part of the prmda. These 
things, so far as we know them, were land, slaves, horses, 
mules, and ships used in war. (Cic. Top, 8 ; D. xlix. 15. 2.) 

18. Item lapilli et gemmae et 18. Precious stones, gems, and 
cetera quae in litore inveniuntur, other things, found upon the sea- 
j ure natural! statim invent oris hunt, shore, become immediately by natu- 
ral law the property of the finder. 

D. i. 8. 3. 

In the next section Justinian leaves the subject of acquisi- 
tion by occupation, but afterwards speaks of matters that 
properly belong to it, of islands rising in the sea (paragr. 22), 
treasures found (paragr. 39), things abandoned by their 
owner (paragr. 47, 48). 

19. Item ea qiim ex animalibus 19. All that is born of animals of 

dominio tuo subjectis nata sunt, which you are the owner, becomes 
eodem jure tibi adquiruntur. by the same law your property. 

D. xli. 1. 6. 

From the 19th to the 35th paragraph inclusive, may be 
taken together as hearing more or less on the subject of ac- 
cession. The Latin word accessio always means an increase 
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or addition to something previously belonging to us, but 
commentators have used the word accession not only for the 
increase itself, but also for the mode in which the increase 
becomes our property. 

First, there is the instance given in this section and in the 
35th section of the produce of animals, and the fruits of lands 
belonging to us. They are really part of that which origi- 
nally belonged to us. The owner of the wheat-seed is poten- 
tially the owner of the blade and the ear, the owner of the 
animal is potentially the owner of its young. 

Again, a thing may he an accessio, an actual gain or in- 
crease to our property, which was in theory of law, but not in 
fact, ours already. This is the case with an island in a river, 
an instance given in sec. 22. The bed of the river becomes 
publicus by the mere fact of the river flowing over it; if 
any portion of the bed is dried so as to form an island, it 
ceases to be public, and, becoming private, is presumed to 
be a part of the adjacent land. It is something not newly 
acquired, hut restored to us hy nature ; we have been tem- 
porarily deprived of it, and again resume our rights over it. 

Again, a person who uses materials sometimes only gives 
them a new form, sometimes makes with them a new thing, 
different from the materials themselves. When he does the 
latter, the thing he makes, the nova species ^ as the jurists 
termed it, becomes his by the fact of his making it. The 
thing did not exist, and he has made it to exist, and it be- 
longs to him by a title not dissimilar to that of occupation : 
it is a new thing, which he is the first to get into his power. 
To take an instance given in paragraph 25, a man who makes 
wine out of another’s grapes has made something new of a 
kind distinct from the grapes themselves, and the wine be- 
longs to him. 

Again, when two things belonging to different owners are 
united so as to become integral portions of a common whole, 
but one portion is subordinate and inferior to the other, we 
have to ask whether the owner of the greater became the 
owner of the less? The Roman jurists answered this hy ask- 
ing whether the two things could after their union be separa- 
ted from each other. If this was physically possible each 
owner of the respective portions continued to be owner ; but 
if not, the owner of the more important or principal thing 
became the owner of the less important or accessory thing. 

20. Pra^tereaquodporalluvionem 20. Moreover, tlie alluvial soil 
agro tuo fluTuen adjecitjure gen- added by a river to your land be- 
tium tihi adquiritur. JEst aiitem comes yours by the law of natiouH. 
alluvio increment um latens; per Alluvion is an imperceptible iucroaHe, 
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alluvionem autem id videtur adjici, and that is added by alluvion, wbicb 
quod itapaulatiin adjiciturut Intel- is added so gradually that no one 
ligere non possis quantum quoquo can perceive bow much is added at 
momento temporis adjiciatur. any one moment of time. 

B. xH. 1. 7. 1. 

The deposit of earth gradually formed by alluvion upon the 
bank of a river is inseparable from the native soil of the bank; 
and the owner of the latter acquires the former by right of 
accession. 

An exception was made in the case of agri that is, 

lands belonging to the state by right of conquest, and granted 
or sold in plots. If these plots were enlarged by alluvion, 
the increase did not become the property of the owner of the 
plot. (D. xli. 1. 16.) The reason seems to be that the 
particles deposited by alluvion were considered public as 
forming portion of the current of the stream, the waters of 
which were public, and when these particles were deposited 
by the side of a plot granted or sold by the state, they were 
not allowed to enlarge the plot of which the state had already 
determined the proper size. 

21. Quod si vis fluminis partem 21. But if the violence of a river 

aliquam ex tuo prsedio detraxerit, should bear away a portion of your 
et viciiii prtndio attulerit, palam land, and unite *it to that of your 
est earn tuam perinanere. Plane, neighbour, it undoubtedly still con- 
si long! ore tempore fuiido vieini tinues yours. If, however, it re- 
tui ba3serit, arboresque quas secuni mains for a long time united to your 
traxerit, in eiim fundum radices neighbour’s land, and the trees, 
egerint, ex eo tempore videntur which it swept away with it, tahe 
vieini fundo adquisitse esse. root in his ground, these trees from 

that time become part of your 
neighbour’s estate. 

B. xli. 1. 7. 2 . 

When a large mass of earth is carried to the side of a river 
bank, it is quite possible to detach it, and consequently the 
mass remains the property of its former owner, but if it 
becomes inseparable in the manner described in the text, then 
the property in it is changed. 

Videntur acqiiisitm is substituted Iierefor videtn^r acquisita 
in the Bigest, to include the trees themselves as well as the 
soil of the fragment. (See paragr. 31.) 

22, Insula q^um in mari nata est, 22. "When an island is formed in 
quod rare) accidit, occupantis fit ; the sea, which rarely happens, it is 
iiullius enim esse creditur. In du- the property of the first occupant ; 
mine nata, quod frequenter accidit, for before occupation, it belongs to 
si quidern mediam partem fluminis no one. But when an island is 
tenet, communis est eoruin qui ah formed in a river, which frequently 
utraq^ue parte fluminis prope ripani happens, if it is placed in the middle 
prEodxa possident, pro modo latitii- of it, it belongs in common to those 
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wlio possess tlie lauds uoar tli6 
laanks on each side of the river, in 
proportion to the extent of each 
man’s estate adjoining the banks. 
But, if the island is nearer to one 
side than the other, it belongs to 
those persons only who possess lands 
contiguous to the bank on that side. 

a river divides itself and^ after- 
wards unites again, thus giving to 
any one’s land the form of an island, 
the land still continues to belong to 
the person to whom it belonged 
before. 

D. xii. 1. 7. 3, 4. 

An island formed by a stream cutting off a portion of land 
could not be supposed to belong' to any one but its former 
owner. But if the island was formed by the bed of the river 
becoming dry in any part, it might be doubtful to whom it 
belonged. The bed of the river, as long as the river flowed 
over it, was public. IIIq dlv&us gfWB'hii sihi jixvni&Th 
pTivdt'ws ctxit&cb fuiti incipit taThien puhlicus (D. xliii. 
12. 1. 7); or rather the use of it was public, while the soil 
itself "was the property of the private individuals to whom the 
soil of the hanks belonged, and therefore when the bed was 
dried, when it had ceased to be subject to public use, the pri- 
vate owners resumed the rights of ownership oyer it, qii'dm ex^ 
siccatus esset alveus, proximorum jit, quia jam populus eo 
non utiiur. (D. Ixi. 1. 30. 1.) If the bed was not wholly but 
partially dried, the island formed would belong to the owner of 
the nearest hank; if it lay entirely on one side of the stream, or 
if it lay partly on one side and partly on the other, it would 
belong to the owners of both banks in such proportion as a 
line drawn from the middle of the stream would divide it. 


dinis cuj usque fundi, quae latitude 
prope ripam sit. Quod si alteri 
parti proximior sit, eorum est tan- 
tiim qui ab ea parte prope ripam 
praedia possident. Quod si aliqua 
parte divisum sit flumen, deinde 
infra unitiim, agriim alicujus in 
formam insulae redegerit, ejiisdeni 
permanet is ager cujus et fuerat. 


23. Quod si naturali alveo in 
universum derelicto, alia parte 
fiuere coeperit, prior quidem alveus 
eonun est qui prope ripam ^ejus 
praedia possident, pro modo scilicet 
latitudinis cuj usque agri quae, 
latitude prope ripam sit. ^Novus 
autem alveus ej us* juris esse incipit, 
cujus et ipsum flumen, id est pub- 
lieu s. Quod si post aliquod tempus 
ad priorem alveiim reversnm fuerit 
flumen, rursus novus alveus eorum 
esse incipit qiii prope ripam ejus 
prjedia possident, 

B. xli. 


23. If a river, entirely forsaking 
its natural channel, begins to 
in another direction, the old bed of 
the river belongs to those who pos- 
sess the lands adjoining its banks, 
in proportion to the extent that their 
respective estates adjoin the banks. 
The new bed follows the coiulition 
of the river, that is, it iKicoines 
public. And, if after some tiihe the 
river returns to its forjner channel, 
the new bed again becomes the pro- 
perty of those who possess ilie lands 
contiguous to its hanks. 

L 7. 5. 
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It might happen that the soil over which the river flowed 
was known to have belonged to a different person, and not to 
the owners of the adjacent banks. If the river changed its 
channel and left the soil dry, to whom was the recovered land 
to belong, could its original owner claim it, or was the pre- 
sumption of law so fixed in favour of the owners of the ad- 
jacent banks that nothing was admitted to rebut it ? Grains 
says that strict law was against the original owner, but adds, 
vix est ut id obtineat (D. xli. 1. 7. 5j; equity would hardly 
allow such strictness to prevail in all cases. 

24. Alia sane causa est, si cujus 24. The case is quite different if 
totus ager inundatus fuerit : neque any one’s land is completely inun- 
enim inundatio fundi speciem com- dated ; for the inundation does not 
iniitat, et oh id si recesserit aqua, alter the nature of the land, and 
joalam est eum fundum ejus nianere therefore, when the waters have re- 
ciijus et fuit. ceded, the land is indisputably the 

property of its former owner. 

D. xli. 1. 7. 6. 


An inundation is here contrasted with a change in the 
course of a river. A field overflowed with water is still a field, 
and as much belongs to its owner as if it were dry. 


2^5. Cum ex aliena materia spe- 
cies aliqua facta sit ab aliquo, qmmri 
solet quis eoruin naturali rationo 
dominus sit, utrum is qui fecerit, 
an ille potius qui materim dominus 
fuerit. Ut eece, si quis ex alienis 
iivis aiit olivia aut spicis vinum aiit 
oleum aut frumentum fecerit, aut 
ex alicno auro vel argento vel fere 
vas aliquod feceiit, vel ex alieno 
vino ot niello niulsum miscuerit, 
vel ex modicanientis alienis enipla- 
striini aut collyrium composuerit, 
vel ex aliena lana vestiraentum 
fecerit, v<d ex alienis tabulianavem 
vel armarium vel subsellium fabri- 
cavorit. Et post multaa Sabiniano- 
r nm et Proculianorum ambiguitates 
placuit media sontentia existiman- 
tium, si ea specdes ad materiam re- 
dud possit, eum videri dominum 
esse, qui materiiB dominus fuerit j 
si non possit roduci, eum potius in- 
telligi dominum, qui fecerit; ut 
ecce, vas conflatura })otest ad mdem 
massam imis vel argenti vel auri 
reduc.i; vinum autom aut oleum 
aut frumentum ad uvas et divas 
et spxcas reverti non potest, ac ne 


25. When one man has made any- 
thing with materials belonging to 
another, it is often asked which, ac- 
cording to natural reason, ought to 
be considered the proprietor, whether 
he who gave the form, or he rather 
who owned the materials. For in- 
stance, suppose a person has made 
wine, oil, or wheat, from the grapes, 
olives, or ears of corn belonging to 
another; has cast a vessel out of 
gold, silver, or brass, belonging to 
another; has made mead with an- 
other man’s wine and honey; has 
composed a plaster, or eye-salve, 
with another man’s medicaments ; 
has made a garment with another’s 
wool ; or a ship, a chest, or a bench, 
with another man’s timber. After 
long controversy between the Sabi- 
nians and Proculians, a middle opi- 
nion has been adopted, baaed on the 
following distinction. If the thing 
made can be reduced to its former 
rude materials, then the owner of 
the materials is also considered the 
owner of the thing made ; but, if the 
thing cannot be so reduced, then he 
who made it is the owner of it. . For 
2 
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mulsum quidem ad vinum et mel example, a vessel, VT^lien cast, can 
resolvi potest. Quod si partim ex easily be reduced to its rude mate - 
sua materia partim ex aliena spe- rials of brass, silver, or gold,- but 
ciem aliquam fecerit quis, veluti wine, oil, or wheat, cannot be re- 
ex suo vino et alieno melle mulsum converted into grapes, olives, or ears 
miscuerit, aut ex suis et alienis of cornj ner can mead be ^solved 
medicamentis emplastrum aut col- into wine and honey. But, if a man 
lyxium., aut ex sua lana et aliena has made anYthing*, partly with his 
vestimentum fecerit, dubitandum own materials and partly with the 
non est hoc casu eum esse dominum materials of another, as, if he has 
qui fecerit, cum non solum operam made mead with his own wine and 
siiam dedit, sed et partem ejusdem another man’s honey, or a plaster or 
materise prsestavit. eye-salve, partly with his own, and 

partly with another man’s medica- 
ments, or a garment with his own 
and also with another man’s wool, 
then in such cases, he who made 
the thing is undoubtedly the pro- 
prietor ; since he not only gave his^ 
labour, but furnished also a part of 
the materials. 

Gai. ii 79 5 D. xli. 1. 7. 7; D. vi. 1. o. 1 ; R xli. 1. 27. 1. 

When materials belonging to different persons were mixed 
together, or one person bestowed his labour on the materials 
of another, although one person only might be the owner of 
the product, yet he did not become so at the expense of others. 
He was obliged to pay those whose materials or labour bad 
been employed the value of their respective materials or labour, 
and was liable to a condictio or personal action (see Introd. 
sec. 95) for the enforcement of the payment. He himself 
could claim the product itself by vindication or real action, 
given only to the owner of a thing. The jurists very com- 
monly speak of a person being able to vindicate a thing as a 
mode of saying that he is the owner, the test of ownership 
being whether the supposed owner could or could not claim 
the thing by vindication 

Supposing a person formed a thing with materials belonging 
to another, which was the one that could claim it by a real 
action, the maker of the thing or the owner of the materials? 
The Proculians said, the thing is a new thing and its maker is 
the owner ; the Sabinians said, the materials remain, although 
their form is changed, and their proprietor is the owner of tlm 
thing made. The distinction sanctioned by Justinian decided 
the question according to the fact of there being or not being 
a really new thing made. If there wavS, then the reasoning of 
the Proculians held good, and the maker becomes the owner 
by a species of occupation, quia quod factum est^ antm nuU 
liusfuerat. If the thing made was only the old inatc^rials in 
a new form, then it belonged to the owner of the materials in 
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accordance with the opinions of the Sabinians. The opinion 
of each school, therefore, was admitted where the facts were 
in accordance with it. 

In the latter part of the section Justinian says that if the 
materials were partly the property of the maker, the thing 
made certainly belonged to him. This must be understood 
strictly with reference to the case spoken of in the text, that, 
namely, of materials, none being merely accessory, i.e. subordin- 
ate, to the others, being inseparably mixed together. If some of 
the materials were only accessory, and the thing made was not 
a new thing, it would not necessarily belong to the maker, but 
would only belong to him if he were the owner of the principal 
materials ; and if the different materials were separable from 
each other, they would still belong to their respective owners. 


26. Si tamen alienam purpiiram 
vestimento suo quis intexuit, licet 
pretiosior est purpura, accessionis 
vice cedit vestimento. Et qui do- 
minus fuit purpiiriB, adversus eiim 
qui suhripuit, habet furti actionem 
et condictionem, sive ipse sit qui 
vestimentum fecit, sive alius ; nam 
extinctoe res, licet vindicari non 
possint, condici tamen a furibus et 
qiiibusdani aliis possessoribiis pos- 
sunt. 


D. X. 4. 7. 


26- If, however, any one bas inter- 
woven purple belonging to another 
into bis own vestment, the purple, al- 
though the more valuable, attaches to 
the vestment as an accession, and its 
former owner bas an action of theft, 
and a condiction against the person 
who stole it from him, whether it was 
he or some one else .who made the 
vestment. For although things which 
have perished cannot be reclaimed 
by vindication, yet this gives ground 
for a condiction against the thief, 
and against many other possessors. 

; (jAI. ii. 79. 


This is an instance of what is termed by commentators 
adjionctio. The owner of a thing in the possession of another 
could bring an action called ad exhibendum, to make the per- 
son, in whose possession it was, produce or exhibit it, so that 
the owner, if he could establish his claim to it by vindication, 
might be sure that it was not made away with. Ulpian says, 
in the Digest (x. 4. 7. 2), that a person whose, purple was inter- 
woven could bring an action ad exhibenclum against the owner 
of the vestment. This, which is as much as to say that the 
owner of the purple is still its owner, seems at variance with 
what Justinian says here of the purple acceding to the vest- 
ment, and of the person, qui dominus fuit purpivrce^ having 
only a personal action. Their respective decisions would, 
however, be right, according as the purple was not or was an 
inseparable part of the vestment. Supposing the purple was 
so interwoven that it could be again separated, then its ow'ner, 
remaining its owner, could bring an action ad exhibendum. If 
it were made an inseparable part of the vestment, if it were an 
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extincta res^ i. e. could no more have a separate, distinct exist- 
ence^ then,beingby itsnature accessory totbe vestment^ it would 
becomethe property of the owner of the vestment, and its former 
owner would only have a personal action to recover its value. 

Quibiisdwm jpossessorihus. The word qiiibusdamiB used to 
exclude bona fide possessors of the res extincta^ who had not 
done anything to cause it to perish. Against an. actual thief 
an actio f%rti and a concUctio might be brought, against others 
only a condictio. (Theophiu. Paraphr.) 


27. Si duoruni materise ex yo- 
luntate dominorLim confusa3 sint, 
totum id corpus quod ex confu- 
sioue fit utriusque commune est; 
veluti si qiii vina sua coiifuderint, 
aut massas argenti vel ami con- 
fiaverint. Sed etsi diversae mate- 
rise sint, et oh id propria species 
facta sit, forte ex vino et melle 
mulsum, aut ex aiiro et argento 
electniin. idem juris est: nani et 
eo casu communem esse specieni 
non dubitatur. Quod si fortuitii 
et non voluntate dominoruni con- 
fusae fuerint vel diversae materise, 
vel quse ejiisdem generis sunt, 
idem juris esse placuit. 


27. If materials belonging to two 
persons are mixed together by their 
mutual consent, whatever is thence 
produced is common to both, as if, 
for instance, they have intermixed 
their wines, or melted together their 
gold or silver. And although the 
materials are diiferent which are em- 
ployed in the admixture, and thus a 
new substance is formed, as when 
mead is made with wine and honey, 
or electrum by fusing together gold 
and silver, the rule fs the same ; for 
in this case the new substance is 
undoubtedly common. And if it is by 
chance, and not by the intention of 
the proprietors, that materials, whe- 
ther similar or different, are mixed 
together, the rule is still the same. 


D. xli. 1. 7-9. 


This union of liquids is termed by commentators confuBio^ 
When the product became common property, then any of the 
joint proprietors could procure their own share to be given up 
to them by bringing an action called cominimi divideudo. 


28. Quod si frumentum Titii fru- 
mento tuo mixtuiix fuerit, si qui- 
dem ex voluntate vestra, commune 
erit ; quia singula corpora, id est, 
singula grana quee ciij usque pro- 
pria fuerunt, ex consensu restro 
communicata sunt. Quod si casu 
id mixtum fuerit, vel Titus id mis- 
cuerit sine tua voluntate, non vi- 
detur commune esse, quia singula 
corpora in sua substantia durant j 
nec niagis istis casibus commune 
fit frumentum, quam grex intelligi- 
tiir esse communis, si pecora Titii 
tnis p('eoribus mixta fuerint. Bed 
si ab alterutro vestrum totum id 
Ifumeiituin retineatur, in rem qui- 


28. If the wheat of Till us is mixed 
with yours, when this takes place by 
your mutual consent, the mixed heap 
belongs to you in common ; because^ 
each body, that is, eaoli grain, which 
before was the property of one or 
other ol‘ you, has by your mutual 
consent been made ytiur common 
property; but, if the intermixture 
were accidental, or made by Titias 
without your consent, the mixed 
wheat does not then belong' to you 
both in common; because the grains 
still remain distinct, and retain tlndr 
proper subatance. The wheat 121 such 
a case no more bo(‘oines common to 
you both, than a liock would if 
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dem actio pro modo frumenti cu- tlie slieep of Titius were mixed with 
j usque competit; arbitrio autem yours; but, if either one of you keep 
judicis continetur, ut ipse sestimet the whole quantity of mixed wheat, 
quale cuj usque fru men turn fuerit. the other has a real action for the 

amount of wheat belonging' to him, 
but it is in the province of the judge 
to estimate the quality of the wheat 
belonging to each. 

D. vi. 1. 4. 6, 

This mixing together of things not liquid is termed by com- 
mentators Gommixtio. If the things mixed^ still remaining 
the property of their former owners, were easy to separate 
again, as for instance, sheep united in one flock, when one 
owner brought his claim by vindication his property was re- 
stored to him without difficulty ; but if there was difficulty in 
separating the materials from each other, as in dividing the 
grains of wheat in a heap, the obvious mode would be to 
distribute the whole heap in shares propoiiionate to the 
quantity of wheat belonging to tbe respective owners. But it 
might happen that the wheat mixed together was not all of 
the same quality, and therefore the owner of the better kind 
of wheat would lose by having a share determined in amount 
only by the quantity of his wheat ; and the judge therefore 
was permitted to exercise his judgment {arhitrio continetur 
— see Introd. sec. 106) how great an addition ought to he 
made to his share to compensate for the superior quality of 
the wheat originally belonging to him. 

20. Cum in suo solo aliquis ex 29. If a man builds upon bis own 
aliena materia mdilicaverit, ipse ground with the materials of another, 
intelligitur dominus tedificii j quia he is considered the proprietor of the 
omne quod iuredificatur solo cedit. building, because everything built on 
Nec tamen ideo is qui materise the soil accedes to it. The owner of 
dominns fuerat, desinit dominus the materials does not, however, cease 
ejus esse ; sed tantisper neque vin- to be owner, only while the building 
dicare earn potest, neque ad ex- stands he caxinot claim the materials, 
Idbendiim de oa re agere, propter or demand to have them exhibited, on 
legem duodecira tabulavum, qua account of the law of the Twelve 
cavetiir ne quis tignum alienum Tables, providing that no one is to be 
sedibiis suis junctum eximere co- compelled to take away the of 

gatur, sed diiplum pro eo puestet another which has been made part of 
per actionem quje vocatur de tig- his own building, but that he may be 
no injxmcto. Appellatione autem made,by the action fwywncjfo 

tigni ’ omnia materia significatur, to pay double the value ; and under 
ex qua mdificia hunt. Quod ideo the term tignwn all materials for 
provisum est, ne oedificia rescindi building are comprehended. Theob- 
necesse sit j sed si aliqua ex causa ject of this provision was to prevent 
dirutum sit aedilicium, poterit ma- the necessity of buildings being 
teriae dominus, si non fuerit du- pulled down. But if the building is. 
plum jam perseciitiis, tunc earn destroyed from any cause, then the 
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vindicare et ad exMbendum de ea owner of the materials, if he has not 
re agere. already obtained the double value, 

may reclaim the materials, and de- 
mand to have them exhibited. 

Gii. ii. 73 j D. xli. 1. 7. 10. 

Materials, although forming part of a building belonging to 
the owner of the ground, were not considered themselves as 
necessarily belonging to the owner of the building. They were 
still the property of the person to whom they had belonged 
before being employed in the building. They were separable 
from the soil, and, if a special law had not prevented it, 
could have been claimed by their owner, and their production 
enforced by an action ad exhibendum. The Twelve Tables 
forbad, however, the needless destruction of buildings, ne 
cedificia rescindi necesse sit. They suspended the right of 
claiming the materials, or bringing an action ad exliibendum 
until the building w^as destroyed. When it was destroyed in 
any way (aliqua ex causa) the material might be reclaimed, 
or an action ad exliibendum brought. Meanwhile, by an 
action termed de tigno injuncto their owner might, if he 
preferred, recover double their value, forfeiting, however, 
thereby all right of eventually reclaiming them. 

Such was the law when the builder employed the materials 
of another quite innocently. If this conduct was tainted with 
mala fldes, as it would be if he knew that the materials did 
not belong to him, the law of the Twelve Tables still prevented 
the materials being at once reclaimed by the compulsory de- 
struction of the building ; but an action ad exkihendum was 
permitted to be brought as a means of punishing the builder. 
(D. vi. 1, 23. 6.) The effect of this action in such a case was 
that the defendant, not producing the thing demanded, was 
condemned in such a sum as the judge thought right as a 
punishment for his having put it out of his power to produce 
it — quasi dole fecerit quominus possideat. (D. xlvii. 3. 1. 2.) 


30. Ex diverse, si quis in alieno 
solo sua materia domum tedifica- 
verit, illius fit domus cujus et 
solum est. Sed hoc casu materios 
domiuus proprietatem ejus amittit, 
quia voluntate ejus intelligitar 
alienata, utiqiie si non ignorabat 
se in alieno solo fodidcare j et ideo 
licet diimta sit domus, materiam 
tanien vindicare non potest. Oerte 
illiid^ constat, si in possessione 
constituto asdidcatore, aolidominus 
petat domum suam esse, nec solvafc 


30. On the conti'ary, if any one 
builds with his own materials on the 
ground of another, the building be- 
comes the property of him to whom 
the ground belongs. But in this case 
the owner of the materials loses his 
property, heeause ho is prosumod to 
have voluntarily parted with them, 
that is, if he kneiw he was building 
upon another’s land ; and, therefore, 
if the building should be destroyed, 
he cannot, even then, reclaim the 
materials. Of course, if the person 
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retium materise et mercedes fa- 
rorum, posse eum per excep- 
tionem doli niali repelli, utique si 
bonse fidei possessor fiierit, qui 
pedidcavit 5 nam scienti alienum 
solum esse potest objici culpa, 
quod aedificaverit temere in eo solo 
quod intelligeret alienum esse. 


who builds is in possession of the 
soil, and tlie owner of the soil claims 
the building, but refuses to pay the 
price of the materials and the wages 
of the workmen, the owner may be 
repelled by an exception of dolus met-- 
lus, provided the builder was in pos- 
session hona fide. Por if he knew 
that he was not the owner of the soil, 
it might be objected that he was 
wrong to build on ground which be 
knew to be the property of another. 


D. xli. 1. 7. 12. 


If a person used bis own materials in building on the land 
of another, he must have done so either knowing or not know- 
ing that the land was not his own. If he did not know this, 
then, when the building was destroyed, he could reclaim the ma- 
terials ; or, if he was in possession of the building, could refuse 
to deliver it to the owner unless he was indemnified for his ex- 
penses, at least so far as they had been incurred profitably to 
the owner of the soil. If he did know that the land was not 
his own, the text, adopting the words of Gains (D. xli. 1. 7. 
12), says that he entirely lost all property in the materials, and 
was considered to have voluntarily alienated them. There are 
passages both in the Digest and Code not quite in accordance 
with this decision, and which would make it appear that, if the 
owner of the materials could show that it was not his intention 
to give them to the owner of the land, he could recover them 
or their value. (D. v. 3. 38; Cod. iii. 32. 2 ; C. iii. 32. 5.) 

DohiS ojialiLS (opposed to dolus bonus, artifice which the 
law considers honestly employed) means fraud. When a 
plaintiff was repelled by an exception of fraud, such words as 
these were introduced in the intentio of the action : si in ea 
re nihil dolo mala Auli Aqerii factum sit neque fiat (See 
Introd. sec. 104.) 


31, Si Titiixs alienam plantam 
in solo suo posnerit, ipsius erit, et 
ex diverse si Titius suam plantam 
in Msovii solo posnerit, Msevii 
planta erit : si modo utroque casu 
radices egerit; ante enim qnam 
radices egerit, ejus permanet cujus 
et fuerat. Adeo autem ex eo 
tempore quo radices agit planta, 
proprietas ejus commutatnr, ut si 
vicini arbor ita terrain Titii pres- 
serit ut in ejus fundum radices 
egerit, Titii effici arbor em dica- 
mus 5 rationem enim non per- 


31. If Titius places another man’s 
plant in ground belonging to himself, 
the plant will belong to Titius ; on 
the contrary, if Titius places his own 
plant in the ground of Manuus, the 
plant will belong to Mmvius — tkat is, 
if, in either case, the plant has taken 
root ; for, before it has taken root, it 
remains the property of its former 
owner. But from the time it has 
taken root, the property in' it is 
changed ; so much so, that if the tree 
of a neighbour presses so closely on 
the ground of Titius as to take rout 



186 


LIB. IL TIT. I. 


mittere ut alterius arbor esse in- init, we pronounce that the tree he- 
telligatur, quatn cujns in fund urn comes the property ot Titius. For 
radices egisset. Ft ideo prope reason does not permit, that a tree 
confinium arhor posita, si etiam in should he considered the property of 
vicini fiindimi radices egerit, com- any one else than of him, in whose 
munis fit. ground it has taken root ; and there- 

fore, if a tree, planted near a boun- 
dary, extends its roots into the lands 
of a neighbour, it becomes common. 

GAi.ii.74j xH. 1. 7. 13. 

The tree after it had once taken root, did not belong to its 
former owner, although it was afterwards severed from the soil. 
It would seem natural that it should belong to him, because it 
was separable from the soil, and did not become a part of it 
more than the materials of a building became part of the soil ; 
but the j urist considered that the nourish ment it had drawn from 
the soil had made it a new tree, cdia facta est (D. xli. 1. 26. 2), 
and thus the owner of the soil claimed it by occupation. 

When the text says that the tree which strikes root into 
the soil of Titius belongs to Titius, this is only to be under- 
stood of a tree of which all the roots are in the soil of Titius. 
If only some of the roots were in the soil of Titius, the tree 
would belong partly to Titius, partly to its former owner. 

32. Qua ratione autem plaiitoe 32. As plants rooted in the earth 

quae terra coalescunt, solo cedunt, accede to the soil, so, in the vsame 
eadem ratione frumenta qiioque way, grains of wheat which have 
qufe sata sunt, solo ceclere intel- been sown are considered to accede 
liguntur. Ceterum sicut is qui in to the soil. But as he, who has built 
alieno solo asdificarerit, si ab eo on the ground of another, may, ac- 
dominus petat sedificium, defendi cording to what we have said, defend 
potest per exceptionem doii mali himself by an exception of dolm 
secundum ea qiise diximiis, ita if the proprietor of the ground 

ejusdem exceptionis auxilio tutus claims the building; so also he may 
esse potest is qui alienuni fundum protect himself by the aid of the 
sua impensa hona fide conseruit. same exception, who, at his own 

expense and acting hona Jide, has 
sown another man’s land. 

Gai. ii. 75, 70; D. xli. ]. 9. 

33. Literse quoque, licet aurem 33. Written characters, although of 
sint, perinde chartis membranisque gold, accede to the paper or parch- 
ceduiit, ac solo ceclere solent ea ment on which they are written, just 
quae injedificautur aut insenintur: as whatever is built on, or sown in, 
ideoque si in chartis memhranisve the soil, accedes to the soil And 
tuis cai'meu vel historian! vel ora- therefore if Titius has written a 
tionem Titius scripseht, huj us cor- poem, a history, or an oration, o!i 
poris non^ Titius sed tu dominus your paper or parchment, yon, and 
esse yideris. Sed si a Titio petas not Titius, are the owner of the writ- 
tiios libros tuasve luembranas, nec ten paper. But if you claim your 
inipensas scripturm solvere paratus books or parchments from Titius, but 
sis, poterit se Titius defendere per refuse to defray the expense of the 
exceptionem doli mali, utique si writing, then Titius can defimd him- 
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earuni cliartarum membranammve self by an exception of dolus makis; 
possessionem bona fide nactus est. that is, if it was hona fide t]i^i be 

obtained possession of the papers or 
parchments. 

Gai. ii. 77 ; D. xli. 1. 9. 1. 

In this case the letters are inseparable from, and sub- 
ordinate to, the substance on which they are written, and 
become at once the property of the owner of that substance. 

34. Si quis in aliena tabula pinx- 34. If a person has painted on the 
erit, quidam putant tabulaui pic- tablet of another, some think that 
turse cederej aliis videtur picturam the tablet accedes to the picture, 
qualiscuinque sit, tabulm cedere. others, that the picture, of whatever 
Sed nobis videtur melius esse tabu- quality it may be, accedes to the 
lam picturoe cedere ; ridiculum est tablet. It seems to us the better 
enim picturam Apellis vel Par- opinion, that the tablet should accede 
rhasii in accessionem vilissimae ta- to the picture j for it is ridiculous, 
bultB cedere. Unde si a domino that a painting of Apelles or Par- 
tab uloe imaginem possidente, is qui rhasius should be but the accessory of 
pinxit eampetat,necsolvatpretiiim a thoroughly worthless tablet. But 
tabulm, poterit per exceptionem if the owner of the tablet is in pos- 
doli mali submoveri. At si is qui session of the picture, the painter, 
pinxit possicleat, consequens est ut should he claim it from him, but re- 
iitilis actio domino tabulae adversus fuse to pay the value of the tablet, 
eum detur : quo casu, si non solvat may be repelled by an exception of 
impensam picturce, poterit per ex- dolus mains. If the painter is in 
ceptionem doli mali repelli, iitique possession of the picture, it follows 
si bona fide possessor fuerit ille qui that the owner of the tablet is en- 
picturani imposuit. Illud enim titled to a utilis actio against him ; 
palani est quod, sive is qui pinxit and in this case, if the owner of the 
subripuit tabulas, sive alius, com- tablet does not pay the value of the 
“ |)et.t domino tabularum furti actio, picture, he may also be repelled by 

an exception of dolus malm ; that is, 
if the painter obtained possession 
bo}ia fide. If the tablet has been 
stolen, whether by the painter or 
any one else, the owner of the tablet 
may bring an action of theft. 

Gai. ii. 78 ; D. xli. 1. 9. 2. 

As written characters belong to the owner of the substance 
on which they ai'e written, so it would seem to follow that a 
painting also would belong to the owner of the substance on 
which it was painted; and Paul (D. vi. L 23. 3) decides that 
it does, saying that the painting could not exist without the 
substance on wliich it was painted, and therefore acceded to 
it. Gains, whose opinion is adopted in the text, makes the 
great value of the painting the reason, for an exception to 
the rule. But the owner of the tablet or substance, on which 
the painting was painted, had in one way something of the 
rights of an owner ; for if the painter was in possession of the 
painting, the owner of the tablet was not left only to a per- 
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sonal action for the value of the hoard, hut could claim the 
hoard itself. The action hy which he did so was termed 
utiliSy because it was only an equitable method of protecting 
him. The direct legal power of claiming the tablet {yindi- 
catio recta) was in the painter whose property the tablet had 
become ; but the former owner of the tablet was allowed still 
to treat it as his, in order to compel the painter to pay its 
value. If, when the actio utilis was brought, the painter 
paid the value of the tablet, the right of action was at an 
end, and the owner of the tablet could not get possession of 
the picture by offering to pay its value. 

The expression consequens est ut ivUlis actio^ &c., must be 
taken to mean, ^ Under the circumstance of the painter pos- 
sessing, it follows that a utilis actio must be given as a 
remedy to the owner of the tablet.’ 

35. Si quis a non domino quern 35. If any one has hona fide pur- 
dominiim esse crediderit, bona hde chased land from another, whom 
fundum emerit, vel ex donatione he believed to be the true owner, 
aliave qualibet justa causa seque when in fact he was not, or has Iona 
bona fide acceperit, naturali ratione fide acquired it from such a person 
placuit fructus quos percepit, ejus by gift or by any other good title, 
esse pro cultura et cura ; et ideo si natural reason demands that the 
postea dominus supervenerit, et fruits which he has gathered shall 
fundum vindicet, de fructihus ab eo be his in return for his care and cul- 
consiimptis agere non potest. Ei ture. And therefore, if the real 
vero qui alien um fundum sciens owner afterwards appears and claims 
possederit, non idem concessum his land, he can have no action fox' 
est : itaque cum fundo etiam fruc- fruits, which the possessor has eon- 
tus, licet cousumpti sint, cogitur sumed. But the same allowance is 
restituere. not made to him, who has knowingly 

been in possession of another’s es- 
tate ; and therefore he is compelled 
to restore, together with the lands, 
all the fruits, although they may 
have been consumed. 

D. xli. 1. 48 j D. xxii. 1. 15. 

Justinian now passes to the interest of a hona fids pos- 
sessor and an usufructuary in the fruits of land, a subject to 
which he is led by having spoken of other ways in which the 
interest of the owner of tiie soil was limited. 

A person would be said to possess bona fide and ex junta 
causa who had received a thing from a person be believed to 
be the owner in any method by which ownership could legally 
pass. 

As long as the fruits still adhered to the soil, that is, were 
still ungathered, they belonged to the owner of the soil If 
gathered, but not consumed, they belonged to the bona fide 
possessor as against every one except the owner of the soiL 
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When the owner of the soil claimed them, they became his, for 
they had only been the property of the bona fide possessor 
interim (D. xli. 1. 48), that is, provisionally; but if they had 
been consumed, the owner of the soil could not recover their 
value from the bona fide possessor. The mala fide possessor, 
on the contrary, was obliged to give the value even of those 
that were consumed {restitaerefr actus consumptos). 

There seems little doubt that the interest of the bona fide 
possessor extended over all the fruits of the land, and not 
only over those produced by his cultivation and care (see 
D. xli. 1. 48), although Pomponius (P. xxii. 1. 15) seems to 
limit it to the latter. 


36. Is ad quern ususfruetiis fundi 
pertinet, non aliter fructuuni do- 
minus efficitur, quam si ipse eos 
perceperit ; et ideo, licet maturis 
fructibus nondum tamen perceptis 
decesserit, ad heredem ejus non 
pertinent, sed domino proprietatis 
adquirimtur. Eadein fere et de 
colono dicuntur. 


36. The usufructuary of land is 
not owner of the fruits until he has 
himself gathered them; and, there- 
fore, if he should die, while the 
fruits, although ripe, are yet un- 
gathered, they do not belong to his 
heirs, but are the property of the 
owner of the soil. And nearly the 
same may be said of the colomis. 


The interest of the usufructuary has a special Title (Tit. 4) 
devoted to it, and all remarks upon it may be reserved till 
we arrive at that Title. 

Eadem fere. The heirs of the colonus could gather fruits 
not gathered by him, for his rights did not perish with him ; 
but the heirs of the usufructuary had no rights transmitted 
to them, and could not therefore gather fruits which he had 
not gathered. 


37. In pecudum fructu etiam 
foetus est, sicqt lac, pili et lana. Ita- 
que agni, hjedi et vituli et equuli 
et suculi statim naturali jure do- 
minii fructuarii sunt. Partus 
vero ancillre in fructu non est, ita- 
que ad dominum proprietatis per- 
tinet; absxirdum enim videbatur 
hominem in fructu esse, ciun omnea 
fructus rerum natura gratia homi- 
nis comparaverit. 


87. In the fruits of animals are in- 
cluded their young, as well as their 
milk, hair, and wool ; and therefore 
lambs, kids, calves, colts, and young 
pigs, immediately on their birth be- 
come, by the law of nature, the pro- 
perty of the usufructuary ; but the 
offspring of a female slave is not con- 
sidered a fruit, but belongs to the 
owner of the property. For it seemed 
absurd that man should be reckoned 
a fruit, when it is for man’s benelifc 
that all fruits are provided by nature. 


D. xxii. 1. 28. pr. and 1. 


Ulpian gives, as a reason for the children of slaves not 
being m fructu, that non temere ancillm ejus rei causa 
comparantuT ut pariant (D. v. 3. 27.) There were, how- 
ever, many animals, cows or mares for instance, used for 
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draught, that could not be said to be expressly destined to 
bear offspring, and yet their offspring was in fructu. 


38. Sed si gregis usumfructum 
qiiis haheat, in iocum demortuorum 
capitum ex foetu fnictiiarius sum- 
niittere debet, ut Juliano visum 
est j et in vinearum demortuarum 
vel arborum locum alias debet sub- 
stituere ; recte enirn colere debet et 
quasi bonus paterfamilias. 


38. The usufructua.ry of a flock 
ought to replace any of the flock that 
may happen to die, by supplying the 
deficiency out of the young, as also 
Julian was of opinion. So, too, the 
itsufructuary ought to supply the 
place of dead vines or trees. For he 
ought to cultivate with care, and to 
use everything as a good father of a 
family would use it. 


This paragraph relates entirely to the subject of Title 4. 


39. Thesauros quos quis in loco 
suo in venerit,divusHadrianu s natu- 
ralem ^quitatem secutus ei con- 
cessit qui invenerit ,* idemque sta- 
tuit, si quis in sacro aut religioso 
loco fortuito casu invenerit. At si 
quis in alieno loco, non data ad lioc 
opera, sed fortuito invenerit, dimi- 
dium inventori, dimidium domino 
soli concessit; et convenienter, si 
quis in Caesaris loco invenerit, di- 
niidium inventoris, dimidium Cse- 
saris esse statuit. Cui conveniens 
est, ut si quis in fiscali loco vel 
publico invenerit, dimidium ipsius 
esse, dimidium fisci vel civitatis. 


J). xli. 1. 63 ; 


39. The Emperor Hadrian, in ac- 
cordance with natural equity, al- 
lowed any treasure found by a man 
in his own land to belong to the 
finder, as also any treasure found by 
chance in a sacred or religious place. 
But treasure found without any ex- 
press search, but by mere chance, in a 
place belonging to another, he granted 
half to the finder, and half to the 
proprietor of the soil. Consequently, 
if anything is found in a place be- 
longing to the emperor, half belongs 
to the finder, and half to the emperor. 
And, hence it follows, that if a man 
finds anything in a place belonging 
to the Jisms, the public, or a city, 
half ought to belong to the findeV, 
and half to the Jisciis or the city. 

). xlix. 14. 3. 10. 


ThesaurU'S^ says Paul (D. xli. 1. 31. 1), est veins qimcla'nh 
depositio pecunice (that is of anything valuable), cujns new. 
extat me^noria^ ut jajri dominum non haheat Of course if 
it was known wbo placed it there, it was known to whom it 
belonged. But a treasure, though its depositor was unknown, 
was not considered exactly as a res mdlius. The owncir of th(^ 
land in which it was found had always some interest in it. If 
he found it himself, it all belonged to him ; if anotlier person 
found it, the finder and the owner of the land divided it 
equally. When there was no owner of the land, as when the 
place was sacred or religious, the finder took it all ; but no 
one was allowed to make the search for treasures an excuse 
for digging np tombs and sacred places, or for digging tip 
other mens ground ; ami therefore it was only when Uie dis- 
covery was (juite accidental, and the finder luid made no 
search for it, tliat the ireasiire, or the half of it, as the cuise 
might be, was pcirmitted to belong to him. 
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40. Per traditionein quoqiiej lire 40. Anotlier mode of acquiring 
natiirali res nobis adqiiiruntur: nihil things according to natural law is 
enim tarn conveniens est naturali tradition ; for nothing is more con- 
asquitati, quam voluntatem domiiii formable to natural equity, than that 
volentis rem suam in alium trans- the wishes of a person, who is de- 
ferre, ratam haberi. Etideocujus- siroiis to transfer his property to 
cumque generis sit corporalis res, another, should be confinned ; and 
tradi potest et ‘a domino traditaalie- therefore corporeal things, of what- 
natur. Itaquestipendiariaqiioqueet ever kind, may be passed by tradi- 
tributaria prtedia eodem niodo alie- tion, and when so passed fiy their 
nantur : vocanturautemstipendiaria owner, are made the property of an- 
et tributaria prsedia, quae in pro- othei’. In this way are alienated 
vinciis sunt : inter qu£e nec non et stipendiary and tributary lands, that 
italica prsedia ex nostra constituti- is, lands in the provinces, between 
one nulla est differentia ; sed si qui- which and Italian lands there is now, 
dem ex causa donationis aut dotis by our constitution, no difference, so 
aut qualibet alia ex causa tradan- that when tradition is made of them 
tur, sine dubio transferuntur. for purpose of a gift, a marriage 

portion, or any other object, the 
property in them is undoubtedly 
transferred. 

D. xli. 1. 9. 3,*C. vii. 25. 

When the property in a thing was to be transferred from one 
person to another, it was necessary that the process should be 
complete in four points : — 1. The person who transferred it 
must be the owner ; 2, He must place the person to whom he 
transferred it in legal possession of the thing ; 3. He must 
transfer the thing with intention to pass the property in it ; 
4. The person to whom it was transferred must receive it with 
intention to become the owner. 

The placing another in legal possession of a thing was termed 
the traditio of that thing. In the simplest case, that of a 
portable moveable, the owner might really hand over the thing 
to the person who was to become its possessor ; but in no case 
was it necessary that this should be done ; what was necessary 
was that the party, who was to receive it, should have the thing 
in his power, and that the two parties should express, in any 
way whatever, the wish of the one to transfer, of the other to 
accept, the possession. The thing need not be touched ; land, 
for instance, need not be entered on ; but the person, who 
was to be placed in possession, must have the thing before him, 
so as to be able, by a physical act, to exercise power over it. 
(See Savig-nv on Possession^ Bk. ii. secs. 16 and 17.) 

Property could not be transferred by mere agreement. 
{Traditionibus et usucapionibus^ non nudis pactis dominia 
transferuntnr. C. ii. 3. 20.) The agreement was but the ex- 
pression of the intention of the parties ; and this was ineffectual 
iinless it was accompanied by the party being placed in pos- 
session to whom the thing was to be transferred. 
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Pmdia stipendiaria were provincial lands belonging to the 
people, tvihiLtavioj provincial lands belonging to the emperor. 
(GtAI. ii. 21.) It will be remembered that, until Justinian 
destroyed all distinction between Italian and provincial land 
by a constitution (C. vii. 25), the Italicum solum was a res 
manoi'ps and could only be transferred by the peculiar form 
of manci'patio* (See Introd. sec. 59.) 


41. Venditae vero res et traditse 
non aliter emptori adquiruntur, 
quam si is venditori pretium solve- 
nt, vel alio modo ei satisfecerit, 
veiuti expromissore aiit pignore 
dato. Quod cavetiir quidem etiani 
lege diiodeciiii tabularum, tainen 
recte dicitur et jure gentium, id est, 
jure naturali id effici. Sed si is qui 
vendidit, fideru emptoris secutus 
est, dicendum est statim rem emp- 
toris fieri. 


D. xviii. 1. 


41. But things sold and delivered 
are not acq[uired by the buyer until 
he has paid the seller the price, or 
satisfied him in some way or other, as 
by procuring some one to be security, 
orby giving a pledge. And, although 
this is provided by a law of the 
Twelve Tables, yet it may be rightly 
said to spring from the law of na- 
tions, that is, the law of nature. But 
if the seller has accepted the credit 
of the buyer, the thing then becomes 
immediately the property of the 
buyer. 

19. 53. 


The seller would probably not have the intention to transfer 
the property until he received the price ; but sometimes he 
might be content to receive security for the payment of the 
price, or he might choose to accept the credit of the buyer 
instead of the price itself ; and if, in either of these latter 
cases, he intended to pass the property, it would pass at once, 
irrespectively of the price being paid. 

42. Nihil autem interest, utrum 42. It is immaterial whether the 
ipse dominus tradat alicui rem, an owner deliver the thing himself, or 
voluntate ejiis alius. some one else by his direction. 

D. xli. 1. 9. 4. 


43. Qua ratione, si cui libera uni- 
versorum negotiorum administratio 
a domino pennissa fuerit, isque ex 
his uegotiis rem vendiderit et tradi- 
derit, facit earn accipientis. 


43. Hence, if any one is intrusted 
by an owner with the uncontrolled 
administration of all his goods, and 
he sells and delivers anything which 
is a part of these goods, he pasHen 
the property in it to the person who 
receives the thing. 


D. xli. 1. 9. 4. 


Ey the will of the owner, the manager of the property is 
able to deal with it ; and if he deals with it, the will of the 
owner is expressed through him. 

^ 44. Interdum etiani sine tradi- 44. Sometimes, too, the mere wish 
tione, nuda voluntas domini siifficit of the owner, without tradition, is 
ad rem transforendam, veiuti si rem sufficient to transfer the property in 
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a thing, as when a person has lent, 
or let to you anything, or deposited 
anything with you, and then after- 
wards sells or gives it to you. For, 
although he has not delivered it to 
you for the purpose of the sale or 
gift, yet by the mere fact of his con- 
senting to it becoming yours, you in- 
stantly acquire the property in it, as 
fully as if it had actually been deli- 
vered to you for the express purpose 
of passing the property. 

B. xli. 1. 9. 5. 

When the person to whom the property in the thing was 
transferred was already in possession of the thing, then, if the 
wishes of the parties to give and receive the property in it 
were added to this, and the person who affected to give the 
property was the real o’wner, all the conditions of a transfer 
were complete. It made no difference what was their respec- 
tive order in time. Generally the expression of will would 
precede the placing in possession, hut not necessarily. When 
the person to whom the property in the thing was transferred 
had only the mere detention of the thing, that is, had it in 
his keeping and power as a hirer or depositary would have, 
hut had nob the possession of it, that is, had not also the in- 
tention of dealing with it as an owner, all that was necessary 
to change this detention into possession was a change in the 
animus with which it was held; and of course the intention 
to hold it as an owner was sufficiently shown by accepting 
the transfer of the property. The person, in like manner, 
who transferred the property, hy doing so sufficiently showed 
his intention of placing the other in possession. Thus the 
different elements of traditio were broken up and separated, 
not, as usual, united in a single act ; and this is what is meant 
in the text hy saying the property passes sine traditione. 


quam tibi aliquis commodavit aut 
locavit aut apiid te deposuit, ven- 
diderit tibi aut dona vent ; quam vis 
enim exea causa tibi earn non tra- 
diderit, eo tamen ipso quod patitur 
tuam esse, statim tibi adquiiitur 

S detas, perinde ac si eo nomine 
ta fuisset. 


45, Item si quis merces in horreo 
depositas vendiderit, simul atque 
claves horrei tradiderit emptori, 
transfert proprietatem mercium ad 
emptorera. 


45. So, too, any one, who has sold 
goods deposited in a warehouse, as 
soon as he has handed over the keys 
of the warehouse to the buyer, trans- 
fers to the buyer the property in the 
goods. 


B. xli, 1. 9. 6. 


The text does not state all that was necessary to transfer 
the property in such a case. It was requisite that the key 
should he given apud horrea, at the warehouse (D. xviii. 1. 
74). A person who was at the warehouse and had the key 

o 
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in his hand was in a position to exercise immediate power 
over the contents of the warehouse ; the goods were in his 
custody, and he was thus placed in possession of them. The 
key was not symbolical, hut was the means by w'hich he was 
enabled to deal with the goods as an owner. 

46. Hoc ampliusj interdum et in 46. Nay, more, sometimes the in- 

incertam personam collata voluntas tention of an o wner, although directed 
domini transfert rei proprietatem : only towards an uncertain person, 
ut ecce, prsetores et consules (][ui transfers the property in a thing, 
missilia j actant in vulgus, ignorant For instance, when the prsetors and 
quid eorum quisque sit excepturus, consuls throw their largesses to the 
ec tamen quia volimt quod quisque mob, they do not know what each 
exceperit ejus esse, statim eum do- person in the mob will get j hut as it 
zninum efficiunt. is their intention that each should 

have what he gets, they make what 
each gets immediately belong to him. 

D. xli. 1. 9. 7. 

47. Qua ration e verius esse vide- 47. Accordingly, it is ^uite true to 

tur, si rem pro derelicto a domino say that anything which is seized on, 
habitam occupaverit quis, statim when abandoned by its ovraer, be- 
eum dominuni eiSci. Pro derelicto comes immediately the property of 
autem habetur, quod dominus ea the person who^ takes possession of 
mente abjecerit,utidxerumsuarum it. And anything is considered as 
esse nollet, ideoque statim dominus abandoned, which its^ owner has 
esse desinit. thrown away with a wish no longer 

to have it as a part of his property, 
as it therefore immediately ceases to 
belong to him. 

D. xli. 7. 1. 

Pomponius (D. xli. 7. 6) speaks as if the property in things 
abandoned was transferred, like that in things thrown to the 
mob, by the wish of the owner to transfer it to the person 
who should first take possession of it; but it is much more 
natural to consider, with the text, that the thing becomes a 
res nullius by being abandoned, and the property of the first 
occupant by being taken possession of. 


48. Alia causa est earum rerum 
qnm in tempestate maris, levandm 
navis causa, ejiciuntuiq ha enim do- 
niinorum permanent, quia palam est 
eas non eo animo ejici quod quis eas 
habere non vult, sed quo magis cum 
ipsa navi maria periculum eitugiat. 
Qua de causa, si quis etis fiuctibus 
cxpulsasjvel etiam in ipso marinac- 
tus, lucrandi animo ahstulcrit, fur- 
tnin committit; neclongediscedere 
videntiir ab his quse derhecla cur- 


48. It is otherwise with respect to 
things thrown overboard in a storm, 
to lighten a vessel ; for they remain 
the property of their owners ; as it is 
evident that they were not thrown 
away through a wish to get rid of 
them, but that their owners and the 
ship itself might more easily escape 
the dangers of the sea. Hence, py 
one who, with a view to profit him- 
self by these, takes them away when 
washed on shore, or found at sea, is 
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rente non intelligentibus dominis guilty of tbeft. And mucli tlie same 
cadunt. may be said as to things -which drop 

from a carriage in motion, witLont 
tbe knowledge of their owners. 

D. xli. 1. 9. 8 ; D. xlvii. 43. 4. 

A thing could not be considered as abandoned and made a 
res mdlius unless its owner intended to cease to be its owner. 


Tit. IL DE EEBUS IKCOKPOEALIBUS. 

Qusedam prseterea res corporales Certain things, again, are corpo- 

sunt, (^[usedam incorporales. real, others incorporeal. 

Gai. ii. 12 ; D. i. 8. 1. 1. 

Justinian, after having spoken of the natural modes of 
acquiring property in things, returns in this Title to the 
division of things, and adds one more division, that of things 
corporeal and incorporeal, to the divisions given at the be- 
ginning of the last Title. Our senses tell us what things 
corporeal are; things incorporeal are rights, that is, fixed 
relations in which men stand to things or to other men, 
relations giving them power over things or claims against 
persons. And these rights are themselves the objects of 
rights, and thus fall under the definition of things. For 
instance, the right to walk over another man’s land is said to 
be an incorporeal thing ; for we may have a claim or right 
to have this right, exactly as, if the land belonged to us, we 
should have a right to have the land. These rights over 
things were termed jura in re, and these jura in re, some of 
the more important of which are treated of in this part of 
the Institutes, were almost exactly on the footing of ^ res ’ in 
Eoman law, and were the subjects of real actions equally with 
things corporeal. (See Introd. sec. 50 .) 

We can hardly speak of the possession of a thing incorpo- 
real, but still the actual exercise of the right so much resem- 
bles tbe occupation and using of a corporeal thing, that the 
term quasi-possessio has been employed to denote the posi- 
tion of a person who exercises the right without opposition, 
and exercises it as if he were its owner. As little can we 
speak of the traditio or delivery of a right, but just as quasi- 
possessio is used to express a position analogous to that of a 
possessor j so quasi-traditio is a term used to signify the 
placing a person in this position. 

o 2 
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1. Corporales Lae sunt, quae sui 1. Corporeal tilings are those 
natura taiigi possunt : veluti fundus, which are by their nature tangible, as 
homo, vestis, aurum, argentum, et land, a slave, a garment, gold, silver, 
denique alise res innmnerabiles. and other things innumerable. 

Gai. ii. 13,* D. i. 8. 1. 1. 

2. Incorporales autenx sunt, quse 2. Incorporeal things are those 
tangi non possunt : qualia sunt ea which are not tangible, such as are 
qu8e in jure consistunt,sicutheredi- those which consist of a right, as an 
tas, ususfructus, usiis, ohligationes inheritance, an usufruct, use, or obli- 
quoquo modo contracts. N ec ad rem gatio ns in whatever way contracted, 
pertinet, quod in hereditate res cor- Nor does it make any difference that 
poralescontinenturj nametfructus things corporeal are contained in an 
quiexfundopercipiunturcorporales inheritance; for fruits, gathered by 
sunt, et id quod ex aliqua obliga- the usufructuary, are corporeal; and 
tione nobis dehetur,pleriinique cor- that which is due to us by virtue 
porale est, veluti fundus, homo, pe- of an obligation, is generally a cor- 
cunia:namipsumjushereditatis,et poreal thing, as a held, a slave, or 
ipsum jus utendi fruendi, et ipsum money ; while the right of inherit- 
jus obligationis incorporale est. ance, the right of usufruct, and the 

right of obligation, are incorporeal. 

Gai. ii. 14 ; D. i. 8. 1. 1. 

3. Eodemnuniero sunt jura prse- 3. Among things incorporeal are 
diorum urbanorum et rusticorum, the rights over estates, urban and 
qii^ etiam servitutes vocantur. rural, which are also called servi- 
tudes. 

Gal ii. 14; D. i. 8. 1. 1. 

In the last section it was said that usufruct, a personal ser- 
vitude, was an incorporeal tiling, and the same is now said of 
real or predial servitudes. This is intended as an observation 
preliminary to the three next Titles, which treat of servitudes. 
By servitudes are meant certain portions or fragments of the 
right of ownership separated from the rest, and enjoyed by 
persons other than the owner of the thing itself. When the 
servitude was given to a particular person, it was said to be a 
personal servitude; when it was associated with the ownership 
of another thing, so that whoever was the owner of this other 
thing was the owner of the servitude, the servitude was said 
to he a real or prasdial servitude ; the latter term being used 
because it was indispensable that there should he an immovc" 
able thing (see paragraph 3 of next Titled in virtue of which, 
the right given by the servitude was exercised ; and the word 
prwdium being taken in a general sense, was used to denote 
this immoveable. The thing over which the pimdial servitude 
was exercised was also always an immoveable. Things over 
which servitudes, whether personal or preedial, were exercised, 
were said to serve the person to whom or the thing to which 
the servitude was attached ; and hence the terms sei'vlttts ves 
servieTis were employed, the thing, in right of which the 
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servitude was enjoyed being, in opposition, termed res domi- 
nans, (See Introd. sec. 64.) 

No one could have a servitude over his own thing, nidli 
res sua serviL (D. viiL 2. 26.) For as he was the owner of 
all the portions into which the right of ownership was sepa- 
rable, he could not have a second right of ownership over any 
one portion separated from the rest. Again, as a servitude 
was the subtraction of some one portion of ownership, it could 
never* have the effect of making the owner of the T6s soTvicns 
do any positive act; its force was either to make him undergo 
something, as that another should exercise a certain power 
over a thing of which he was owner, or to make him abstain 
from doing something which as owner of the thing he had 
power to do. Servitatum non ea est natura ut aliqiiidfa- 
ciat ^uis, s6d ut aliquid jpatiatuT vel non faoiat, (D. viii. 
1. 15. 1.) Fastly, it may be observed that a servitude was 
indivisible; the person who enjoyed the servitude could not 
l^eak up this fragment of ownership into lesser fragments. 
Servitus servitutis esse non potest 


Tit. III. DE SEEVITUTIBUS. 


Ilusticorum pr?ediorum jura sunt 
hvee : iter, actus, via, ac^useductus. 
Iter est jus eundi ambulandi lio- 
mixiis, non etiam junientum agendi 
vel vehiculum. Actus est jus 
agendi vel jumentum vel vehicu- 
luin : itaq^ue cpi habet iter, actum 
non habet; qui actum habet, et 
iter habet, eoque uti potest etiam 
sine j umento. Via est jus eundi et 
agendi et ambulandi : nam et iter 
et actum in se continetvia. Aqiise- 
diictus est jus aquae ducendie per 
fundum alienum. 


The servitudes of rural immove- 
ables are, the right of passage, the 
right of passage for beasts or vehicles, 
the right of way, the right of passage 
for water. The right of passage is 
the right of going or passing for a 
man, not of feving beasts or vehi- 
cles. The right of passage for beasts 
or vehicles is the right of driving 
beasts or vehicles over the land of 
another. So a man who has the 
right of passage simply has not the 
right of passage for beasts or vehi- 
cles ; but if he has the latter right 
he has the former, and he may use 
the right of j^assing without having 
any beasts with him. The right of 
way is the right of going, of driving 
beasts or vehicles, and of walking; 
lor the right of way includes the 
right of passage, and the right of 
passage for beasts or vehicles. The 
right of passage for water is the 
right of conducting water through 
the land of another, 


D, viii. 3. 1. 
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Prasdial servitudes, that is, servitudes possessed over one im- 
moveable iu right of having another immoveable, were divided 
into those of rural and urban immoveables [prcedia rustica 
vel urhanay The distinction undoubtedly arose from the one 
kind being more common in the country, the other in the town. 
But the distinction, as it was practically understood, soon lost 
the traces of its origin ; and a servitude was said to be that of a 
rural immoveable when it was one which affected the soil itself, 
and that of an urban immoveable when it was one which affected 
the superficies^ that is, anything raised upon the soil. Servi- 
tutes proedioTUw^ alice in solo^ alice in superfide consistunL 
(D. viii. 1.3.) If the servitude was one which affected the 
soil, and for the enjoyment of which the soil itself sufficed, as, 
for instance, the right to traverse another man’s land, or to 
draw water from his spring, it made no difference where the 
land or the spring was situated. They might be in the heart 
of a city, and yet the servitude was one of a rural immoveable. 
So, too, if the servitude was one which affected something built 
or placed oh the soil, as, for instance, the right to place a beam 
on another man’s building ; although this building was in the 
country, the servitude was one of an urban immoveable. In 
this paragraph and in paragraph 2. instances are given of ser- 
vitudes of rural immoveables. The object of the servitude 
was the power of passing across land on foot or horseback, 
iter est qua quis pedes vel equ.es commeare potest (D. viii. 
3. 12.) That of the servitude actus was the power of diiving 
animals or vehicles across land, qui actum hcvhet, et plaustrum 
ducere, et j amenta agere potest (D. viii. 3. 7.) That of 
the servitude via was the power of using the road in any way 
whatever, as, for instance, of dragging stones or timber over it, 
which he could not do if he had only the actus (D. viii. 3. 7) ; 
and of having it, in the absence of special agreement, of the 
width provided by the law of the Twelve Tables, that is, eight 
feet where it ran straight, and sixteen feet where it wound 
round to change its direction, vice latitudo ex lege Dvodecmi 
Tabularum in porrectum octo pedes hahet ; in anfraetmn id 
est uhifiexum est^ sedecim. (D. viii. 3. 8.) Of course the 
larger of these rights comprehended the smaller; if a person 
had the right of driving over land he had the right of passing 
over it. A special agreement might indeed be made to the 
contrary; a person might, for instance, grant the right of 
driving beasts, but insist that the way should never be used 
except when beasts were driven. 

I. Pra'diorum tirhanorum aervi- 1. The servitudes of urban ini- 
tutoa Hunt quDe uidiiiciia inluerunt : moveables are those which appertain 



LIB. 11. 


TIT. III. 


199 


to buildings, and they are said to be 
servitudes of urban immoveables, be- 
cause we term all edifices urban im- 
moveables, altbougb really built in 
tbe country. Among these servitudes 
are the following : that a person has 
to support the weight of the adjoin- 
ing house, that a neighbour should 
have the right of inserting a beam 
into his wall, that he has to receive 
or not to receive the water that drops 
from the roof, or that runs from the 
gutter of another man’s house on to 
his building, or into his court or 
drain ; or that he is not to raise his 
house higher, or not to obstruct his 
neighbour’s lights. 

D. viii. 2. 2. 

The words quce cedificiis inhcerent in the text, are equiva- 
lent to the in superficie consistunt of Paul. (D. viii. 2. 20.) 
The servitudes attach to some building raised on the soil. 

Onera vicini sustineat. — By this servitude a wall or pillar 
of the Tes sewieTis was obliged to support the weight of the 
res dominans. The owner of this wall or pillar, so long as he 
remained owner, was bound to keep it in good repair, so as to 
continue to support the weight safely. (D. viii. 5. 6. 2.) But 
the owner of the wall, into which a beam was let by tbe servi- 
tude tigni immittendi, was not compelled to repair tbe wall, 
in order that the beam might rest there safely. (D. viii. 5.8.2.) 

It is easy to understand what is meant by the servitudes 
stULioidii velfiuminis recipiendi and altius non tolleyidi. By 
the one the res ser'viens was made to receive the rain-water of 
the res dominans, by the other the res serviens was prohibited 
from being raised above the res dominans. But in the text 
we have the servitude stillicidii velfiuminis non recipiendi, 
and in the passage of the Digest (viii. 2. 2.), from which 
much of the text is borrowed, we read of a servitude altius 
tollmdi ; and it is not very easy to understand what these 
servitudes were. Theophilus, in his paraphrase of this section, 
thus explains the former. Aut tu jus hujusmodi (i. e. stilli- 
cidia tua in meas cedes prqjiciendi) habebas in cedes meas ; 
et rogavi te ne stilliddia tua aut canales in domum vel 
aream meamprojiceres. Thus it would appear that the servi- 
tude Tion recipiendi was an extinction of a pre-existent servi- 
tude reaipiendi, made in favour of the owner of the res serviens. 
So, too, the servitude altius toUendi is explained to mean 
the allowing the house of a neighbour to be built above ours; 
so that the neighbour who was previously under a servitude, or, 


ideo urbanorum prsedioram dictse 
quoniam sedificia omnia urbana 
prsedia appellamus, etsi in villa 
sedificata sint. Item urbanornm 
prsediornm servitutes sunt bse : ut 
vicinns onera vicini sustineat, ut in 
parietem ejus lieeat vicino tignum 
immittere, ut stillicidium vel flu- 
men recipiat quis in sedes suas vel 
in aream vel in cloacam, vel non 
recipiat, et ne altius tollat quis 
8edes suas, ne luminibus vicini olii- 
ciat. 
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at any rate, of an obligation non altius toUend% by tbe crea- 
tion of what may be called a counter-servitude, does away 
with the impediment to his building above our house. If it 
were really a servitude, as we should certainly suppose from 
the language of Theophilus, that was extinguished or nullified 
by this new counter-servitude, it seems scarcely natural that 
this should not be given among the modes of ending a servi- 
tude, and still more, that the usual language of the jurists 
with respect to the extinction of a servitude should be de- 
parted from. The ordinary phrase was, that the thing affected, 
the res serviens^ was free^ res libevaUir, and it seems a very 
cumbrous mode of effecting the liberatio rei to create a new 
servitude, when the object would have been at once accom- 
plished by merely surrendering the existing servitude to the 
owners of the res serviens. The commentators are therefore 
driven to understand that the right previously existing, that, 
namely, of having our water flow into our neighbour’s house, 
or of having our neighbour’s house kept at the level of our 
own, was not a servitude, but was given by law. Positive 
enactments, such as we read of in Tac. Annal. 15. 43 ; Suet. 
Aug. 89 ; D. xxxix. 1. 1. 17, may have decided that adjoining 
houses should, in particular places, for the mutual advantage 
of the owners, be of the same level, or pour off their water on 
to the adjoining house, while those persons who were intended 
to be benefited might still forego this advantage, if they pleased 
to allow of a servitude being created to do away with the 
effect of the enactment. It must, however, be confessed, that 
no one who reads the passages in which enactments for the 
regulation of buildings are mentioned, would suppose that 
individuals were ever allowed to infringe them by the mere 
permission of their neighbours. All that we can be quite 
sure of is, that these servitudes, which were the contraries of 
other servitudes, were constituted for the benefit of the owner 
of a thing that previously had been under some disadvantage. 

It is to be observed that words are sometimes used to express 
servitudes which seem proper to the owner of the res dominans^ 
not to the owner of the res serviens. Thus, if the above 
explanation is correct, the servitas tolUndi means the ser-^ 
vkus patiendi viclnum toUere (see Bk. iv. Tit. 6. 2), and 
what is termed in the text, as it would se(un more properly, 
stillicidii reci'picmd% is termed in the Digest 
(viii. 2, 2), the servitus stillicidii avertemlL 
We lumimbus official. — There was also a servitude termed 
thojushmimum., between which and that ne luminibus offiei^^ 
at the difference was probably one of degree. Theyite luminum 
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prevented a neighbour blocking up our lights ; the servitude 
ne liiminibus c^ciat prevented his doing any things whether 
by building, planting trees, or by any other means, whereby 
the light was in any way, however slightly, intercepted from 
our house. (D. vhi. 2. 15. 17. 40.) 

2. In rusticorum prsedionim ser- 2. Some think that among the sex- 
vitiites quidam computaxi recte pu- vitudes of rural estates are rightly 
tant aquae haustum, pecoris ad included the right of drawing water, 
aquam adpulsum, jus pascendi, cal- of watering* cattle, of feeding cattle, 
CIS coquendse, arenoe fodiendse. of burning lime, of digging sand. 

D. viii. 3. 1. 1. 

There are many servitudes, both of rural and of urban im- 
moveables, mentioned in the Digest, besides those given as 
examples in the Institutes. 

3. Ideo autemh® servitutesprae- 3. These servitudes are called the 

diorum appellantur, quoniam sine servitudes of immoveables, ^ because 
praediis constitui non possunt: nemo they cannot exist without immove- 
enim potest servitutem adquirere ahles. Tor no one can acquire or 
urbani vel rustici praedii, nisi qui owe a servitude of a rural or urban 
hahet ]fraedium j nec quisquam de- immoveable, unless he has an im- 
here, nisi qui hahet praedium. moveable belonging to him. 

D. viii. 4. 1. 1. 

The nature of most servitudes of urban immoveables de- 
manded that the immoveable over which, and the immoveable 
in right of which, the servitude was exercised, should be con- 
tiguous ; bxit when the servitude was one of rural immoveables, 
the prcedia need not necessarily be near together. Still, 
however, a servitude was not permitted to exist which was 
useless to its owner ; and a person could not have a right of 
way, for instance, over the land of another, if he was pre- 
vented from using the way by land, over which he had no 
servitude, lying between his land and that over which the 
servitude was to be exercised, (D. viii. 1. 14. 2.) 

There was another difference between the servitudes of 
rural and urban immoveables. The latter were, for the most 
part, used continuously; the former only at times. The beam, 
for instance, always rested in the wall ; there was no moment 
in which the owner of the res serviens was not prohibited 
from blocking up his neighbour’s lights. But the way was 
not always being used, nor were cattle always being watered 
(D. viii. 1. 14); and this difference was productive of very 
important results. For instance, servitudes might be lost by 
not being used ; but as the servitudes of most urban immove- 
ables were by their nature perpetually used, they were pre- 
served without their owner taking any trouble to preserve 
them, and possessory rights could he acquired in them, which. 
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with, a few exceptions, could not be acquired in servitudes 
whose usage was not continuous. (D. viii. 2. 20.) 


4. Siquisvelit vidnoaliquod jus 
coiistituere,pactionibus atque stipu- 
lationibus id efficere debet. Potest 
etiam in testamento quis heredem 
suuin damnare, ne altiustoUat ^des 
snas ne Inminibiis sedium vicini 
officiate vel ut patiatur euin ti^num 
in patietem immittere vel stillici- 
diiim babere, vel nt patiatur earn, 
per fimdum ire, agere, aquamve ex 
eo ducere. 


4. If any one wishes to create a 
right of this sort in favour of his 
neighbour, he must effect it by 
agreements and stipulations. A per- 
son can, also, by testament, oblige his 
heir not to raise his house higher, 
not to obstruct a neighbour’s lights, 
to permit a neighbour to insert a 
beam into his wall, or to receive the 
water from an adjoining roof; or, 
again, he may oblige bis heir to 
allow a neighbour to go across bis 
land, or to drive beasts or vehicles, 
or to conduct water across it. 


Gai. ii. 31 ; B. vih. 4. 16. 

Gaius tells us (ii, 29), that servitutes prcediorum rustieo- 
rum were among res mancipi (see Introduc. sec. 59), while 
servitutes prcediorum urbanoriim were not, and that the 
former were constituted by mandpatio ; the latter, as well as 
personal servitudes, were constituted by the process termed in 
jure cessio, (See introductory note to this Book.) But these 
modes of constituting servitudes were only applicable to the 
solum Italicum : in the provincial lands, where there was no 
legal ownership at all, no ownership of servitudes could be 
given. But Gains says, that if any one wished to create a 
servitude over provincial prcedia, he could effect it pccctiO'- 
nibus et stipulationibus^ using the words of the text. The 
parties agreed to constitute the servitude, and this agreement 
{pactio) was generally, perhaps almost always, followed by 
a stipulation or solemn contract (see Introd. sec. 83), by 
which the person who permitted the servitude to be consti- 
tuted over his pTcediur)%, bound himself to allow of the exer- 
cise of the right, by subjecting himself to a penalty in case of 
refusal. (See Theophil. Paraphrase of Text) When the 
right had been once exercised, and the owner of the servitude 
had thus the quasi-possessio of the servitude, the praetor 
secured him in the enjoyment of his right by granting him 
possessory interdicts (see Introd. sec. 107, and note on intro- 
ductory section of Title 6 of this Book), and. also permitted 
him, if the servitude afterwards passed out of his qumi^ 
possession to bring an action to claim it, called the adin 
publieiana, by which a bona fide possessor was allowed to 
represent himself fictitiously as a domvnus, and to claim 
(vindieare) a thing as if he were the owner. In all probabi- 
lity the same mode of constituting servitudes obtained also 
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with regard to the solum lialicumv although there were 
proper and peculiar inodes of constituting servitudes over 
jpTceclia Italica^ yet if an agreement and stipulation were fol- 
lowed by quasi-possessioy the praetor would protect the quasi- 
possessor. And hence it was said that servitudes were consti- 
tuted jure pTcetorio and were maintained tuitione prcetoris. 

Modern writers on Eoman law are much divided in opinion 
whether servitudes were really constituted pactionibus atque 
stipulationibus^ by agreements and stipulations alone, or 
whether we are always to understand that to perfect the title, 
what is termed quasi-traditio was necessary. That is, whether, 
as traditio was necessary to transfer the property in a corpo- 
real thing, so it was necessary in order to transfer the pro- 
perty in an incorporeal thing, that the person to whom it was 
transferred should be placed in the legal quasi-possession of 
his right. If the servitude was a positive one, it is very easy 
to see how this quasi-possession could be established; for 
directly the right was exercised with the animus possidendiy 
and permitted to be so exercised by the owner of the res 
Servians, the person in favour of whom the servitude was 
constituted, would have the quasi-possession. But when the 
servitude was a negative one, when the owner of the res 
se'i'viens was merely bound not to do something, the only 
evident mode by which possession could be said to be gained 
was, when the owner of the res dominans successfully resisted 
an attempt of the owner of the res semens to do the thing 
which he was bound by the servitude not to do. But as the 
exercise of the right given by a positive servitude was an act 
evident and cognizable by all whom it concerned, it is with 
regard to positive servitudes that the question is principally 
debated, whether the exercise of the right was an indispen- 
sable part of the right being constituted. On the whole, it 
seems the better opinion that quasi-tradition was a necessary 
part of the constitution of a servitude. 

Mancipation and in jure cessio were quite obsolete in the 
time of Justinian. We have two modes given in the text by 
which servitudes might be constituted under his legislation ; 
pactionibus atque stipulationibus, i.e. agreements, whether 
followed or not by a stipulation and testamento. When given 
testamento, a servitude might be given directly to the legatee 
equally well as by condemning the heir to transfer it to him, 
both modes, in the time of Justinian, having exactly the same 
effect. To these modes must be added (1) that adjudica- 
tione, when a judge awarded the property in a servitude 
under the actions familice erciscundm and communi divi- 
dundo. (See Introd. sec. 103; D.x. 2. 22. 3.) 2. That of 
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reserving the servitude in making a traditio of the rest of the 
property, when it was in fact constituted by having all the 
other jura in re separated from it, instead of, as usual, being 
itself separated from the rest. 3. Lastly, the possessor who 
had had a long quasi-possession of a servitude was protected 
in it. The usucapion of servitudes, which perhaps existed 
previously, was forbidden by the lex Scribonia. (a.u.c. 720 ; 
D. xli 3. 4. 29.) But a long bona fide possession was per- 
haps protected by praetorian actions and interdicts. Properly 
this only applied to servitudes urbanorum prcediorum, for 
these only were capable of a continuous exercise (servitutes 
quce in superficie consistunt^ possessione retinentur). (D. 
viii. 2. 20.) But there were particular servitudes rustieorum 
prcediorum^ long usage of which gave rights which were pro- 
tected. Among these were the jus aquce ducendce (D. viii. 
5. 10), the jus itineris, and the jus actus. (D. viii. 6. 25.) 
The possessor had to show that his possession had been neither 
v% elam^ or precario ; but had not to show any good title for 
possession. (D. viii. 5. 10.) The length of time requisite 
for the possessor to have exercised the right was not fixed. 
It has been thought that Justinian fixed this at ten years for 
those present and twenty for the absent; but this opinion is 
chiefly based on a passage in the Code (vii. 33. 12; see also 
C. iii. 34. 2), which it is better to interpret of the length of 
time, by non-usage during which a servitude was lost. 

Tit. IY. DE USUFRUCTU. 

IJsusfructiis est jus alienis rebus Usufruct is the right of using, and 
utendi friiendi, salya rerum sub- reai)mg the fruits of things belong- 
staiitia: estenimjus in corpore, quo ing to others, without destroying 
sublato et ipsum tolli necesse est. their substance. It is a right over a 

corporeal thing, and if this thing 
perish, the usufruct itself necessmly 
perishes also. 

D. vii. 1. 1, 2. 

We now pass to personal servitudes, those, namely, which 
consist of a jus in rs, i.e, one portion of the dominium being 
detached from the rest for the benefit of a person. Personal 
servitudes differed from real in being applicable to moveables 
as well as to immoveables ; and the personal servitude u&us- 
fructus was divisible, that is, some of the fruits included in 
the servitude might be parted with, although the servitude 
USU8 was, like real servitudes, indivisible. 

^ The person to whom the ususfructm was given had two 
rights united; he had the jus utendi^ that is, the right of 
making every possible use of the thing apart from consuming 
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it or from taking the fruits of it, as, for instance, the right of 
living in a house or employing beasts of burden ; and he had 
also jus fTuend% the right of taking all the fruits of the 
thing over which the servitude was constituted. The defini- 
tion oifructus is quicquid in f undo nascitur (D. vii. 59. 1), 
that is, the ordinary produce, but not accidental accessions or 
augmentations, such as a treasure found (D. xxiv. 3. 7, 12) 
or islands formed in a river. 

He might sell, or let, or give his right of taking the fruits 
to another, and the profits he thence derived were termed his 
fruchts civiles. (D. vii. 1. 12. 2.) It was only such of the 
fructus as were actually taken or gathered hy him, or those 
acting under him that belonged to him ; and no fruits which 
were not gathered at the time of his death passed to his heir. 
He was obliged to give security, on entering on the exercise 
of his right, tha.t he would use his right as a good pater^ 
familias, and give up, at the time when his right expired, 
the possession of the thing. (D. vii. 9. 1.) We have had an 
instance of what was meant by using his right as a good pater^ 
familias in paragr. 38 of Tit. 1, where it is said that he is 
bound to replace dead sheep and dead trees. He was also 
bound not to alter the nature of the thing over which the 
right extended ; he could not, for instance, build on land un- 
built on, or change the use to which land was specially des- 
tined. (D. vii. 1. 7. 1. ; J). viii. 13. 4.) And it is with refe- 
rence to this that the words salva rerum substantia^ in the 
text, are sometimes understood, so that the sentence would 
mean, usufruct is the right of using and taking the fruits of 
tilings belonging to another, but so as not to alter the sub- 
stance. Ulpian (Iteff. 24. 26) certainly uses the words salva 
return substantia in a sense Very similar ; but the conclud- 
ing words of the section make it more natural to understand 
salva return substantia as referring here to the duration of 
the usufruct. It lasts as long as the thing over which it is 
constituted remains unaltered ; for if the thing perishes, the 
usufruct perishes. The two sentences of this section are 
taken without alteration from the Digest, but are from dif- 
ferent authors, the first being from Paul, the latter from Cel- 
pus. (D. vii. 1. 1, 2.) Very probably Paul did not use the 
words salva return substantia with reference to the duration 
of the servitudes; hut the compilers of the Institutes saw 
that, if they were used in this sense, the two sentences would 
cohere together. 

1. XJsusfructus a proprietate se- 1. The usufruct is detached from 
parationem recipit, idq^ue plurihus the property ; and this separation 
modis accidit: ut ecce, si q[uis takes placein many ways; for exam- 
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usum-fructum aliciii legaverit, nam 
Leres nudam LaLet proprietatem, 
legatarius usumfructum , at contra, 
si fundum legaverit deducto usu- 
fructu, legataiius nudam habet pro- 
prietatem, hexes vero nsumfractum. 
Item alii usumfructum, alii deducto 
eo fundum legare potest. Sine tes- 
tamento ■vero si qxdB velit usum- 
fructum alii constituere, pactionihus 
et stipulationibus id efficere debet, 
Ne tamen in universum inutiles 
essent proprietates semper absce- 
dente usufructu, placuit certis mo- 
dis extmgui usumfructum et ad 
proprietatem reverti. 


pie, if the usufruct is given to any 
one as a legacy ; for the heir has then 
the bare ownership, and the legatee 
has the usufruct; conversely, if the 
estate is given as a legacy, subject to 
the deduction of the usufruct, the 
legatee has the hare ownership, and 
the heir has the usufruct. Again, the 
usufruct may be given as a legacy to 
one person, and the estate minus this 
usufruct may be given to another. If 
any one wishes to constitute a usu- 
fruct otherwise than hy testament, 
he must eifect it by pacts and stipu- 
lations. But, lest the property should 
be rendered wholly profitless by the 
usufruct being for ever detached, it 
has been thought right that there 
should be certain ways in which the 
usufruct should become extinguished, 
and revert to the property. 


D. vii 1. 6 ; D. xxxiL 2. 19 ,* D. vii 1, 3, pr and 2. 

We may refer to what we have said in the note to the 
fourth section of the last Title for the modes in which nsu- 
frncts were acc^uired. In the time of Justinian they were 
constituted, 1, by testament; 2, hy agreements followed by 
quasi-tradition ; by being reserved in an alienation of the 
nuda proprietas; 4, by adjudication; and also, lastly, lege, 
by the law, an instance of which we have in the first para- 
graph of the ninth Title of this Book, where it is said that, 
under Justinian’s legislation, the father acquired the usufruct 
of his son’s peculium. 

It will be observed that, in putting the third case of gift of 
usufruct by testament, tha,t, namely, in which the usufruct is 
given to one legatee, the nvda prop^'ietas to another, the 
gift to the latter is expressed by the words fundum deducto 
usufructu. The Digest (xxxiii. 2. 19) explains why deducto 
usufructu should, in such a case, be carefully added to a gift 
of the fundus; for if they were not, the second legatee would 
he treated as having the nuda proprietas^ and also as having 
a joint interest in the usufruct with the first legatee. 

2. Constituiturautemususfructus 2. A uflufmct may be constituted 
non tantiim in fundo et sedibus, ve- not only of lands and buildings, but 
rum etiara in servia et jumentis also of slaves, of beasts of burden, 
ceteriaque rebus, exceptis iis quae and everything else except those 
ipso usu consumuntiir ; nam hoe res which are consumed by being used, 
neque naturali re done neqiie civili for they are susceptible of an usu- 
recipiunt usumfructum. C^uo nu- fnxct neither by natural nor by civil 
mero sunt vinum, oleum, frumen- law. Among these things are wine, 
turn, vestimenta: qiiibua proxima oil, garments, and we may almost .say 
est pecnnia numerata, namqne ipso coined money ; for it, foods in man- 
usu assidua pcrmutatione quodam- ner consumedby use, as it continually 
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passes from hand to hand. But the 
senate, thinking such a measure would 
"be useful, has enacted that a usufruct 
even of these things may he consti- 
tuted, if sufficient security he given 
to the heir; and therefore, if the 
usufruct of money is given to a 
legatee, the money is considered to 
he given to him in complete owner- 
ship ; but he has to give security to 
the heir for the repayment of an 
equal sum in the event of his death 
or his undergoing a capitis demin%dio. 
All other things, too, of the same 
kind are delivered to the legatee’ so 
as to become his property ; hut their 
value is estimated and security is 
given for the payment of the amount 
at which they are valued, in the event 
of the legatee dying orxmdergoing a 
capitis deminvtio. The senate has 
not then, to speak strictly, created 
a usufruct of these things, for that 
was impossible, hut, by requiring 
security, has established a right 
analogous to a usufruct. 

D. vii. 1. 8. 1 ; D. vii. .1. 8 ; D. vii. 5. 2, pr. and 1 ; I), vii. 5. 7. 

Properly only things guce in usu rton consumuntw could 
be the subject of a servitude which consisted in using things 
only for a time ; but as things qu(B usu consumuntur, things 
that perish in the using, are things that may for the most 
part be easily replaced by similar things of an equal quantity 
and quality, the senatus consultum alluded to in the text 
(the date of which is uncertain, but is probably not later 
than Augustus) permitted that things quce usu consumuntur 
should be made subject to a kind of usufruct by which they 
might he consumed at once, and then, on an event occurring 
by which a real usufruct would have expired, that is, the 
death or capitis deminutio of the usufructuary, they were to 
be replaced by similar things, or, what effected the same ob- 
ject in a different way, their pecuniary value was estimated 
ou the commencement of this quasi-usufruct, as it is termed, 
and paid at its expiration. TJlpian gives the following as the 
terms of thQ smatus consultum: Ut omnium rerum^ quoc 
in cujusque patrimonio esse constavet^ ususfructus legari 
possit (D. vii. 5. 1.) 

It will be observed that the text includes garments, vesti-^ 
mentay among things of which there was only a quasi-usu- 
fruct, whereas the Digest twice speaks of them as things of 
which there was a real usufruct. (D. vii. 1. 15. 4; vii. 9. 9. 


modo extinguitur. Sed utilitatis 
causa senatus censuit posse etiam 
earum rerum usumfructum consti- 
tiii, ut tamen eo nomine heredi 
utiliter caveatur. Itaque si pecu- 
niae ususfructus legatus sit,ita datur 
legatario ut ejus fiat, et legatarius 
satisdet heredi de tanta peciinia 
restituenda, si morietur aut capite 
minuetur. Oeterse quoque res ita 
traduntur legatario ut ejus fiant; 
sed sestiniatis his satisdatur, ut si 
morietur aut capite minuetur, tan- 
ta pecunia restituatur quanti hse 
fuerint sestimatse. Ergo senatus 
non fecit quidem earum rerum 
usumfructum (nec enim poterat), 
sed per cautionem qpasi usumfruc- 
tum constituit. 
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3.) Tlioy were, in fact, one or the other according' as it was 
the garments or their value, that was to be given to the 
owner of the 'yindob 'propTietas at the end of the usufruct, and 
this might depend on the intention of the parties or the 
nature of the materials. 

SatisdatuT. The usufructuary not only guaranteed by 
a stipulation the replacement of the thing's or the payment 
of their value, but he procured a surety (fidejussor) to 
guarantee it also. 

3, Finitiir autem ususfructus 3. The usufruct terminates by the 
morte fructuarii, et duabus capitis death of the usufructuary, by two 
deminutiouibus, maxima et media, kinds of capitis denwvatio^ namely, 
et nou utendo per modum et tern- the greatest and the middle, and also 
pus : quge omnia nostra statuit con- by not being used, according to the 
stitutio. Item finitur ususfructus, manner, and duiing the time fixed ; 
si domino proprietatis ab usufruc- all which points have been decided 
tuario cedatur (nam cedendo extra- by our constitution. The usufruct is 
neo nihil agit) ; vel ex contrario si also terminated if the usufructuary 
fructuarius proprietatem rei acq^ui- surrenders it to ^the owner of the 
sierit, qum res consolidatio appel- property (a cession ^to stranger 
latur. Eo amplius constat, si sedes would not have this efiect) ; or, 
incendio consumptse fuerint, vel ag'ain, by the usufructuary acquiring 
etiain. terras motu aut vitio suo cor- the property, which is called conso- 
ruerint, extingui usumfructum, et lidation. Again, if a building is 
ne areae quidem. usumfructum de- consumed by fire, or thrown down 

by an earthquake, or falls through 
decay, the usufruct of it is necessa- 
rily destroyed, nor does there remain 
any usufruct due even of the soil on 
which it stood. 

C. iii. 33. 16, pr. and 1, 2 j OrAi. ii. 33. 

The text points out five ways iu which the usufruct would 
terminate. 1. By the natural or civil death of the usufruc- 
tuary. If the usufruct belonged to a city or corporation 
which could not die, it lasted for a hundred years, as being 
the extreme length of. the duration of human life._ (D. vii. 
1.66.) Previously to Justinian the minima capitis d&ini- 
nutio extinguished a usufruct, because the person who un- 
derwent it was not the same person in the eyes of the law 
after undergoing it as he was before ; he commenced a new 
existence. Justinian altered the law in this respect (C. iii. 
33. 16), and he also decided a question which Inwi divided 
the jurists, whether a usufruct acquired by a slave or afilius- 
familias terminated on the death of the slave, or death or 
capitis deminutio of the son, or whether it remained for the 
benefit of the master or father. He decided that it should 
remain until the master or father’s natural or civil death,, and 
further, that in the case of a fiJimfamilias, it shoiild also 
continue for his benefit after his father’s death ; so that the 
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father had the usufruct for his life, and then the son, if he 
survived the father, had it for his life. (C. iii. 33. 16. 17.) 

Non utendo per modxim et tempus. Secondly, the usu- 
fructuary might lose the usufruct by not using it in the way 
agreed on by the parties during the time fixed by law. The 
usufructuary might, for instance, have the use of a fundus 
for the summer, and if he used it only during the winter he 
would not use the usufruct of the fundus in the way it was 
given him, and this was equivalent to not using it at all ; and 
if he did not exercise his right at any period previous to the 
time fixed by law, as that when the usufruct became extinct 
by non-usage, his right was gone. This time was, under the 
old law, one year when the usufruct affected moveables, and 
two years when the usufruct affected immoveables. If this 
period elapsed without the right being exercised, the owner 
of the nuda proprietas gained the usufruct by usucapion. 
Justinian altered this by fixing three years as the time for 
moveables, and ten or twenty years for immoveables, accord- 
ing as the person affected was present or absent. (See Tit. 
6. 1.) The usufructuary was placed so far in the position of 
an owner of a thing, that it required the same length of time 
to make him lose the usufruct as it did to make the owner 
lose the property. Hence it is said in the Code (iii. 33. 16. 
1 ) that he was not to lose the usufruct unless tcdis exceptio 
(i.e. of usucapion) xisufmctuario opponatur, qicce etiam si 
dominium vindicabat, poterat eum prcesentem vel ahsentem 
excludere. 

Non-usage and the minima capitis deminutio only af- 
fected rights already commenced ; and in order to avoid their 
effects the usufruct was often given by legacy in singulos 
(onnos^ vel menses^ vel dies. As a new usufruct thus began 
each year, month, or day, there could be no non-usage for a 
longer time than the duration of each usufruct, and the mi- 
nima capitis deminutio only affected the usufruct existing 
at the time it was undergone. (D. vii. 4. 1. 1.) 

Si domino cedatur. Thirdly, the usufruct was lost if it 
was surrendered to the owner of the nuda pToprietas, The 
words cedatuT^ and cedendo belong, in the passage of Gains 
from which this part of the section is taken, to the in jure 
cessiOy the fictitious suit by which personal servitudes were 
given up in the time of Gains. As this mode of giving up 
servitudes to the dominus was obsolete, less technical words 
would be more appropriate in the text. The usufructuary 
<^ould not transfer the usufruct to another, because the usu- 
fruct attached to him personally, and was to terminate by his 

p 
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death or capitis demimitio, and not by that of a stranger. 
He could allow another to exercise his right of taking the 
fruits until he himself died or lost the servitude, but this did 
not make that person the owner of the usufruct. 

The two other modes by which a usufruct might be lost, 
viz. consolidation w^hen the usufruct was extinguished, qid 
res sua nemini servitn and the thing being consumed, that 
is, either really perishing, or having its substantia altered, 
need no explanation. 

Of course, if a usufruct was made conditionally, or for a 
limited time, it expired when the condition was accomplished 
or the time ended. 

Servitudes generally were extinguished in much the same 
way as the particular servitude of usufruct. 1. By the de- 
struction of the thing — the o^es dominans or the res serviens. 
2. By the same person becoming owner of the res domwans 
and the res serviens^ or, in case of personal servitudes, of the 
remainder of- the proprietas and the servitude. 3. By the 
owner of the servitude permitting the person affected by it 
to do something which made the exercise of the right im- 
possible. 4. Lastly, by non-usage, there being, however, a 
remarkable difference in this respect between servitudes tos- 
iicorum prcudiorum and servitudes urhanorum pradiorum ; 
for as the possession of the former was not continuous, that is, 
the right was not always being exercised, the mere non-usago 
of the right during the time fixed by law extinguished it ; but 
as the possession of the servitudes urhanorum prmdiorum was 
continuous, it was necessary that the owner of the resserviens 
should do something to break the possession, or, as it was 
termed by the jurist, usucapere libertatem (D. viii. 2. 6), i.e. 
to commence the liberation of the res serviens, as, for instance, 
to turn a stilUcidium away from his premises; and if this was 
acquiesced in during the time fixed by law, that is, ten years 
for persons present and twenty for persons absent, the owner 
of the res dominans could not afterwards claim his servitude. 

4. Oumaixteitifinitusfueritusus- 4. When the usufruct is entin^Iv 
fructus, revertitnr scilicet ad pro- extiiifruisbed, it is reunited to th*e 
prietatem, et ex eo tempore imdm property ; and the person who had 
px’oprietatis clominusincipitplenam the bare ownership, begins thence.- 
iii re habere potestatem. forth to have full power over the 

thing. 

Some texts have finiius fuerit iotus muf^fruotus ; for as 
the usxifnict was divisible, portions of it might exist, and yet 
other portions have reverted to the owner of the mala pro- 
prietas. It may be remarked that if two persons bad a joint 
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interest in tlie same usufruct, and the usufruct was divided be- 
tween them, when one died, his share went, not to the owner 
of the nuda pvopri&tas, but to his coproprietor. (D. vii. 2. 1.) 


Tit. Y. DE USU ET HABITATIONE. 

lisdem istis modis quihus usus- The naked use is constituted "by 
fi’uctiis constituitur, etiam nudus the same means as the usufruct; and 
usus constitui solet ; iisdemque illis is terminated by the same means 
modis finitur, quibus et ususfructus that make the usufruct to cease, 
desinit. 

D. vii. 1. 3. 3. 


The use was a portion of the usufruct. The person to whom 
this right was given could use the thing, but not take any of 
its fruits. He had the nudus usus (D. vii. 8. 1), the bare 
use of the thing; and enjoyed all the advantages he could 
obtain from the use ; but he could avail himself of nothing 
which the thing produced. He could not, like the usufruc- 
tuary, let, sell, or give the exercise of his right, for he was 
excluded from taking what were termed fructus civiles, as 
much as from taking fructus naturales. The jurists, how- 
ever, modified in some degree the rigour of this principle ; 
and the owner of the use was allowed, in cases where the 
right would otherwise have produced no benefit whatever, or 
where it seemed right to put a favourable interpretation on 
the wording of a testament, to take as much of certain kinds 
of produce as was sufficient for his daily wants. 


1. Minus autem scilicet] urisest in 
USU quam in us ufr uctu. am que is 
qiii fundi nudum habet usum, nihil 
ulteriiis habere intelligitur quam ut 
oleribus, pomis, floribus, foeno; stra- 
mentis et lignis ad usum quotidi- 
anum utatur. In eo quoque fundo 
hactenus ei niorari licet, ut neque 
domino fundi molestus sit,ne(jue iis 
per quos opera rustica fiunt, impe- 
dimeuto : nec ulli aliijus quodhabet, 
aut locare aut vendere aiit gratis 
concedere potest; cum is qui usum- 
fructum habet potest base omnia 
facere. 


1. The right of use is less extensive 
than that of usufruct; for he who 
has the naked use of lands, has no- 
thing more than the right of taking 
herhs, fruit, flowers, hay, straw, and 
wood, sufficient for his daily supply. 
He is permitted to establish himself 
upon the land, so long as he neither 
annoys the owner, nor hinders those 
who are engaged in the cultivation 
of the soil. He cannot let, or sell, 
or give gratuitously his right to an- 
other, while a usufructuary may. 


D. vii. a 10. 4; D. vii. 8. 12. 1 ; D. vii. 8. 11. 


The jurists differed as to the fructus of which a certain 
daily supply might he taken, and as to whether it was neces- 
sary that they should be consumed on the spot. (D. vii. 8. 10. 
1 ; D. vii. 8. 12. 1.) The station of the usuarius and the abun- 
dance of the fruits would make a difference in particular cases. 

The usuarius could prevent the owner as well as any one 
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else from coming on land subject to a usus, except for the 
purpose of cultivating it. 

Aut gratis concedere. There would be a sort of fructus 
in being able to gratify the wish of giving and of conferring 


a favour, instead of receiving 

2 . Item isqui sediumiisumliabet, 
hactenus jus habere intelligitur, ut 
ipse taiitum habitet j nec hoc jus ad 
aliiim transferre potest, et vix re- 
ceptiim esse videtur ut hospitem ei 
recipere hceat ; sed cum uxore sua 
liberis(|ue suis, item libertis, nec 
lion aliis liberis personis quibus non 
minus quam servis utitur, habi- 
tandi jus habet. Et convenienter, 
si ad muliereni usus sedium per- 
tineat, cum marito ei habitare licet. 


E. vii. 8 . 3. I 5 


a price. 

2 . He who has the use of a house, 
has nothing more than the right of 
inhabiting it Hmself j for be cannot 
transfer this right to another j and it 
is not without considerable doubt 
that it has been thought allowable 
that be should receive a guest in the 
house, but he may live in it vdth his 
wife and children, and freedmen, 
and other free persons who may be 
attached to his service no less than 
his slaves are. A wife, if it is she 
who has the use of the house, may 
live in it with her husband. 

D. vii. 8 . 4. 6 . 8 . 


The usuarius had the use of the whole thing, and the 
owner could not make use of any part not used by the usua- 
rms. (D. vii. 8. 22. 1.) So, too, the right of usus w^as indi- 
visible and could not be given in detached portions, as that 
of usufruct could be, to different persons. (D. vii. 8. 19.) But 
one person could have the use, and another the usufruct of 
the same thing. (D. vii. 8. 14. 3.) 

3. Item is ad quern servi usus 3. So, top, he who has the use of 
pertinet, ipse lantummodo operis a slave, has only the right of himself 
atque ministerio ejus uti potest: using the labour and services of the 
ad aliimi vero nullo modo j us suum slave : for he is not permitted in any 
transferre ei concessum est. Idem way to transfer his right to another, 
scilicet juris est et in jumentis. And it is the same with regard to 

beasts of burden. 

D. vii. 8 . 12. 5, 0. 


Ijpse tantummodo uti potest ; but the wife or the husband 
might use the thing of which the use was given to the other. 
(D. vii. 8. 9.) 

4. Sed si pecorum, veluti ovium, 4. If the use of a flock or herd, as, 
usus legatus sit, neque lacte ne^ue for instance, of a flock of sheep, bo 
agnis neque lana utetur usuarius, given as a legacy, the person who 
quia ea in fructu sunt. Plane ad has the use cannot tako the milk, 
.--tercorandum agrum suum peco- the lambs, or the wool, for those are 
ribus uti potest. among the fruits. But ho may cer- 

tainly make use of the Hock to ma- 
nure his land. 

D. vii. 8 . 12 . 2 . 

As a flock was hardly of any use if a person might not take 
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any of Vm fTU,otus^ the usuarius was allowed to have a little 
milk {modicum lac) when the usus had been constituted in a 
way to admit of a favourable interpretation. (B. vii. 12. 2.) 

5. Bed si cui habitatio legata 5. If the right of habitation is 

sive aliquo modo const! tuta sit, given to any one, either as a legacy 
neqne usus videtnr neque usus- or in any other way, this does not 
friictus, sed quasi proprium aliquod seem a use or a usufruct, but a righc 
jus. Quam babitationem haben- that stands as it were by itself, 
tibus, propter rerum utilitatem, From a regard to what is useful, and 
secundum Marcelli sententiam nos- conformably to an opinion of Mar- 
tra decisione promulgata, permi- cellus, we have published a decision, 
simus non solum in ea degere, sed by which we have permitted those 
etiam aliis locare. who have this right of habitation, 

not only themselves to inhabit the 
place over which the right extends, 
but also to let to others the right of 
inhabiting it. 

B. vii. 8. 10 j C. iii. 38. 

The jurists had doubted whether kabitatio was to be con- 
sidered a distinct servitude (B. iv. 5. 10; B. yii. 8. 10. 2), 
which Justinian here pronounces it to be. So far as it dif- 
fered from the use, or, after Justinian gave the power of let- 
ting the house, from the usufruct, of the house, it differed by 
being an occupation allowed as a fact rather than as a right, 
the creation of the law, to which the incidences of a personal 
servitude would attach. Modestinus says of it, potius in facto 
quam in jure consistit (B. iv. 5. 10.) Thus, it did not 
cease by non-usage or bj the minima capitis deminutio, (B. 
vii. 8. 10.) 

6. Hsec de servitutibus et usu- 6. Let it suffice to have said thus 

fructu et usu et habitatione dixisse much concerning servitudes, usu- 
siifficiat ; de hereditate autem, et fruct, use, and habitation. We shall 
obligationibus, suis locis propo- treat of inheritances and obligations 
nemus. Exposaiinus suinmatim in their proper places. We have al- 
quibus modis jure gentium res ready bneny explained how things 
nobis acquiruntur: modo videamus, are acquired by the law of nations ; 
quibus modis legitimo et civil! jure let us now examine how they are 
acquiruntur. acquired by the civil law. 

D. vii. 8. 10. 

Before quitting tbe subject of servitudes it is proper to ob- 
serve that, besides the possessory interdicts by which the pos- 
session of servitudes was secured, there were two real actions 
by which a claim, was made with regard to a servitude. By 
the one {actio m rem confessoria)^ the owner of the servi- 
tude claimed to have his servitude protected, and the right to 
it pronounced to he his, against any one who attempted to 
disturb him in his quasi-possession, or disputed his right. By 
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the other {actio in rem negatoria\ the owner of a thing 
over which another person claimed or exercised a servitude 
himself claimed to have this thing pronounced free from the 
servitude. It might seem as if this was rather a defence to 
an action for the servitude than itself a real action. But it 
was considered a substantive and independent action, because 
the owner of the dominium thereby vindicated his claim to 
a portion of it, namely, to the servitude which it was at- 
tempted to detach from the ownership, 

Justinian now returns to the examination of the modes in 
which things are acquired, and the sixth Title would properly 
follow the latter part of the first. Before, however, we leave 
the subject ol juixt in re^ we must notice three other kinds 
of jura in re besides servitudes, of which the Institutes make 
no mention. These are the jus envphyteuticarium, the jus 
sa'perficiarimn^ and the jus pignoris. 

The exact time when servitudes first became a part of Eo- 
man law is not easy to discover. The Twelve Tables deter- 
mine the width of a way, but there is nothing to show that 
this was intended to regulate the width of away to which one 
person had a right over the land of another, although, pro- 
bably, the width assigned by the law of the Twelve Tables 
was afterwards employed as the standard to regulate private 
ways. However, the nature of servitudes makes it almost 
certain that they must have very early been recognized by 
law; and, at any rate, we learn that they were so long before 
the end of the Eepublic. The period at which the three jura 
in re, of which we have just spoken, were established as a 
part of law, can be ascertained more readily. The first, the 
jus emphyteutwarium, though based on an institution of the 
civil law, yet only assumed its peculiar character in the time 
of the Lower Empire ; the two others owed their existence to 
the prmtors. 

The jus emphyteuticarium^ or, as it is more generally 
called, emphyteusis^ was the right of enjoying all the fruits, 
and disposing at pleasure, of the thing of another, subject to 
the payment of a yearly rent (penslo^ or canon) to the owner. 
Formerly the lands of the Eoman people of municipalities, or 
the college of priests, used to be let for different terms of 
years, sometimes for a short term, such as that of five years, 
sometimes for a term amounting almost to a perpetuity, under 
the name of agri vectigales. (Gai. iii. 145.) Afterwards, 
the lands of private individuals were let in a similar manner, 
and were also comprehended under the torm agri vedigales. 
The emperors let the patrimonial lands in a similar way, and 
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these lands so let were termed emphyteuticarii (C. si. 58. 
61), a name arising from there being a new ownership, or 
what almost amounted to an ownership, engrafted (l)vrsvoo') 
on the real dominium. Either shortly before, or in the time 
of Justinian, the two rights, that of the ager vectigales^ and 
that of emphyteusis, were united under the common name of 
emphyteusis i and subjected to particular regulations. 

Both lands and buildings could be subject to emphyteusis. 
(Nov. vii. 3. 1. 2.) The emphyteuta^ as the person who en- 
joyed the right was termed, besides enjoying all the rights of 
an usufructuary, could dispose of the thing, or rather of his 
rights over it, in any way he pleased (Nov. vii. 3. 2) ; he could 
create a servitude over it or mortgage it (D. xiii. 7. 16. 2) ; 
he had a real action (which, however, was said to be a utilis 
vindication because he was not the owner, but only in the 
place of one) to defend or assert his rights ; and at his death 
his right was transmitted to his heirs. (Nov. vii. 3.) 

He was obliged to pay his pensio under any circumstances, 
whether he actually benefited by his emphyteusis or not, be- 
cause the payment of rent was an acknowledgment of the 
title of the dominus. He was also bound to use the thing 
over which his right extended, so that it was not deteriorated 
in value at the time his right expired. (Nov. vii. 3. 2.) 

The right of superficies was almost identical with that of 
emphyteusis, but applied only to the superficies, that is, 
things built on the ground, not to the ground itself. It was 
the right of disposing freely of a building erected on another 
man’s soil without destroying it, stibject to the payment of a 
yearly rent. (D. vi. 1. 74.) It must have been the creation 
of the jus prmtorium at a time when there was nothing like 
the emphyteusis of buildings, and when it was only lands 
that were let as agri vectigales. The rights and duties of 
the superfioiarius, the person who enjoyed the right, may be 
gathered from those of the emphyteuticarius. 

The jus pignoris was the right given to a creditor over a 
thing belonging to another, in order to secure the payment of 
a debt. When the thing over which the right was given 
passed into the possession of the creditor, the right of the 
creditor was expressed by the word pignus ; when the thing 
remained in the hands of the debtor, the right of the creditor 
was expressed by hypotheca. Sometimes only one or more 
particular things were under a hypotheea, sometimes all the 
property of the debtor. The right of the creditor extended 
only to the amount of his debt, but all the thing pledged was 
subject to his claim. The right might be created by the 
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mere agreement of the parties, without any handing over or 
tradition of the thing pledged to the creditor. (C. viii. 17. 2. 
9.) Sometimes the right was created by a magistrate, who 
gave execution to a creditor by this means ; and in many 
cases the law created what was called a hypotheca tacita over 
the property, as, for instance, over the property of a tutor in 
favour of the pupil, and over the property of a husband, that 
the dowry of the wife might be restored. 

The creditor had the right (1) of selling (D. xx. 5.) or 
pledging (G. viii. 24) the thing pledged : (2) of satisfying his 
own claim before that of any one else out of the proceeds of 
the sale, or of the money obtained by pledging the thing : 
(3) of having himself constituted owner of the thing if no 
purchaser could be found for the thing : (4) of bringing a real 
action (termed the actio quasi-serviana) against any one 
who unlawfully detained the thing pledged to him. 

If the same thing was pledged to different creditors, the 
one to whom it was first pledged had generally a preference, 
potior tempore, potior jure. But there were certain hypo- 
thecce which had special privileges attached to them, and 
which had a first claim on the property of the debtor, such 
as the hypotheca of the fiscus or imperial treasury for the 
payment of taxes (C. iv. 46. 1), and that of a wife for her 
dowry (C. viii. 14. 12); and hypothecce which were created 
by an instrument publicly registered had a preference over 
others by a constitution of Leo. (C. viii. 18. 11.) 


Tit. ■VI. DE USXJCAPIONIBUS, ET LONGI 
TEMPOEIS POSSESSIONIBUS. 


Jure civili constitiituni fuerat, ut 
qui bona fide ab eo qui doniinua 
non erat, cum crediderit eum do- 
niinum esse, rein einerit vel ex 
donatione aliave qiiavis justa causa 
acceperit, is earn rexn, si mobilis 
erafc annoubique, siimmobilis bien- 
nio tantum in italico solo usuca- 
piat, ne rerum dominia in incerto 
easent.^ Et cum hoc placitum erat 
putantibus antiquioribus dominis 
sufficere ad inquirendas res suas 
prsetata tempora, nobis nielior aen- 
tentia sedit, ne doniini maturius 
siiis rebua defraudentur, neque cer- 
to hxio beiioficium hoc concludatur. 
Et ideo constitutionem super hoc 
proniul^^’avimus, qua can turn est ut 
mu quidom mobiles per trienniura, 
iminobiles vero per longi temporis 


By the civil law it was provided, 
that if anyone by purchase, gift, or 
any other legal means, had hma jide 
received a thing from a person who 
was not the owner, but whom he 
thought to be so, he should acquirer 
this thing by use if he held it for one 
year, if it were a moveable, where- 
ever it might be, or for two years, if 
it were an immoveable, but this only 
if it wore in the mlmn Italmmi ; the 
object of this provision being to pre- 
vent the ownership of things remain- 
ing in uncertainty. «ucii was the 
decision of the ancients, who thought 
tho times we have montimied sufii- 
cieut for owners to search for their 
property, hut we have come to a 
much better decision, from a wisli 
to prevent owners being despoiled of 
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possessionem (id est, inter preesentes tlieir property too quickly, and to 
decennio, inter absentes viginti an- prevent the benefit of this mode of 
nis) usucapiantur ; et his modis non acquisition being confined to any par- 
solum in Italia, sed in omni terra ticular locality. We have accord- 
quae^ nostro imperio gubernatur, ingly published a constitution pro- 
dominia rerum justa causa posses- viding that moveables shall be ac- 
sionis prsecedente acquirantur. quired by a use extending for three 

years, and immoveables by the ^ pos- 
session of long time,’ that is, ten 
years for persons present, and twenty 
for persons absent; and that by 
these means, provided a just cause of 
possession precede, the ownership of 
things may be acquired, not only in 
Italy- but in every country subiect 
to our empire. 

Gai. ii. 42 - 44 ; B. xli. 3. 1 ; C. vii. 35. 

The subject of possessio is only treated indirectly in the 
Institutes, and it is necessary to have a general conception of. 
the naeaning of the term before proceeding to examine the 
mode of acquiring property called usucapion. 

By possessio is meant primarily mere detention, i. e. the 
physical apprehension of a thing. If tlie possessor adds the 
intention {animus) of holding the thing as his own and of 
exercising over it all the rights of an owner, then he has legal 
possession of it as opposed to the mere physical possession 
involved in simple detention. When a person had legal pos- 
session of a thing he was protected in his possession against 
any one who had not a better title to possess, and in order to 
protect him the prsetor granted him an interdict. If his pos- 
session was not founded on force or fraud, and had been 
acquired by a legal mode of acquisition, then it ripened, 
after a length of time laid down by law, into full ownership, 
and the process by which the change was effected was termed 
usucapio. Thus the meaning of the term legal or juristical 
possession, the protection of the rights of the possessor by the 
interdicts, and the transmutation under certain circumstances 
of possessio into ownership by the lapse of time, are the three 
main points on which attention has to be fixed in examining 
the subject of possessio. 

The two requisites of legal possession are briefly summed 
up in the words ^ apprehensio ’ and animus. The apprehen- 
sion of a corporeal thing means such a dealing with it as 
enables the person apprehending to deal with the thing at 
his pleasure. Thus a person who enters on part of a piece of 
land has possession of the whole because it is at his pleasure 
to go to any part of it. A person who has the key of a gra- 
nary has the means of going into the granary. The animus 
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means the intention of the possessor to hold the thing pos- 
sessed as his own, and not as a person to whom a thing has 
been pledged holds the thing, for he holds it avowedly as 
belonging to another (alieno nomine). 

The edict fixed certain cases in which the praetor would 
himself at once give a decision and pronounce what was to be 
done without sending the case to be examined by a judex, and 
the order of the praetor thus given was called an interdict (see 
Bk. iv. Tit. 16). What was termed an interdictum retinendm 
posspssionis was granted to a person whose possession bad 
been disturbed or threatened with disturbance, and an inter- 
dict mn recuperandcB possessionis was granted to a person 
who had been forcibly ejected from his possession. Any per- 
son in possession was entitled to these interdicts against every 
one who could not show that he had a better title. 

Whenever a person possessed a thing as a matter of fact, 
with the intention of treating it as if he were the owner, that 
is, as if it belonged to him, the possessor had a right to the 
interdicts that protected his possession. But it was only 
when the possession was bona jide and ex justa causa that 
the operation of usucapion would transmute his possession 
into ownership, that is, the possessor must have commenced 
his possession, thinking he had a real right to possess, and 
have acquired it by a recognized legal method of acquiring 
property. A possessio which was commenced under these 
circumstances was changed into dominium by lapse of time, 
and the time required, as fixed by the law of the Twelve 
Tables, was two years if the thing possessed was an immove- 
able, and one year if it were a moveable. The operation of 
usucapion was of the greatest importance in the system of 
Eomaii law. Things that being res manclpi ought to have 
been conveyed by mancipation, but had been conveyed with- 
out the necessary ceremony, were not legal] 3^ passed in owner- 
ship to the person to whom they were nominally conveyed. 
But the very short time requisite for the operation of umca-- 
pion quickly changed the possession into dominimiy and 
thus ended the separation of the legal and beneficial interests. 
And, generally, when the prmtor gave the possession of pro- 
perty where he could not by strict law give the ownership, 
that is, when he exercised his equitable jurisdiction, the ope- 
ration of usueapio soon converted the possessor bonoram 
into the full legal dominus. 

In oiTler that the ownership of a thing should be acquired 
by iistieapion it was of course necessary that the thing itself 
should be susceptible of being held in dommio. There was 
no ownership possible, for instance, in the case of the solum 
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provinciale^ and^ therefore, no usucapion. The emperor or 
the people were owners of the soil, and the actual occupier of 
land in the provinces could not be the owner ; he could only 
be protected in the possession of it ; and the praetors protected 
his possession against the claim of any one asserting himself 
to be the rightful possessor, by permitting the possessor, 
when he had held the land for ten years, if he and the claim- 
ant had during that time inhabited the same province {inter 
pra^sentes)^ or when he had held it for twenty years, if they 
had not, to repel the action by an exception, which, as being 
placed at the beginning of the intentios was termed a 
scriptio (see Introd. sec. 104), and would probably be in 
this form : Ea res agatur, eujus non est longi temporis 
jjrcescriptio ; and this prescription or exception (for the terms 
may be used indifferently, as it was only in the early times of 
the construction of the formula that such a defence was reallj’- 
placed at the beginning of the intentio)^ if found to be true 
in fact, made the possessor quite secure. 

This prescription, however, had not exactly the same effect 
as usucapion. In the first place, it did not make the person 
owner of the immoveable, for nothing could do that with respect 
to the solum provinciale. Secondly, if an action was brought 
by the real owner, the usucapion was not interrupted until 
judgment had been given against the possessor (D.xli. 4. 2. 21); 
whereas if an action was brought against the possessor of an 
immoveable in the solum provinciale^ the pjrcBSOviptio longi 
temporis was of no avail unless the time required had expired 
before the proceeding had reached that stage termed the litis 
contestation (See Introd. sec, 105.) Lastly, the effect of the 
prcescriptio longi temporis was in one way more favourable to 
the possessor than that of usucapion; for the person who 
acquired a thing by usucapion acquired it with all its liabili- 
ties and charges ; whereas the prcescriptio longi temporis 
was a good plea to the action of a person who claimed to have 
a right over the thing, as, for instance, a right of servitude or 
mortgage, so that the possessor who could use this plea had 
the thing he possessed quite free from any liability or charge 
anterior to the commencement of his possession. (D. xli. 3. 
44. 5 ; D. xliv, 3, 12.) 

In the time of Justinian all difference between the solum 
Italioum and the solum provinciale was done away. The 
text furnishes us with a brief statement of the change made in 
the effect of possession. Under Justinian possession during 
three years (called, however, usucapion in this case — see 
parag. 12 of this Title) gave the ownership of moveables; 
possession during ten years if the parties were present, or 
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twenty if they were absent, gave the ownership of immove- 
ables. Thus the length of possession no longer aiforded 
merely a means of repelling an action, but conferred the 
minium^ although the word prcesoriptio was used to express 
the process. See parag. 5, Title 9 of this Book. 

1. Sedaliquando^etiamsimaxime 1. Sometimes, however, although 

quis bona fide rem posaederit, non the thing he possessed with pei'fect 
tamen illi usucapio ullo tempore good faith, yet use, however long, 
procedit, veluti si quis liberum ho- will never ^ve the property j as, for 
minem vel rem sacram vel religio- instance, when the possession is of a 
sam vel servum fugitivum possi- free person, a thing sacred or reli- 
deat. gious, or a fugitive slave. 

Gai. ii. 45. 48. 

The Institutes now proceed to speak of the exceptions to the 
rule of acquisition by use. These exceptions arise from two 
sources : either the thing which we have possessed is in its 
nature incapable of being acquired by use, or there is some- 
thing in the mode in which it has come into our possession 
which prevents length of possession having its ordinary effect. 

No incorporeal thing could be acquired by usucapion, but 
long quasi-possession was protected by prgetorian actions and 
interdicts. We have mentioned, in the note to Tit. 3. 4, that 
it is a subject of some doubt whether, either before Justinian 
or by his legislation, the possession of ten or twenty years 
gave the ownership of servitudes. If it did not, then, pro- 
bably, at no time of Eoman law was the property in incor- 
poreal things ever transferred by length of quasi-possession. 

The fugitive slave could not be acquired by use, because he 
was considered to have robbed his master of his interest in him 
by his flight, sui furticm facere intelligetur. (D. xlvii. 2. 60.) 

2. Furtivne quoque res, et qum vi 2. Things stolen, or seized by vio- 

possess^e sunt, nec si prsedicto longo lence, cannot be acquired by use, 
tempore bona fide possessoe fuerint, although they have been possessed 
usucapi possimt: nam furtivarum dming the length of time 

rerum lex duodecim tahularum et above prescribed ; for such acquisi- 
lex Atinia inhihent usucapionem j tion is prohibited, as to things stolen, 
vi possessarum, lex J ulia et Plautia. by the law of the Twelve Tables, and 

by the kx Atinia ; as to things seized 
by violence, by tbo lex Julia et IHaidia. 

Gai. ii. 45 } 1). xlL 3. 4-C. 

The lex Atioiia was n^plebiscitum named after its proposer 
Atinius Labeo, 557 a.xj.c. The lex Plautia, proposed by 
M. Plautius, was passed 665 a.u.o. "We know nothing of 
lex Julia here mentioned, except that its name makes it 
probable that it was passed in the time of Augustus ; it may 
possibly be the lex Julia de vi publica seu privata referrell 
to in Book iv. Tit. 18. 8. 
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3. Qaod autem dictum est, furti- 3. When it is said that the acquisi- 
varum et vi possessaruni rerum usu- tioii by use of things stolen or seized 
capioneni per leges prohibitam esse, by violence is prohibited by these 
non eo pertinet ut ne ipse fur, quive laws, it is not meant that the thief 
per vim possidet, usucapere possit himself, or he who possesses himself 
(nam his alia ratione usucapio non of the thing by violence, is unable 
competit,quiascilicet mala fide pos- to acquire the property, for another 
sident) ; sed ne ullus alius, quamvis reason prevents them, namely, that 
ab eis bona fide emerit vel ex alia their possession is 7nala fide ; but no 
causa acceperit, usucapiendi jus ha- one else, altliough he has in good 
beat. Unde in rebus mobilibus non faith purchased, or taken in any way 
facile procedit ut house fidei pos- from them, is able to acquire the 
sessori usucapio competat: nam qui property by use. Whence, as to 
alienam rem vendit vel ex alia moveables, it does not often happen 
causa tradit, furkimejus committit. that a Iona fide possessor gains the 

property in them by use. For when- 
ever anyone sells, or makes over for 
any other reason, a thing belonging 
to another, it is a theft. 

Gai. ii. 49, 50. 

In the case of moveables everything sold or delivered over 
by a person who knew himself noc to be the owner was con- 
sidered stolen, and therefore could not be acquired by use ; 
and it could not often happen that a person who was not the 
real owner could sell or deliver a moveable, thinking himself 
to be the owner. 

4. Sed tamen id aliquando aliter 4. Sometimes, however, it is other- 
se habet. Nam si heres rem de- wisej for, if an heir, supposing a 
functo comniodatam aut locatam thing lent or let to the deceased, or 
vel apud eum depositam, existimans deposited with him to be a part of 
hereditariam esse, bona fide acci- the inheritance, sells or gives it as a 
pienti vendiderit aut donaverit aut gift or dowry to a person who re- 
dotis nomine dederit, quin is qui ceivea it hona fide, there is no doubt 
acceperit usucapere possit, dubium that the person receiving it may ac- 
non est ; quippe ea res in furti vi- quire the property in it by use j for 
tium non cecideiit, cum utique the thing is not tainted with the vice 
heres qui bona fide tamquam suam of theft, as the heir who has horn fide 
alienaverit, furtum non committit. alienated it as his own, has not been 

guilty of a theft. 

Gai. ii. 50. 

5. Item si is ad quern ancilloe 5. So if the usufructuary of a fe- 

ususfructus pertinet, partum sumn male slave sells or gives away her 
esse crodens vendiderit aut dona- child, believing it to be his property, 
verit, furtum non committit ; fur- he does not commit theft j for there 
turn enim sine afiectu furandi non is no theft, without the intention to 
committitur. commit theft. 

Gai. ii. 50. 

In such a case the usufructuary would make a legal mistake, 
but would not act with a criminal intention. 
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6. Aliis quoqiie modis accidere 6. It may also happen in various 
potest, ut quis sine vitio furti rem other ways, that a man may transfer 
alienam ad aliq^uem transferat, et a thing belonging to another witn- 
efficiatnt a possessore nsucapiatur. out committing a theft, so that ^ the 

possessor acquires the property in it 
by use. 

Gai. ii. 50. 


As, for instance, if a person who was not heir thought that 
he was (D. xli. 3. 36. 1), and sold a thing which was part of 
the inheritance; or if a person took possession of a thing 
which he believed the owner had intended to abandon. (D. 


xli. 7. 4.) 

7. Quod antem ad eas res, qnse 
solo continentur, exp edi tins proce- 
dit : ut si qiiis loci vacantis posses- 
sionem, propter absentiam aut neg- 
ligentiam domini, aut quia sine suc- 
cessore decesserit, sine vi nancisca- 
tur. Qui, <][uamvis ipse mala fide 
possidet, quia intelligit se alienum 
fundium occupasse, tamen si alii 
bona tide accipienti, tradiderit, pq- 
teritei longapossessioneres acquiri, 
qnia neque furtivimi neque vi pos- 
sessum acceperit. Abolita est enim 
quorumdam vetenun sententia, ex- 
istimantiiim etiam fundi locive fur- 
tum fieri; et eorum qui res soli 
possederint, principalibus coustitu- 
tionibns prospicitur ne ciii longa et 
iiidiibitata possessio auferri debeat. 


Gai. ii. 51 ; 


7. As to immoveables, it may more 
easily happen that a person _ may, 
without violence, take possession oi 
a place vacant by the absence or neg- 
ligence of the owner, or by his having 
died without a successor; and al- 
though his possession is mala fide 
since he knows that ho has seized on 
land not belonging to him, yet if he 
transfers it to a person who receives 
it Iona fide, this person will acquire 
the property in it by long posseHsion, 
as the tiling he receives has neither 
been stolen nor seized by violence. 
The opinion of the ancients, who 
thought that there could be a theft 
of a piece of land or a place, is now 
abandoned, and there are imperial 
constitutions which provide that no 
possessor of an immoveable shall b(‘ 
deprived of the benefit of a long and 
undoubted possession. 

1. vii. 3;J. 1, 


If things immoveable could have Ixu^n stolen., a-s was 
opinion of Sabinus (Aijl. Cell, xi, 18), the acquisition of 
immoveables by length of possession would liave boon as 
diifficult as that of moveables; but as the bona fuks of the 
actual possessor cured the mnla fldes of th(3 first p(mson who 
began the possession, it might very well happen that the pro- 
perty in immoveables should be gained in tliis v^ay* By Novtd 
119 (cap. 7), A. J). 542, Justinian altered this, and only allowed 
the title by possession during ten or twcudy years whe^re the 
true owner was aware of his right, and of the transfer to th(» 
possessor ; otherwise the right of ownership was liut 
gained until after a possession of thirty y(‘ars. 
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8. Aliqiiando etiam furtiya yel 8. Sometimes eyen a thing' stolen 

yi possessa res usiicapi potest, yeluti or seized by yiolence may be acquired 
si in domini potestatem reyersa fu- by use; for instance, if it has come 
erit ; tunc enim, yitio rei purgato, back into the power of its owner, for 
procedit ejus iisucapio. then, the vice being purged, the ac- 

quisition by use may take place. 

D. xli. 3. 4. 6. 

In order that a thing once stolen should, after again falling 
under the power of its owner, be capable of being acquired by 
a hona fide possessor, it was necessary that the owner of the 
thing should recover it as a thing belonging to himself. If he 
purchased it, not knowing that it belonged to him, the vice or 
taint of theft was not purged. (D. xli. 3. 4. 6.) 

9. Ees fisci nostri usucapi non 9. Things belonging to om JismiB 

potest; sedPapinianusscripsit, bonis cannot be acquired by use. But Pa- 
vacantibua fisco nondum nuntiatis, pinian has gi\-en his opinion that if, 
bona fide emptorem traditam sibi before hona vacantia have been re- 
rem es: his bonis usucapere posse; ported to the Jlsctis, a bona fide pur- 
et ita divus Pius, et divi Severus et chaser receives any of them, he can 
Antoninus rescripserunt. acquire the property by use. And 

the Emperor Antoninus Pius, and the 
Emperors Severus and Antoninus, 
have issued rescripts in accordance 
with this opinion. 

D. xli. 3. 18. 2. 

Bona vacantia was the term used to express the property 
of persons who died without successors. These goods belonged 
to the fiseus previously to being reported by the officers of the 
treasury (D. xlix. 14. 1. 1), but up to that time they could be 
acquired by usucapion. 

10. Novisaime sciendum est, rem 10. Lastly, it is to be observed 

talem esse debere ut in ae non ha- that a thing must be tainted with no 
beat vitium, ut a bonte tidei emp- vice, that the hona fide purchaser or 
tore usucapi possit, vel qui ex alia person who possesses itfrom any other 
jusia causa possidet. just cause may acquire it by use. 

D, xL 1. 3. 24. . 

The word vice, as used here with reference to acquisition by 
use, includes every obstacle that prevented a thing being ac- 
<|uired by length of possession. First, the thing itself might 
be such as to be incapable of being acquired by use ; to the 
instances of such things given above in paragraphs 1 and 9 
may be added things belonging to pupils or to persons below 
the age of twenty-five years (C. vii. 35. 3), and things forming 
part of a dowry, unless the term of usucapion had begun to run 
before the marriage. CD. xxiii. 5. 16 ; C. v. 12. 30.) Secondly, 
it was necessary that the thing should be possessed ex justa 
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CihVbSOji and if it was not, there would be vitium in the posses- 
sion. By this it w'as meant that it must have come into the 
power of the possessor by a means, such as sale or gift, which 
was recognized by law as a good foundation for the transfer of 
ownership. It might have done so, and yet no title be ac- 
quired to the ownership, except by usucapion: the person who 
transferred it might not have been the real owner ; the pei’son 
who received it might not have had a right to do so ; or, the 
thing itself might not have been capable of being acquired by 
mere possession. 

The Digest (xli. 4, and seq.) gives a long series of Titles in 
which the several justce cav.soB of possession are examined 
separately, and the different characters in which a person pos- 
sessed are treated of. Thus, a person might possess pro 
emptore as having bought the thing ; pro donato, as having 
received it as a gift ; pro dMe^ as having received it in dowry ; 
pro solutOy as the payment of a debt ; pro derelicto^ as having 
taken it when abandoned by its owner. In any of these eases 
the person who sold, gave, or abandoned the thing, might 
not have been the real owner, and then the possessor could 
only acquire the property in the thing by use ; or again, he 
might possess pro legato, and then if he was not the person 
to whom the legacy had really been left, or if the legacy had 
been revoked, he might acquire by use the property in the 
thing. In this case it was not the testator not being the pro- 
prietor that made the possessor not the true owner, but it was 
his having no right to have the possession of the thing. Again, 
he might possess a thing suo, a general term specially em- 
ployed to denote the possession oi fructus gathered bona fide, 
or that of res nullius, such as wild animals. If he took pos- 
session of an animal, naturally wild, which had been tamed, 
and possessed it pro suo, he did not at once acquire the pro- 
perty in it, because it was not of a nature, since it had ceased 
to be wild, to be acquired by mere possession, but he became 
the owner by use. (D. xli. 10 ; D. xli. 2. 3, 21.) 

Thirdly, it was necessary that there should be honafides; 
the possessor must be quite ignorant of that which there was 
faulty in the manner he had gained possession. No ignorance 
of a leading principle of law, such as that a person below the 
age of puberty could not alienate his goods (D. xxii. 6. 4 ; 
I), xli. 3. 31), nor any wilful ignorance of facts, would be per- 
mitted as the commencement of usucapion. (D. xxii. 6. 6.) 
Btit if a person was only ignorant of a fact, of which it was 
excusable he should be ignorant, as that a vendor was un<ler 
the age of puberty, his possession was bona fide. In the case 
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of sale, it was necessary that this hona jides should exist at 
the moment of the contract being made, and also at that of its 
being performed (D. xli. 3. 48), and in every case it was neces- 
sary it should exist at the commencement of possession. But 
after the possession was once commenced bonafidey a subse- 
quent knowledge of the real facts did not vitiate the possession. 

11. Error autem falsse causae 11. But the mistake of thinking a 

usucapionem non parit : veluti si false cause of possession is just, does 
quis, cum non emerit, emisse s© not give rise to ^acquisition by use. 
existimans possideat ; vel cum ei As, for instance, if any one possesses 
donatum non fuerit, quasi ex dona- in the belief that he hasbought, when 
tione possideat. he has not bought, or that he has 

received a gift, when no gift has 
really been made to him. 

D. xH. 3. 27. 

Supposinga person who thought that he hadacquired exjusta 
causa had not, supposing, for instance, he thought a person in- 
tended to give him a thing who did not, or if he had received a 
thing in payment of a debt, while really no debt was due to him, 
the question naturally suggested itself whether the imperfection 
in the possession could be cured by bona jides ^ that is, an honest 
belief that the causa was justa, that a gift had been made, or 
that a debt was due. The question had been much debated by 
the jurists, and Justinian here decides it by declaring that the 
imperfection could not be so cured, and that if the possessor 
had been mistaken in this respect, length of possession would 
not profit him. We learn, however, from the Digest, that 
where it was with respect to an act of some one through whom 
the possessor believed his title to have been gained, as his pro- 
curator or slave, or the person whose heir he was, that the mis- 
take was made, the possessor could acquire by use. (D. xli. 4. 
11.) If, for instance, the possessor believed that his procurator 
had bought a thing for him, although he might not have done 
so, the possessor was not prevented by this mistake from 
acquiring by use. 

12. Diutina possessio qu 80 pro- 12. Long possession, which has 

desse coeperat defuncto, et heredi begun to reckon in favour of the 
et bonorum possessor! continuatur, deceased, is continued in favour of 
licet ipse sciat prsedium alienum. the heir or bonorum possessor^ al- 
Quod si ille initium justum non though he may know that the im- 
habuit, heredi et bonorum josses- moveable belongs to another person j 
sori, licet ignorant!, possessio non but if the deceased commenced his 
prodest. Quod nostra constitutio possession mala fide^ the possession 
similiter et in usucapionihus ohser- does not profit the heir or bonomm, 
vari constituit, uttempora continu- posmsor^ although ignorant of this, 
entur. And our constitutionhas enacted the 

same with respect to usucapions, in 
Q 
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wMcL tLe benefit of possession is to 
be in like manner continued. 

D. xli. 4. % 19 ; D. xliv. 6. 11 ; C. vii. 31. 

Persons who possessed 'pro herede or pro possessore^ that is, 
as bonorumpossessoresy did not themselves begin a new usuca- 
pion, but continued the persona of the deceased, and were 
placed in the same position with reference to anything which 
he had possessed, as if he had himself continued to possess it. 
If the deceased had possessed the thing pro emptore or pro 
donato^ the heres or bonorum possessor continued to possess 
it in the same way, and added to the time of his possession 
the time during which the deceased had possessed it. 

Similiter in usucapionihus^ i. e. the continuation of posses- 
sion by the heir shall apply to the usucapion of moveables by 
three years’ possession. 

13. Inter venditorem q^uo< 5 [ue et 13. Between tbe buyer and the 
emptoreni conjungi tempora divi seller too, tbe Emperors Seveiuis 
Sevexus et Antoninus rescripserunt. and Antoninus have decided by re- 
script that their several times of 
possession shall be reckoned together. 

D. xli. 4. % 20. 

Persons who were merely successors of others in holding 
particular things by sale, gift, legacy, &c., did not of course 
continue the possession, for they did not continue the person, 
of their predecessor. But if both the possession of their prede- 
cessor, and their own, was such as to give rise to usucapion, the 
times of the two possessions were added together. If there was 
something to prevent this in the possession of their predeces- 
sors, their own possession was the first commencement of the 
usucapion. 

The interruption of usucapion was termed usurpation (D, 
xli. 3. 2.) It might take place in various ways. The thing 
itself might be taken away from the possessor, or, if it was an 
immoveable, be might be expelled from it (D. xli. 3. 5) ; or it 
might become impossible, from physical causes, such as an in- 
road of the sea, to occupy it (D. xli. 2. 3. 17) ; or, again, the 
possessor might fall into the power of the enemy, and he would 
not be reinstated in his possession hj postliminium, for pos- 
session was a fact, and as he had ceased to possess, as a matter 
of fact, he could only begin a new possession by again possess- 
ing the thing (D. xlix. 1 5. 12. 2) ; or the interruption might be 
what was termed civil, that is, be produced by an action to 
contest the right, and with respect to this Justinian (C. vii. 33. 
10) made the time of the first raising of the controversy (mota 
controversia) the period of interruption, instead of the litis 
contestatio,vfhich had no place in the civil process of his time. 
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There was also a prescription or possession, termed longissimi 
temporis. If there was a possession for thirty years, or, in 
the case of ecclesiastical property, for forty years, whatever 
vitium or obstacle there might be to the acquisition by use, 
for instance, theft, violence, absence of justa causa^ or mala 
fides^ the possessor could, before the time of Justinian, repel 
actions brought to claim the thing, and, after his legislation, 
became the legal owner. (C. viL 39.) 

14. Edicto divi Marci cavetur, 14. It is provided by an edict of 
eum qui a fiseo rem alienam emit, the Emperor Marcus, that a person 
si post venditionem quinquennium who has purchased from the Jiscus a 
praeterierit, posse dominum rei per thing belonging to another person, 
exceptionem repellere. Constitutio may repel the owner of the thing by 
autem divse m emoriae Zenonis bene an exception, if five years have elapsed 
prospexit iis qui a fisco per venditi- since the sale. But a constitution 
onem aut donatiouem vel alium ti- of Zeno of sacred memory has com- 
tulum aliquid accipiunt, ut ipsi pletely protected those who receive 
quidem securi statim fiant, et vie- anything from the j^scus by sale, gift, 
tores existant, sive experiantur sive or any other title, by providing that 
conveniantur j adversus autem sa- they themselves are to he at once 
cratissimum serarium usque ad qua- secure, and made certain of success, 
driennium liceat intendere iis, qui whether they sue or are themselves 
pro dominie vel hypotheca earum sued, in an action. While they who 
rerum quse alienate sunt, putave- think that they have a ground of 
rint sihi quasdam competere ac- action for the rights of ownership or 
tiones. Nostra autem divina con- mortgage over the things alienated, 
stitutio quam nuper promulgavi- may bring an action against the sa- 
mus, etiam de iis qui a nostra vel cred treasury within four years. An 
venerabilis Augustfe domo aliquid imperial constitution, which we our- 
acceperint, ha^c statuit quae in fis- selves have recently published, ex- 
calibus alienationibus proefata Ze- tends to those who have received as 
noniana constitutione continentur. a gift anything from our palace, or 

that of the empress, the provision of 
the constitution of Zeno, relative to 
the alienations of the 
0. ii. 37. 3 j C.vii. 37. 2. 2. 

As Theopbilus points out, the privilege really conceded by 
tbe constitution of Marcus Aurelius was, that no possession, 
if the thing had been received from the JiscuSy should be 
attacked after five years had elapsed, however otherwise opeu 
to attack. If not otherwise open to attack, the time of usu- 
capion, being so much shorter than five years, would give the 
property before the time fixed by the constitution had arrived. 

Tit. YII. DE DONATIONIBUS. 

Est et aliud genus acquisitionis Thereis,again, another mode of ac- 

donatio. Donationum autem duo quiring property, donation, of which 
sunt genera, mortis causa, et non there are two kinds, donation mortis 
mortis causa. cazesa and donation not mortis caz4sa 

D. 1. 60, 16. 67. 

Q 2 
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The phrase dono dare was appropriated in Roman law to 
the mode of transferring property by gift ; dare signifying 
that the whole property in the thing was passed, by delivery, 
and dono expressing the motive from which the delivery was 
made. (See Fragrri, 275. 281. 283.) Viewed in its 
simple form, gift is not a peculiar mode of acquisition, but 
an acquisition by delivery with a particular motive for the 
transfer; but we shall see that in one species of donatio 
mortis causa^ gift was really a peculiar mode of acquisition. 


1. Mortis causa donatio est, quas 
propter mortis fit suspicionem : 
cum quis ita donat ut; si quid hu- 
manitus ei contigisset, haheret ia 
qui accipitj sin autem supervixisset 
is qui donavit, reciperet, vel si eum 
donationis poenituisset, aut prior 
decesserit is cui donatum sit. Hse 
mortis causa donation es ad exem- 
plum legatorum redactse sunt per 
omnia. Nam cum prudentihus 
ambiguum fuerat, utrum donationis 
an legati instar earn obtinere opor- 
teret, et utriusque causse qusedam 
babebat insignia, et alii ad aliud 
genus earn retraliebant, a nobis 
constitutum est ut per omnia fere 
legatis connumeretur, etaicprocedat 
quemadmodum nostra constitutio 
earn formavit. Et in summa mortis 
causa donatio est, cum magis se 
quis velit habere quam eum cui 
donat, magisque eum cui donat 
quam heredem suum. Sic et apud 
Homerum Telemachus donat Pi- 
raso : — 

Tlsipaij oij yap r’ tdpev ^arat 

rddi fpycff 

Ei K$v kpk fivrjcrrilpsg ityrivopisg kv 
fieydpoiai 

AdBpt] KTsivavT^Sf Trarpma rtravra 
Sdcrot^Taif 

Avrov €;)^c»vra <re fSoiXop^ kTavpkfxeVy 
i) Ttva riovde * 

El ds K iyd) rovrotai (povov ml Krjpa 

0vr«vcr<iii, 

At) roTc poi %ccijOO?/re ^np£tv TTpOff 
dixipara ^^aipiup. 


1. A donation mortis cama is that 
which is made to meet the case of 
death, as when anything is given 
upon condition, that, if any fatal acci- 
dent befalls the donor, the person to 
whom it is given shall have it as 
his own,* but if the donor should 
survive, or if he should repent of 
having made the gift, or if the person 
to whom it has been given should die 
before the donor, then the donor 
shall receive back the thing given. 
These donations mortis cama are now 
placed exactly on the footing of lega- 
cies. It was much doubted by the 
jurists whether they ought to be 
considered as a gift, or as a legacy, 
partaking as they did in some respects 
of the nature of both; and some 
were of opinion that they belonged 
to the one head, and others that they 
belonged to the other. We have de- 
cided by a constitution that they shall 
be in almost every respect reckoned 
amongst legacies, and shall be made 
in accordance with the forms our 
constitution provides. In short, it is 
a donation mortis catisa^ when the 
donor wishes that the thing given 
should belong to himself rather than 
to the person to whom he gives it, 
and to that person rather than to Ida 
own heir. It is thus that in Homer, 
Telemachus gives to Pirmus : — 
'Piraius, for we know not how 
these things shall be, whether the 
proud suitors shall secretly slay me 
in the palace, and shall divide the 
goods of my father, I would that 
thou thjraelf shouldst have and enjoy 
these things rather than that any of 
those men should ; hut if I shall 
plant slaughter and death amongst 
those men, then indeed hear these 
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things to home, and joying give 
them to me in my joy.’ 

D. xxxix. 6. 3o. 4. 37. 1. 1 ; 0. viii. 57. 4. 

There are two essential conditions of a donatio mortis 
causa : it must be made with the view of meeting the case of 
death ; and it must be made to take effect only if death 
occurs, and so as to be revocable at any time previous. 

It might be made conditional upon death in two ways. 
The donor might say. If I die in this enterprise I give you 
my horse ; or he might say, I give you my horse, if I survive 
this enterprise you are to give it me back. In the latter 
method, the delivery of the thing is made at once, subject to 
a conditional redelivery : in the former the delivery is made 
conditional. (See D. xxxix. 6. 2. et seq.) The donation might 
be made conditional upon the death of a third person, as of 
a husband in a gift to a wife. (D. xxxix. 6. 11.) All who 
could make a testament could make a valid donatio mortis 
causa ; and all who could receive under a testament could 
accept one. (D. xxxix. 6. 9. and 15.) Every kind of thing 
could be given in this way. (D. xxxix. 6. 18. 2.) Justinian, 
in the constitution alluded to in the text, required that a 
donatio mortis causa should be made in the presence of five 
witnesses. (C. viii. 57. 4.) 

If the gift was made in the hrst of the two ways above men- 
tioned, as there was no delivery, and the thing given was 
acquired ipso jure on the death of the donor, donatio was, in 
this case, a special mode of acquisition. If tlie gift was made 
in the second way, the whole property passed at once by the tra- 
dition to the recipient, and in the older and stricter law, as the 
dominium passed absolutely when it passed at all, the property 
in the thing could not revert to the donor merely by the con- 
dition having been accomplished. He would only have a per- 
sonal action against the recipient to compel him to give the 
value of the thing if he did not choose to give back the thing 
itself. The later jurists seem, however, to consider that the do- 
minium reverted ipso jure, and that the donor could bring a 
real action for the thing itself. (D. vi. 1. 41 ; D. xxxix. 6. 29.) 

If the donorwasinsolventatthetime of his death this was con- 
sidered as an implied revocation of the gift. (D. xxxix. 6. 17.) 

Ad exemplum legatorum redactce sunt per omnia . . . per 
omnia fere legatis connumeretur — ^the latter is the more cor- 
rect expression ; gifts mortis causa were not exactly on the 
footing of legacies, especially because they had complete effect 
immediately on the death of the donor, whereas legacies, to 
take effect, required that the heir should first enter on the 
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inheritance (D. xxzix. 6. 29): regard was had to the capacity to 
receive of the person to whom the gift was madcj only at the 
time of the deaths and not as in the case of legacies^ also at 
the time of the disposition. (D. xxxiv. 9. 5. 17.) And a 
filiusfandlias who could not make a testament could, with his 
father’s permission, make a donatio mortis causa, (D. xxxix. 
6. 25. 1.) There was one remarkable mode in which they 
were placed on the footing of legacies. By a constitution of 
Severus the heir was permitted to retain as large a portion 
(one-fourth) of the gift as he could of a legacy by the lex 
Falcidia. (See C. viii. 57. 2.) 

The lines quoted in the text are from Odyssey 17. 78. 


2. Alise autem donationes sunt, 
quae sine iilla mortis cogitatione 
tiimt, quas inter vivos appellamus, 
quae non ononino comparantur le- 
gatis; quse ai fuerint peifectse, 
temere revocari non possunt. Per- 
ficiuntur autem, cum donator suam 
voluntatem scriptis aut sine scriptia 
manifestavent ; et ad exemplum 
venditionis, nostra constitutio eas 
etiam in se habere necessxtateni 
traditionis voluit, ut etiam si non 
tradantur, haheant plenissimum et 
perfectnm robur, et traditionis ne- 
cessitaa incumbat donatori. Et cum 
retro principum dispositiones in- 
sinuari eas actis intervenientibus 
volebant, si majores fuerant ducen- 
torum solidorum, constitutio nostra 
earn quantitatem usque ad quin- 
gentos solidos am^liavit, quam 
stare etiam sine insinuatione sta- 
tuitj sed et quasdam donationes 
invenit, quae penitus insinuationem 
fieri minime de^iderant, sed m 
se plenissimam babent frmitatem. 
Aha insiiper multa ad uberiorem 
exitum donationuminvenimus : quse 
omnia ex nostris eonstitutionibiis 
quas super bis exposuiinus, colli- 
genda sunt. Sciendum eat tamen 
quod, et si plenissimae sint dona- 
tiones, si tamen mgrati existant 
homines in quos beneficinm col- 
latum est, donatoribua per nostrani 
constitutio nem licentiam pra?sta- 
vimus certis ex causis eas revocare j 
ne qui anas resin alios contulerimt, 
ab his quamdam patiantnx injuriam 


2. The other kind of donations are 
those wbieb are made without any 
consideration of death, an dare called 
donations tnter vivos. They cannot, 
in any respect, be compared to lega- 
cies, and if completed cannot be re- 
voked at pleasure. They ai*e said to 
be completed when the donor has 
manifested his intention, whether by 
writing or not. Our constitution has 
declared that, after the example of 
sales, they shall involve the necessity 
of tradition ; so, however, that even 
before tradition, they are completely 
effectual, and place the donor under 
the necessity of delivering themj 
previous imperial constitutions have 
enacted that they should be regis- 
tered by public deeds, if exceeding 
two hundred solidz, but our constitu- 
tion has raised the limit to five hun- 
dred soltdi, so that for a gift of this 
sum registration is not necessary 
We have also marked out certain 
donations which need no registra- 
tion at all, but are completely valid 
of themwselves. We have, too, made 
many other new enactments, in order 
to extend and secure the effect of 
donations, all which maybe collected 
from the constitutions we have pro- 
mulgated on this subject. It must, 
however, bo observe4, that however 
absolutely a donation may be given, 
et, if the object of the donor's 
oiinty prove ungrateful, he is per- 
mitted by our constitution, in cer- 
tain specified cases, to revoke the do- 
nation; for it is not right that they 
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veljacturam, secundum enumeratos -wiio Lave given tLeir property to 
in constitutione nostra naodos. others should suffer, from them inju- 
ries or losses of such a kind as those 
enumerated in our constitution. 

I), xxxix. 6. 27 5 C. viii. 54. 35. 5; 0. viii. 54. 34, pr. 3, 4; G. viii. 54. 

36, pr. 2 and 3 j 0. viii. 56. 10. 

A thing given was, if a res mancip% given by mancipation, 
or in jure cessio^ if a res nee mancip% by tradition. But a 
mere agreement to give gratuitously {pactum) was not in the 
least binding on the person who agreed to give, and to make 
a promise to give binding, it was necessary that the agreement 
should assume the form of a stipulation. (See Introd. sec. 83.) 

The lex Cincia, 560 A.ir.c., introduced several new rules 
into the law respecting gifts, but did not make a mere agree- 
ment to give in any degree valid. The first step taken in 
this direction was by Constantine (Cod. Theod. viii. 12. 4. et 
seq*\ who made the agreement binding if reduced to writing. 
And Justinian (C. viii. 54. 35. 5.) made the agreement bind^- 
ing, whether reduced to writing or not ; but it is to be ob- 
served that he provided, not that the property should pass 
by the agreement, but that the donor should be bound 
thereby to make tradition of the thing. So that the property 
in the thing was acquired by tradition, and not by donation, 
as a distinct mode of acquisition. 

Donations not registered were only void for the sum by 
which they exceeded the amount fixed by law. (C. viii. 54. 
34.) Those valid without registration at all were such as do- 
nations made by, or to, the emperor, to redeem captives, or 
to rebuild edifices destroyed by fire. (C. viii. 54. 36.) 

Grifts inter vivos were revocable in certain cases specified 
in the Code (viii. 56. 10), as, for instance, when the person 
benefited seriously injured, or attempted to injure, the person 
or property of the donor, or failed to fulfil the conditions of 
the gift. Eevocation in such cases was personal to the donor 
and to the receiver, and could not be exacted by the heirs of 
the one, or against the heirs of the other. 

3. Est et aliud genua inter vivos 3. There is another kind of dona- 
don ationum, quod veteribusquidem tion inter vivos entirely unknown to 
prudentibus penitus erat incog- the ancient lawyers, and subsequently 
nitum, postea autem a junioribus introduced by the more receixt em- 
divis principibus introductiim est : perors. It was termed the donatio 
quod ante nuptias vocabatur, et ante nuptias, and was made under a 
tacitam in se conditionem habebat tacit condition that it should only 
ut tunc ratum esset, cum matri- take effect when the marriage bad fol- 
monium fuerit insecutum, ideoque lowed on it. Hence it was called ante 
ante nuptias appellabatur, quod nuptiasj because it preceded the mar- 
ante matrimonium effeiebatur, et riage, and never took place after their 
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nunquam post nuptias celebratas celebration ; but as it was permitted 
talis donatio procedebat. Sed pri- that dowries should be increased even 
mus quidem divus Justinus pater after marriage, the Emperor Justin, 
noster, cum augeri dotes et post our father, was the first to permit, by 
nuptias fuerat permissum, si quid his constitution, that in case the 
tale eveniret, etiaui ante nuptias dowry was increased,^ the donation 
augeri donationem constante matri- ante nuj^itias might be increased also, 
nionio sua constitutione permisit ; even during the marriage ; but the 
sed tamen nomen inconveniens re- douation still retained what was thus 
manebat, cum ante nuptias quidem an improper name, fmd^ was called 
vocabatur, post nuptias autem tale ante nuptias, while this incre^e was 
accipiebat mcrementum. Sed nos made to it after marriage. Wishing, 
plenissimo fini txadere sanctiones therefore, to perfect the law on the 
cupientes, et consequentia nomina subject, and to make names appro- 
rebus esse studentes, constituimus priate to things, we have enacted 
lit tales donationes non augeantur that such donations may not only^ be 
tantum, sed et constante matri- increased, but naay also be first 
nonio initium accipiant, et non made during marriage, and that they 
mte nuptias sed pj*opter nuptias shall be termed, not ante nuptias, 
mcentur ; et dotibus in hoc exse- hut propter nuptias, and that they 
j[uentur, ut quemadmodum dotes shall be placed on the footing of 
5onstante matrimonio non solum dowries, so far that, as dowries may 
lugentur sed etiam fiunt, ita et be not only increased, but first made 
istae donationes quae propter nuptias during marriage, so donations 
introductse sunt, non solum ante- nuptias may not only precede mar- 
cedant matrimonium, sed eo etiam riage, but also, after the tie of mar- 
contracto augeantur et constitu- riage has been formed, may be 
antur. increased or made. 

0 . V. 3 . 19 , 20 . 

"When the wife passed in manum viri, all that she had be- 
longed to her husband ; when she did not, all her property 
belonged exclusively to herself, and all gifts between husband 
and wife were strictly prohibited by law. But as a provision 
for the expenses of marriage, the wife contributed the dos, 
which, given before marriage, and sometimes increased after, 
belonged to the husband, subject, however, after the passing of 
a leoo Julia de adulteHis et de /undo dotali in the time of 
Augustus, to the obligation of restoring all immoveables com- 
prised in it at the end of the marriage ; and, in the time of Jus- 
tinian, subject also to the obligation of restoring the value of 
the moveables also. The power of the husband over the dos is 
treated of in the introductory paragraph of the next Title. The 
donatio ante nuptias, of which we first hear in a constitution 
of Theodosius and Valentinian (C. v. 17. 8. 4), which speaks of 
it as recognized by law, was a gift on the part of th6 husband 
as an equivalent to the dos. It was the property of the wife, 
but managed by the husband, and could not be alienated, even 
ivith her consent. Justinian provided (Nov. 97. 1) that the 
ivife, if survivor, should receive an equal valuefrom the donatio 
OTOjoter nuptias witMhat which the husband, if survivor, would 
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have received 'from the dos^ the actual amount reserved for the 
survivor being matter of agreement between the parties. By a 
constitution previous to Justinian (G. v. 14. 7), the wife had, if 
survivor, an equal portion of the donatio with that her husband 
had of the dos. Justinian substituted an equality of value 


for an equality of proportion. 

4. Erat olim. et alius modus 
civilis acquisitionis per jus accre- 
scendi, quod est tale : si commuuem 
serviim habens aliquis cum Titio, 
solus libertatem ei imposuit vel 
vindicta vel testamento, eo casu 
pars ejus amittebatur et socio ac- 
crescebat. Sed cum pessimum 
fuerat exemplo, et libertate ser- 
vum defraudari et ex ea bumani- 
oribus quidem dominis damnum 
inferri, severioribus autem dominis 
lucrum accrescere, hoc quasi invi dia 
plenum pio remedio per nostram 
constitutionem mederi necessarium 
duximus j et invenimus viam per 
quam et manumissor, et socius 
ejus, et qui libertatem accepit, nos- 
tro beneficio fruantur : libertate 
cum effectu procedente (cujus 
favore et antiques legislatores mul- 
ta etiam contra communes regulas 
statuisse manifestum est), et eo qui 
earn imposuit suae liberalitatis sta- 
bihtate gaudente et socio indemni 
conservato, pretiumque eervi se- 
cundum partem dominii quod nos 
definivimus, accipiente. 


0. vii. 


4. There was formerly another 
mode of acquiring property by the 
civil law, namely, that of accrual j 
as, if any one, having a slave in com- 
mon with Titius, had himself alone 
enfranchised him, either by the 
mndicta or by testament, his share 
in that slave was lost, and accrued 
to the joint owner. But, as it was 
an example of very bad tendency, 
that both the slave should be de- 
frauded of his freedom, and that the 
more humane master should suffer 
loss, while the more severe master 
profited, we have thought it ad- 
visable to apply by our constitution 
a pious remedy to what seemed so 
odious, and have devised means by 
which the manumittor, and the co- 
proprietor, and the freed slave, may 
be all benefited. Freedom, to fa- 
vour which ancient legislators have 
often violated the ordinary rules of 
law, shall be really gained by the 
slave ) he who has given this free- 
dom, shall have the delight of seeing 
it maintained ; and his co-proprietor 
shall be indemnified by receiving a 
rice for the slave, proportioned to 
is interest in him, according to the 
rates fixed in our constitution. 

7, 1. 5. 


A man could not be partly free, partly a slave. If, then, a 
slave was enfranchised by one co-proprietor, was he a slave or 
free ? The old law, as the text informs ns, pronounced him 
the former. When under the old law the slave, if enfran- 
chised, would have been a Lati/nus-Junianus (see Bk. i. Tit. 
5. 3), he still remained the property of the same master as 
before. If he would have been a Eoman citizen, the interest 
of the master who manumitted him accrued to the other pro- 
prietors. (Paul. Sent iv. 12. 1.) 

The scale of prices alluded to in the concluding words of 
the text is given in the Code. (vii. 7. 1, 5.) 
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Tit. VIII. QUIBUS ALIENAEE LICET/vEL NON. 

Sometimes it happens that he, 
who is owner of a thing cannot alie- 
nate it, while, on the contrary, he 
who is not owner has the power of 
alienation. Thus, the husband is 
prohibited by the lex Julia from 
alienating immoveables, which form 
part of the dowry, against the wish 
of the wife, although these immove- 
ables, having been given him as a 
part of the dowry, belong to him. 
We have amended the lex Julia, and 
introduced a great improvement. 
This law only applied to things in 
Italy, and it prohibited alienations 
made against the wishes of the wife, 
and mortgages made even with her 
consent. Wishing to amend the law 
on each of these points, we have de- 
clared that the prohibition of alie- 
nation or mortgage shall extend to 
immoveables in the provinces, and 
that neither alienation nor mort- 
gage shall be made even with the 
consent of the wife, lest the weak- 
ness of the female sex should be 
abused to the detriment of their 
fortunes. 

GAi.ii.62, 685 C.v. 13. 15. 

The power of alienating belongs to the owner, and to him 
only ; and every owner can alienate the thing belonging to 
him. There are, however, exceptions to the rule, and these 
exceptions form the subject of this Title. 

The dos of the wife belonged to the husband, and his rights 
over it were in the ancient law unrestricted. G-radually a 
restraint was imposed on them, jfirst, by the obligation to give 
up, after the dissolution of the marriage, those things of which 
the value had not been estimated ; next by the leoo Julia de 
adulteriis a plebisdtum of the time of Augustus, by which, 
as Paul, in his Sentences, ii. 21, informs us ^ Oavetur ne 
dotale prcedivm maritus i/n/oita uxore alienet ; ’ that is, it 
rendered the consent of the wife necessary for the alienation 
of immoveables, and also prevented mortgage of immoveables 
even with the wife’s consent, a distinction evidently arising 
from it being apprehended that a woman would be more 
easily persuaded to consent to mortgage than to sell her pro- 
perty. In the same way the senatus consultum Velleianum 
prevented a woman placing herself under an obligation for 


Accidit aliquando ut , q[ui dominus 
sit, alienare non possit ; et contra, 
qui dominus non sit, alienandse rei 
potestatem haheat: nam dotale prse- 
dium maritus invita muhere per 
legem Juliam prohibetur alienare, 
q[uamvis ipsiiis sit dotis causa ei da- 
tum. Quod nos legem Juliam cor- 
rigentes, in meliorem statum de- 
duximus : cum enim lex in soli 
tantiimmodo rebus locum habebat 
quse italicse fuerant, et alienationes 
inbibebat quse invita muliere fie- 
bant, bypotliecas autem earum re- 
rum etiam volente ea, utrique re- 
medium imposuimus, ut et in eas 
res quse in provinciali solo positse 
sunt, interdicta sit alienatio vel ob- 
ligatio, et neutrum eorum neque 
consentientibus mulieribus proce- 
dat, ne sexus muliebris fragilitas 
in perniciem substantiae earum con- 
verteretur. 
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another peraon, hut did not prevent her making a gift. (D. 
xvi. 1.4. 1.) Any one can understand what they are doing 
when they sell or give a thing, but may easily not be aware 
how much is involved when they comply with the legal forms 
of mortgage or guarantee. 

As a general rule dotes were given on the condition that, 
after the dissolution of the marriage, the things given should 
belong to the wife or her heirs ; but a special agreement might 
decide that they should belong to the husband ; and then^ if 
alienated by him during the marriage, they could not be re- 
claimed on its dissolution. (1). xxiii. 5. 17.) 

Under Justinian immoveables forming part of a dos, where- 
ever situated, could no longer be either sold or subjected to 
a hypotheca, even with the wife’s consent. 


1. On the other hand^ a creditor 
may, according to agreement, alienate 
a pledge, although the thing is not 
hisown moperty. But this alienation 
may perhaps he considered as taking 
place by the intention of the debtor^ 
who in making the contract has 
agreed that the creditor might sell 
the thing pledged, if the debt were 
not paid. But that creditors might 
not^ be impeded in the pui’suit of 
their rights, nor debtors seem too 
easily deprived of their property, a 
provision has been made by our 
constitution establishing a fixed 
method of procedure for the sale of*^ 
pledges, by which the respective 
interests of the creditor and debtor 
have been fully secured. 

G-AI. ii. 645 Cl. -viii. 34. 8, pr. et seq. 

The power of a creditor to sell the thing' pledged, formino’ 
an exception to the rule that none but the owner could alien- 
ate, was so necessary a part of his rights that it could not be 
taken from him eyen by express agreement ; and an agree- 
ment ne vendere liceat had no other eiaFect than to make it 
necessary for the creditor to give the debtor notice of his in- 
tention to sell, (D. xiii, 7. 4~6.) Justinian, by his constitu- 
tion, permitted the parties to fix the time, and place, and 
manner of sale at their pleasure, and it was only if there was 
no special agreement that the regulations of his constitution 
were to take effect. 

Tutors and curators might, in certain oases, alienate the 
goods of their pupils and of those committed to their care ; 
but, at any rate in the later times of law, they had to obtain 


1. Contra autem creditor pignus 
ex pactioue,quamvis ejus eares non 
sh, alien are potest. Sed hoc forsitan 
ideo yidetur fiieri quodvoluntate de- 
hitoris intelligitur pignus alienari, 
qui ah initio contractus pactus est 
ut liceret creditor! piguns vendere, 
si pecunia non solvatur. Sed ne 
creditores jus suum persequi im- 
pedirentur, neqne debitores temere 
simrum rerum dominium amittere 
videantur, nostra constitutioue con- 
sultum est, et certus modus imposi- 
tus est per quern pignorum distrac- 
tio possit procedere: cujus ten ore 
utrique parti creditorum et dehito- 
rum satis abundeque provisum eat. 
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the permission of a magistrate for the alienation of rural im- 
moveables. (See C. V. 37. 22.) 


2, Ntuic admonendisamusneque 
pupillum neque pupillam, ullam 
rem sine tutoris auctoritate alienare 
posse. Ideoque si mutuam pecu- 
niam sine tutoris auctoritate alicui 
dederit^non contrahit otligationem, 
quia pecuuiam non facit accipientis; 
ideoque nummi Yindicari possunt, 
aicubi extent. Sed si nummi quos 
mutuos dedit, ah eo qui accepifc, 
bona fide consuniyti sunt, condici 
ossunt ; si mala fide, ad exbiben' 
um de bis agi potest. At ex con- 
trario, omnes res pupillo et pupillse 
sine tutoris auctoritate recte dari 
possunt. Ideoque si debitor pu- 
pillo solvat, necessaria est debitori 
tutoris auctoritas ; alioquin non 
liberabitur. Sed hoc etiam evi- 
dentissima ratione statutmn est in. 
constitutione, quam ad Caesarienses 
advocates ex suggeationeTriboniani 
viii eminentissimi, qu^storis sacri 
palatii nostri, promulgavimus : qua 
dispositum est, ita licere tutori vel 
curator! debitorem pupillarem sol- 
vere, ut priua judicialis sententia 
sine Omni damno celebrata hoc per- 
mittat ; quo aubsecuto, si et judex 
pronuntiaverit et debitor solverit, 
sequatur bujuamodi solutionem 
plenissima securitas. Sin autem 
aliter quam deposuimus solutio 
facta fuerit, pecuniani autem sal- 
vam babeat pupillus aut ex ea locu- 
pletior sit, et adhuc eamdem pecu- 
niae summampetat, per exceptionem 
doli mail poterit submoveri. Quod 
si aut male consunipserit aut furto 
amiserit, nihil prodoiit debitoii doli 
mali exceptio, sed nihilominus 
damnabitur, quia temere sine tutoris 
auctoritate et non secundum nos- 
trum dispositionem solverit. Sed 
ex diverse pupilli vel pupillse sol- 
vere sine tutoris auctoritate non 
possunt ; quia id quod solvunt non 
fit accipientis, cuni scilicet nullius 
rei alienatio cis sine tutoris auc- 
toritate concessa est. 


2. It must here be observed, that 
no pupil of either sex can alienate 
anything witbout the authority of a 
tutor. Ii, therefore, a pupil, without 
the tutor’s authority, lend any one 
money, the pupil does not contract 
an obligation ; for he does not make 
the money the property of the re- 
ceiver, and the pieces of money may 
be claimed by vindication, if they still 
exist. But supposing these pieces 
which the pupil has lent are con- 
sumed by the borrower, then, if they 
are so bona Jide, a personal action 
may be brought ; if mala Jide, an 
action ad exhwendum. On the con- 
trary, the pupil of either sex may 
acquire anythingwhatsoeverwithout 
the authority of the tutor; and there- 
fore when a debtor pays a pupil, the 
debtor must have the authority of 
the tutor, or he does not free himself 
from the debt. And we have, for 
very obvious reasons, declared by a 
constitution, published to the advo- 
cates of Caesarea on the suggestion 
of the very eminent Tribonian, 
quaestor of our sacred palace, that 
the debtor of a pupil may make pay- 
ment to the tutor or curator, first 
receiving permission by the sentence 
of a judge, obtained free of all ex- 
penses, and if these forms are ob- 
served, a payment made according to 
the sentence of the j udge will give 
the debtor the most complete security. 
If payment is made, not according to 
the mode we have sanctioned, the 
pupil who has the money still safe in 
his possession, or has been made 
richer by it, may, if ho demand again 
the same sum, be repelled by an 
exception of dolm makm. But if he 
has spent the money uselessly, or 
lost it by theft, the debtor cannot 
profit by the exception of dolm malm^ 
and he will be condemned to pay 
over again, because he has paid in a 
rash manner, without the authority 
of the tutor, and has not (ionformod 
to our rules. On the other hand, 
pupils of either sex cannot pay with- 
out the authority of the tutor, be- 
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cause tliat wHcli they pay does not 
thereby become tbe property of tbe 
person wlio receives it, as they are 
incapable of alienating anything 
VTithout the authority of the tutor. 

Gai. ii- 80. 82-84; C. v. 37. 25 ; I), xlvi. 3. 14. 8. 

The pupil might make his condition better, but not worse, 
(See Bk. i. Tit. 21.) He could not transfer the property in 
anything belonging to him, but he could acquire the property 
in anything transferred to him. If, therefore, he paid any- 
thing, he could not transfer the property in the money he 
paid to the creditor, and therefore his payment was of no ef- 
fect. Kor could he lend anything under the contract called 
mutVjVj'YYi^ the essence of which was that the thing lent be- 
came the property of the borrower, who bound himself to 
give back a thing of equal value. (See Bk. iii. Tit. 14.) If the 
pupil attempted to lend a thing in this way, the thing lent 
could he recovered by vindication, if it were possible that the 
actual thing should be restored ; if not, its value could be re- 
covered by a personal action (condictio) against the borrower ; 
or if tbe borrower had been guilty of malafides^ by an actio 
ad exhibendum^ that is, the borrower was called upon to pro- 
duce the thing borrowed ; and on his being found unable to 
do so, he was condemned to pay not only the value of the 
thing, but damages to compensate for the injury inflicted. 

If the debtor made a payment to the pupil, that which he 
paid became tbe property of the pupil ; and as the pupil could 
not make his condition worse, he could not extinguish debts 
due to him ; and thus the debt was still owing, although the 
pupil retained what was paid him. If the tutor authorisied 
the payment, the debt was extinguished ; but the pupil had a 
right to receive from the tutor the money paid ; and if he 
could not obtain it from him, the praetor would, under certain 
circumstances, grant a restitutio in integrum (see note on 
introductory paragraph of Bk. i. Tit. 23), and the creditor 
would then be obliged to pay over again, in order that the 
pupil might be kept free from all loss. It was to guard 
against this that Justinian, in the constitution alluded to in 
the text, provided a means whereby tbe creditor should have 
plenissima securitas. 

Tit. IX. PER QUAS PERSONAS NOBIS 
ACQUIEITUR. 

Acqniritur noMa non solum per We acquire not only by ourselves, 
nosmetipsos, sed etiam per eos quos but also by those wbom we have in 



238 


LIB. IL TIT. IX- 


in potestate Labemus, item per ser- our power ; also by slaves, of wbom 
VOS in c[uibus usurnfructum babe- we nave the usufruct j and by those 
mus, item per homines liberos et freemen and slaves belonging’ to 
servos alienos < 3 [uos bona fide pos- others whoni we possess honajide, 
sidenius : de j^uibus singulis dili- Let us examine separately these dif- 
gentius dispiciamus. ferent cases. 

Gai. ii. 86. 

The rule of law was, that no one could acquire through 
another person ; hut if persons in the power of another ac- 
quired anything, that which they acquired became, by the 
mere force of their position, the property of the person in 
whose power they were ; and thus the rule may be, perhaps, 
more accurately expressed by saying that nothing could be 
acquired extraneam personam, i.e. through a person who 
was not in the familia of the acquirer. 

1. Igitur liberi nostri utriusque 1. Formerly, all that children under 
sexus, quos in potestate habemus, power of either sex acquii’ed, except- 
ohmquidemojuidquid ad eos perve- ing castrensia pBoulia, was without 
nerat (exceptis videlicet castrensi- distinction acquired for the benefit of 
bus peculiis), hoc parentibns suis their parents j so much so, that the 
acquirebant sine ulla distinctione- paterfmriiHas who had thus acquired 
Et hoc ita parentium. fiebat, ut esset anytaing through one of his children, 
eislicentia,quodperuniimvelunam could give or sell, or transfer it in 
eoriim acquisitum est, alii filio vel any way he pleased to another child 
extraneo donare vel vendere vel, or to a stranger. This appeared to 
quocumque modo voluerant, adpli- us very harsh, and by a general conati- 
care. Quod nobis inlmmanum visum tution we have i*elieved the childi’en, 
est et, general! constitutioneemiasa, and yet reserved for the parents all 
et liberis pepercimus et patribus that was due to them. We have 
debitum reservavimus. San ci turn declared that all which the child 
etenim a nobis est, ut si quid ex re obtains by means of the fortune of 
patris ei obveniat, hoc secundum the father, shall, according to the old 
antiquam observationem totum pa- law, be acquired entirely for the 
renti acquirat j quae enim invidia father’s benefit : for wfiat hardship is 
eat, quod ex patris occasione pro- there in that which comes from the 
fectum est, hoc ad eum reverti? father returning to him? But of 
Quod aiitem ex alia causa sibi filius- every tiring that iliejdlimfamtitns ac- 
familiasacquisivit,hiijiisusumfruc- (j^uires in any other way, the father 
turn patri quidem acquirat, domi- shall have the usufruct, but the son 
niumautemapudeumremaneatjne shall retain the ownership, m that 
quod ei suia laboribiis vel prospera another may not reap the profit of 
mrtuna accesait, hoc ad aliuin per- that which the son has gained by his 
veniens luctuosum ei procedat. labour or good fortune. 

Gal ii.87,- 0. vi. 01. 0. 

The Jzlmsfamilias could not, in the strict law of Home, 
have any property of his own. Sometimes, however, the father 
permitted the son to have what was called a peaulimn, that 
is, a certain amount of property |I)laced xmdor his exclusive 
control. This pecuUum remained in law the property of the 
father, but the son had the disposition and management of it 
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by his father’s permission, and as long as it remained in the 
son’s possession it was, as far as I regarded third persons, ex- 
actly like property really belonging to the son only. (See 
Tit. 12. 1. of this Book.) In the early times of the Empire a 
filiusfamilias came to have, under the name of castrense 
peculium^ property quite independent of his father. This 
castrense peculium consisted of all that was given to a son 
when setting out upon military service, or acquired while that 
service lasted. This belonged to the son as completely as if 
he had been sui juris^ and he had full power of disposing of 
it either during his lifetime or by testament. Filii famUias 
in castrensi peculio vice patrum familiarum funguntur. 
(D. xiv. 6. 2.) If, however, he did not choose to exercise his 
power of disposing of it by testament, his father took it at 
his death, not as succeeding to it ah intestato, but as the 
claimant of a peculinm. (See Tit. 12. pr.) A further benefit 
was extended to the Jiliusfamilias by the institution of the 
quasi-castrense peculium^ a privilege given to certain civil 
functionaries, corresponding to that given by the castrense 
peculium to soldiers. Constantine, by a constitution (C. xii. 
31), placed on the footing of the castrense peculium things 
which a filiusfamilias^ who was an officer of the palace, re- 
ceived from the emperor or gained by his own economy. The 
same advantage was subsequently extended to many other 
functionaries, as well as to advocates and certain ecclesiastical 
dignitaries. The quasi-^castrense peculium must have ex- 
isted in the time of Ulpian (D. xxxvi. 1. 1. 6 ; xxxvii. 13. 3. 
5), unless the passages in the Digest in which he alludes to 
it are interpolated, but under what form it then existed we 
do not know. In one respect it slightly differed from the 
castrense peculium ; for the power of disposing of it by testa- 
ment did not always accompany it, but was only given to the 
more privileged classes of those who were allowed to have such 
a peculium. Justinian, however, altered this, and gave the 
power of disposing of it by testament to every one who had a 
quasi-castrense peculium. (See Tit. 11. 6.) Constantine 
also introduced another kind of peculium^ termed the pecu- 
lium adventitium. This consisted of everything received by 
a filiusfamilias in succeeding, whether by testament or not, 
to his mother. (C. vi. 60. 1.) Subsequent emperors included 
in it all received by succession or as a gift from maternal 
ascendants (C. vi. 60. 2), or by one of two married persons 
from the other (C. vi. 60. 1); and Justinian, as we learn from 
the text, included under the peculium adventitium all that 
came to the son from any other source than from the father 
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himself. The father had the usufruct of the pemlium ad- 
ventitium, and it was only the ownership that was held by 
the son. The pemlium which came to the son as part of 
the father’s property, and which continued to belong to the 
father, has been termed by commentators be- 

cause it comes (proficiscitur) from the father. 

The peculium in the time of Justinian, therefore, if profec-- 
belonged to the father ; in all other cases it belonged 
to the son ; but the father had the usufruct of the pemlium 
adventitium, while the son had as full power over the cas- 
trense or quasi-castrense peculium as if he had heensui juris. 


2 . HocquoqueanoHsdispositum 
est et in ea specie nhi parens, eman- 
cipando lilberum, ex rebus quse acqui- 
sitionem effiigiunt,sibi tertiam par- 
tem retinere si voluerat, licen tiam ex 
anterioribus constitutionibus babe- 
bat, quasi pro pretio quodammodo 
emancipationis ; et inbumanum 
quiddam accidebat, ut filius reriim 
suanim, ex bac emancipatione, do- 
minio pro parte tertia defraudetur, 
et quod honoris ei ex emancipatione 
additum est, quod sui Juris effectus 
est, boc per rerum diminutionem 
decrescat. Ideoque statuimus ut 
parens, pro tertia eorum bonorum 
parte dominii quam retinere poterat, 
dimidiam, non dominii rerum, sed 
usiisfructus retineat: ita etenimres 
intactse apud filium reinanebunt, et 
pater ampliore summa fruetur, pro 
tertia dimidia potiturus. 


2. We have also made some regu- 
lations with respect to tbe power 
wbicb under former constitutions a 
father bad, when emancipating bis 
children, of deducting a third part 
from tbe things over wbicb be bad 
no right of acquisition, as if this were 
tbe price of tbe enaancipation. It 
seemed very bard that the son should 
thus be deprived by emancipation of 
a tbb’d part of bis property, and that 
what be gained in honour by being 
emancipated be should lose in fortune. 
We have therefore enacted that tbe 
father, instead of retaining a third as 
owner, shall retain half as usufruc- 
tuary. Thus the ownership in the 
whole will remain with the son, un- 
impaired, while the father will enjoy 
the benefits of a larger portion, the 
hfdf, namely, instead of the third. 


C. vi. 61. a s. 


The usufruct of the father over things, the ownership of 
which, as part of the peculium adveniitium^ belonged to the 
son, would be lost by emancipation. It was as an equivalent 
for this that the property in one-third of these things was 
given to the father on emancipation. Justinian substitutes 


the usufruct of one-half, for i 

3. Item nobis acquiritur quod 
sorvi nostri ex tradiiione nanciscun- 
tur, sive quid stipulentur, vel ex 
qualibet alia causa acquirant : hoc 
onim nobis et ignorantibua et invitis 
obvenit j ipse enim servus qui in 
0 testate alterius eat, nihil suum 
abero potest Sed si heres institu- 
tua sit, non alias nisi nostro juasu 
liereditatom adire potest; et si nobis 
jubentibus adierit, nobis horeditas 
acquiritur, porindo ac si noa ipsi 


ownership of one-third. 

3, So, too, all that our slaves ac- 
quire by tratlition, or stiptilalion, or 
in any other way, is acquired for us ; 
and that even without our knowh^dgo 
and against our wishes. For tlui 
slave who is in the power of any one 
cannot hiniself have anything as his 
own. And if he is imslituttHi heir, ho 
cannot enter on the inhcuitanee except 
by our direction. And if he enters 
by our direction, w<^ acquire the inlui- 
ritanc© exactly as if we had ourselves 
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heredes instituti essemus ; et con- 
venienter scilicet nobis legatum per 
eos acq^uiritur. Non solum autem 
proprietas per eos quos in potestate 
babemus, nobis acquiritur, sed etiam 
possession cujuscumque enim rei 
possessionem adepti fuerint, id nos 
possidere videmur : unde etiam per 
eos usucapio vel longi temporis 
possessio nobis accedit. 


been instituted beirs. Legacies, again- 
are equally acquired for ns by our 
slaves. And it is not only tbe owner- 
ship which is acquired for us by those 
whom we have in our power, but 
also the possession. Everything^ of 
which they have obtained possession, 
we are considered to possess, and 
consequently we have through them 
the benefits of usucapion and pos- 
session longi temporis. 


G-ai. ii. 87. 89. 


All that the slave had belonged to his master; and this rule 
was subject to no exceptions such as those which the indul- 
gence of the emperors introduced for the benefit of thejfKws- 
familias. His peculium was always at the disposition of his 
master, and it made no difference what was the mode in which 
he acquired : he acquired it for his master even though his 
master had not consented or even known of the acquisition. 
Therefore, if the slave received anything in pursuance of a 
stipulation (si/ve guid stipulentu/r'), he acquired it for his 
master, although he could not hind his master by promising 
anything to a person who stipulated for anything from him! 
The slave could not make his master’s condition worse ; and as 
an inheritance might be more onerous than lucrative, for the 
debts of the deceased, which the heir was hound to pay, mio-ht 
exceed the value of his property, a slave was not permitted to 
accept an inheritance, except by his master’s express command. 
A legacy, on the other hand, could not be otherwise than ad- 
vantageous, and therefore a legacy given to a slave immedi- 
ately belonged to his master. There was a minor difference 
between the institution of a slave as heir, and a gift to him of 
a legacy, which deserves mention. The right to a legacy dated 
from the death of the deceased ; the right to an inheritance 
dated from the time of en tering on an inh eritance. The slave, 
therefore, acquired a legacy for the benefit of the master to 
whom he belonged at the time when the deceased died ; but a 
slave instituted heir, acquired for the master to whom he be- 
longed at the time of entering on the inheritance. If, therefore, 
the slave changed masters or bec^e free between these times, 
he acquired a legacy for his former master, but took an inhe- 
ritauce for his new master, or, if free, for himself. 

The physical fact of possession might be accomplished 
through a slave, but not the intention, which was requisite 
for legal possession. It was necessary that the master should 
have the intention of treating the thing possessed by the 
slave as if he himself were the owner. Animo Tiostro, says 

B 
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corjpore etiam alienOy^os8%demus. (D. xli. 2. 3. 12.) 
The master could not, therefore, acquire through the slave 
legal possession, as opposed to mere detention, without his 
knowledge and consent, as he could acquire ownership ; ex- 
cept, indeed, when the slave possessed a thing as part of his 
jpeculmm, for then the permission to have a peculium was 
considered as enabling the slave to exercise the intention of 


ownership, (D. xli. 2. 1. 5.) 

4. De iis autem servis in quihus 
tantum nsumfructum habemus, ita 
placuit, ut quidquid ex re nostra vel 
ex operibns suis acquirant, id nobis 
adjiciaturj quod vero extra eas 
causas persecuti sunt, id ad domi- 
nuru proprietatis pertineat : itaque 
si is servus heres institutus sit, le- 
gatumve quid ei aut donatum fuerit 
non usufructuario sed domino pro- 
rietatis acquiritur. Idem placet et 
e eo qiii a nobis bona fide possi- 
detur, sive is liber sit, sive alienus 
servus : quod enim placuit de usu- 
fructuario, idem, placet et de bona 
fide possessore : itaque quod extra 
istas duas causas ac(juiritur, id vel 
ad ipsuin pertinet, si liber est, vel 
ad dominum, si servus est Sed 
bonss fidei possessor, cum usucep- 
erit serviira, quia eo modo dominus 
fit, ex omnibus causis per eum sibi 
acquirere potest; fructuarius vero 
usucapere non potest, primum quia 
non possidet, sed habet jus utendi 
fruendi, deinde quia scit servum 
alienum esse. Non solum autem 
proprietas per eos servos in quibus 
usumfructum babemus vel quos 
bona fide possidemus, aut per li- 
berum personam quss bona fide no- 
bis servit, nobis acquiritur, sed 
etiam possessio. Loquimur autem 
in utriusque persona secundum de- 
finitionem quam proximo exposui- 
mus, id est, si quam possessionem 
ox re nostra vel ex suis operibus 
adept! fueiint. 


Gai. ii- 


4. As to slaves of whom we have 
only tbe usufruct, it has been decided 
that whatever they acquire by means 
of anything belonging to us, or by 
their own labour, shall belong to ns ; 
but that all they acquire from any 
other source shall belong to the 
owner. So if a slave is made heir, 
or anything is given him as a legacy 
or gift, it is the owner, not the usu- 
fructuary who receives the benefit of 
the acquisition. It is the same with 
regard to any one whom we possess 
bmajldey whether a freeman or the 
slave of another person (for the rule 
with regard to the usufructuary hold a 
good with regard to the hona Jide 
possessor), everything the person 
possessed acquires, except from one 
of the two sources above-mentioned, 
belongs to himself, if he is a free- 
man, and to bis master, if be is a 
slave. When tbe hona fide possessor 
has gained the property in the slave 
by usucapion, he, of course, becomes 
the owner, and all that the slave ac- 
quires is acquired for him. But the 
Usufructuary cannot acquire by use j 
first, because he has not the posses- 
sion, but only the right of usufruct ; 
and secondly, because he knows that 
the slave belongs to another. It is 
not only the ownership that is ac- 
quired for us by the slaves of whom 
we have the usufruct, or whom we 
possess honafidU*, or by a free person 
whom we employ as our slave hona 
fide we acquire also the possession. 
But in saying this we must be under- 
stood, with regard to both slaves and 
freemen, to adhere to the distinction 
laid down previo usly , and to refer only 
to the possession they have obtained 
by means of something belonging to 
us, or by their own labour. 

. 91-94 
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TLe usufructuary was entitled to the fruits of the slave, that 
is, to his services, and to the profits derived from letting out 
his services to others ; but what the slave acquired by stipula- 
tion, gift, legacy, or similar means, was no part of the fruits, 
and, therefore, did not belong to the usufructuary. If the 
means of acquisition were derived from the usufructuary, as, 
for instance, if the slave acquired by parting with any of the 
produce, then the case would be different. 

What is true of the usufructuary, is true also of a honafide 
possessor either of the slave of another, or of a person, in 
fact, free, but honestly believed to be a slave. And the hona 
fide possessor has the advantage over the usufructuary pointed 
out in the text, that as he has the possession, which no usu- 
fructuary can have, for no usufructuary intends to treat the 
thing as if he were the owner, this possession may, if continued 
long enough, give the rights of usucapion over a moveable, 
or of possessio longi temporis over an immoveable. 


6. Exhisitaque appaTet,perlihe- 
ros homines quos neqne nostro juri 
suhjectos hahemus, neqne bona fide 
possidemns; item per alienos servos 
inquibus neque nsumfructum habe- 
mus neque possessionem justam, 
nuUa ex causa nobis acquiri posse. 
Et hoc est quod dicitur, per extra- 
neam personam nihil acquiri posse; 
excepto eo quod per liberam perso- 
nam, veluti per procuratorera, placet 
non solum scientibus sed et igno- 
rantib us nobis acquiri possessionem, 
secundum divi Seven constitulio- 
nem, et per hanc possessionem etiam 
dominium, si dominus fuit qui ha- 
didit, vel usucapionem aut longi 
temporispraescriptionem, si dominus 
non sit. 


5, Hence it appears that we can- 
not acquire by means of free persons 
not in our power, or possessed by us 
bma fide ; nor by the slave of an- 
other, of whom we have neither the 
usufruct, nor the possession. And 
this is meant, when it is said, that 
nothing can he acquired by means 
of a stranger; except, indeed, that 
according to the constitution of the 
Emperor Severus, possession may be 
acquired for us by a free person, as 
by a procurator, not only with, but 
even without our knowledge ; and, 
by this possession we acquire the 
property, if it yp-as the owner who 
delivered the thing, or the usucapion 
or prescription longi teniporiSj if it 
was not. 


Gai. ii. 96 ; C. iv. 27. 1 j D. xli. 1. 20. 2 ; 0. vii. 32. 1. 


The rule of the older law was that no person could he repre- 
sented per extraneam personam^ i e. by a person who was not 
under his power, in any of those acts which were regulated by 
the civil law. Thus, no one could acquire the ownership of a 
thing for another ; if he received anything, as, for instance, by 
mancipation ox in jure eessio^ although he received it expressly 
for another, still this other person did not thereby acquire 
the property in the thing. But a mere natural fact such as 
that of possession could take place for the benefit of one per- 
son through another person, if the person for whose benefit the 

n 2 
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thing was possessed had but the intention of profiting by it, 
and then this possession might lead through usucapion to 
ownership. If, however, a person was charged with the 
management of the affairs of another, he could exercise an in- 
tention of possessing for the benefit of the person for whom 
he acted, which a mere stranger could not ; and thus it was 
possible non solum sdentibus sed etiam ignorantibuSy i.e. 
for persons, who did not know even of the fact of possession, 
to acquire legal possession through an agent. But, though 
the text would be likely to mislead us, we learn from the con- 
stitution of Severus and Antoninus (vii. 32. 1), that usucapion 
did not commence until the person, for whose benefit the 
thing was possessed, knew of the possession. And a great 
change was made by the later law, which allowed that, when, 
in transferring the possession to the procurator, the owner 
also transferred the ownership, this ownership should be at 
once acquired for the person who employed the procurator. 

6. Hactenustantisperadmonuisse 6- What we Lave said respecting 
sufficit, quemadmodum singul^B res the modes of the acquisition of par- 
noLis acquirantur ,* nam legatorum ticular things, may suffice for the 
jus, quo et ipso jure singulae res no- present. For we shall apeak more 
bis acquirnntur, item fidei commis- conveniently hereafter of the law of 
sorum ubi singulae res nobis relin- legacies, hy which also we acquire 
quuntur, opportunius inferiore loco property in particular things, and of 
referemus. Videamns itaque nimd jfdetco7nmma^ by which particular 
quihus modis per universitatem res things are left us. Let us now speak 
acquirnntur: si ciii ergo heredes of the modes of acquiring per wnryer- 
facti siimus, sive cujus bonorum sitatem. If we are made heir, or seek 
possessionem petierimus, vel si possession of t)ie goods of any one, 
quern arrogaverimus, vel si cujus or arrogate any one, or goods are 
bona libertatum conservandarum adjudged to us in order to preserve 
causa nobis addicta fuerint, ejus res the liberty of slaves, in these cases 
omnes ad nos transeunt. Ac prius all that belonged to the person to 
de hereditatihiis diapiciamus, qua- whom we succeed passes to us. First 
rum duplex conditio est, nam vel let us treat of inlioritances, which 
extestamentovel ab intestate ad nos may be divided into two kinds, ac- 
pertinent j et prius est, ut de his cording as they come to ns by testa- 
dispiciamus quae ex testamento no- ment or ah intesiato. "We will begin 
bis obveniunt. Qua in re neces- with those which come to us by testa- 
sarium est initium de ordinandis ment ; and for this, it is necessary in 
testamentis exponere. the first place, to explain the for- 

malities requisite in making testa- 
ments. 

Qax. il 07-100. 

We BOW pass to the acquisition of a nnhersitas to 

the cases in which one man succeeded to the persona of an- 
other, and acquired in a mass all his goods and all his rights. 
(See Introd. sec. 74.) 
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Tit. X. DE TESTAMENTIS OEDINANDIS. 

Testamentum ex eo appellatur, The word testament is derived 
quod testatio mentis est. from testatio mentis j it testifies tfie 

determination of the mind. 

D. xxviii. 1. 1. 

With respect to this derivation it is scarcely necessary to say 
that mentum is merely a termination, and not derived from 
mens* Ulpian {Reg* 20.1) gives as a definition of a testament, 
mentis nostrce justa contestation in id solemniter faeta^ ut 
postmortem nostram valeat; and Modestinus (D. xxviii. 1.1) 
gives voluntatis nostrce justa sententiay de eo quod quis post 
mortem suam fieri vult ; the word justa implying in each, 
that, in order to be valid, the testament must be made in com- 
pliance with the forms of law. 

1. Sedut nihil antiquitatispenitus 1. That nothing belonging to an - 

ig-noretur, sciendum estolimquidem tiquity may be altogether unknown, 
duo genera testamentorum in usu it is necessary to observe, that for- 
fuisse : quorum altero in pace et in merly there were two kinds of testa- 
otio utebantur,quod calatis comitiis ments in use : the one was employed 
appellabantj altero, cum in praelium in times of peace, and was named 
exituri essent, quod proeinctum di~ calatis comitiisj the other was em- 
cebatur. Accessit deinde tertium ployed at the moment of setting out 
genus testamentorum, quod diceba- to battle, and was termed 
tur per ses et libram, scilicet quia Athird species was afterwards added, 
per emancipationem, id est, imagi- called pe7' m et libram^ being effected 
nariam quamdam venditionem, age- by mancipation, that is, an imagi- 
batur, quinquetestibusetlibripende nary sale in the presence of five 
civibus romanis puberibus praesen- witnesses, and the libripens, all citi- 
tibua, et eo qui familiae emptor di- zens of Borne, above the age of 
cebatur. Sed ilia quidem priora puberty, together with him who was 
duo genera testamentorum ex ve- called the emptor familim. The two 
teribus temporibusindesuetudinem former kinds of testaments fell into 
abxerunt ; quod vero per ses et li- disuse even in ancient times ; and 
bram fiebat, licet diutius permansit, that made per ms et libram also, al- 
attamen partim et hoc in usu esse though it continued longer in prac- 
desiit. tice, has now in part ceased to he 

made use of. 

Gax. ii. 101-104. 

When the head of a family died, the law in ancient times 
determined on whom his persona^ that is, the aggregate of his 
political and social rights, should devolve. But we cannot say 
that there was any definite period of Roman history when a 
man could not make a will. Originally, as we learn from the 
text which is borrowed from Gains, testaments were made in 
the comitia calata^ or in prodnctu. By calata comitia is 
meant the comitia curiata summoned {calata)fox thedespatch 
of what we may term private business. This took place twice 
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a year. We do not know how far it was open to any one at the 
meeting to oppose a testament, or whether the comitid merely 
registered the testaments declared in their presence. Sub- 
sequently the mode of making testaments per cbs et libramj 
that is, by a fictitious sale, was introduced, and both this 
mode and that of declaration before the comitia curiata were 
used indifferently, nor is there any evidence to show that the 
one form was considered more appropriate to the patres than 
the other. Only members of the patrician gentes sat in the 
comitia curiata^ but that is no reason why the plebeians 
should not have come before these comitia to declare their 
testaments. The Twelve Tables declared uti legassit super 
pecunia tutelave suce Te% ita jus esto, that is, every one’s 
testamentary dispositions should be carried into effect, and 
the necessity for the provision may have arisen from some 
kind of tampering on the part of members of the comitia 
with the testaments of plebeians. 

properly means an army in marching and fighting 
order. Frocinctus est expeclitus et armatus exercitus (Gtai. 
ii. 101). The testament is said to be procmctum^ but pro- 
perly it ought to be in procmctu factum. Cicero speaks {de 
Or. i. 53) of the testament in procinctu as then in use, and 
describes it as made sine libra et tabulis^ that is, without the 
forms usual in the testamentum per ces et libram. 

In the testamentum per ces et Ubram^ the hereditas was sold 
by marcipatio to the purchaser. Originally the testator sold 
the inheritance to the person who was really to be the heir. The 
purchaser, as Gains expresses it, heredis locum obtinebat^ and 
the testator instructed him how he wished his property to be 
disposed of after his death. But as the sale was irrevocable, a 
testator might be very glad to escape from proclaiming an heir 
whose position he could not afterwards affect. The object was 
attained by selling the inheritance to a third person ; and the 
familice emptor came to be thus a mere stranger, who was only 
appointed dicis gratia^ to go through the form of sale. (Gax. ii. 
103.) The process of selling to this fictitious stranger is given 
at length in Gains (ii. 104). The testator summoned five wit- 
nesses, and a balanceholder (libripens\ and then gave by man- 
cipation his inheritance to the purchaser. The purchaser, on 
receiving it, instead of using the ordinary form, pronounced 
these woi'ds, Familiam pecuniamqne timm endo wxmdatam 
tutela cusiodelaque mea recipio eaque quo tu jure testa- 
mentum facere possis secundum legmn puhlicam hoc cere 
(or, as some added, ceneaque libra) esto mihi empta: he 
then, after striking the scale with it, gave the piece of copper 
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to the testator, as the price of the inheritance. The testator 
then stated aloud the terms of his will, if he wished to make 
his testament orally, or if he had written down the terms of 
his testament he produced the tablets on which his testament 
was written, and said, Hcec ita, ut in Ms tabulis cerisque 
scrijpta sunty ita do, ita lego, ita testor, itaque vos, Quirites, 
testimonium mihi perMbetote, This announcement of his 
wishes was termed nuncupation Nuncupare est palam 
nominare. (Gai. ib.) The term is properly applicable to 
an oral statement ; but the expression of the testator’s wishes 
was really considered as always made orally, as the an- 
nouncement that the written documents contained a declara- 
tion of the testator’s wishes was taken as a compendious mode 
of stating what those wishes were. (Gai. ib.) 

The concluding words of the paragraph, partim et hoc in 
usu esse desiit, allude to the change above-mentioned from a 
sale to the real heir to a sale to a stranger. The sale became 
a mere matter of form, and the testament was that which the 
testator wrote. When the mode of making testaments by the 
calata comitia fell into disuse we do not know, but probably 
at an early time of the Eepublic. The imperial constitutions 
(see next Title) gave all soldiers the power of making a testa- 
ment without observing the usual forms, and the testaments 
of soldiers under the Empire were valid, not by being made in 
procinciu, that is, by virtue of the army being regarded as 
an assembly of citizens, but by the power which was given to 
each soldier of making an informal testament. In what way 
they gave greater liberty to the soldier than the old power of 
making the will in procinctu we cannot say ; but probably 
the making of the testament in procincta was connected with 
the taking of the auspices, and thus was more liable to be 
declared informal. 

2. Sed prasdicta qxiidem nomina 2. These three kinds of testament 
testamentorain ad jus civile refere- belonged to the civil law, but after- 
bantur. Postea vero ex edicto prm- wards another kind was introduced 
toris forma alia faciendoriun testa- by the edict of the praetor. By the 
mentor umintroducta est : j ure enim jus honorarium no sale was necessary, 
honorario nulla emaneipatio deside- but the seals of seven witnesses were 
rahatur, sed septem teatium signa sufficient. The seals of witnesses 
sufficiebant, cum jure civili signa were not required by the civil law. 
testium non erant necessaria. 

Thexe was no necessity, as the text tells us, that a written will 
made in the old form per ces et libram should be sealed. After 
the praetorian form of making wills became usual, a senatus- 
conwJtum provided (as we learn from Paulus, S. R. v. 25.6) 
that a written testament should be made on tablets of wax. 
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These tablets were held together at one margin with a wire, and 
in the opposite margin there was a perforation made through 
all the tablets, and through this was passed a triple linen 
thread, and then the tablets were covered with wax on the 
outside, and the witnesses placed their seal (that is, made a 
mark with their rings) on this external wax. It was also cus- 
tomary for them to write their names, and to state whose will 
it was they had witnessed (D. xxviii. 1. 30), but this was not 
a necessary part of the form until made so by a constitution 
of Theodosius and Valentinian (C. vi. 23. 21). This consti- 
tution also permitted a will to be made in a roll, which, if the 
testator wished to keep the terms secret, he might close and 
seal up, leaving the foot of the roll open, on which the 
witnesses were to put their seals and subscriptions. The 
testator was under this constitution to subscribe his name or 
get an eighth witness to subscribe it for him. 

^ The prator, as the text informs us, permitted an heir in- 
stituted in a testament to have the inheritance, even though 
the form of mancipation was not gone through. He could 
not, indeed, make this person heir, for it was necessary that 
an heir should derive his rights exclusively from the civil 
law : hut he gave him the bonorum possession that is, per- 
mitted him to enjoy exactly what he would have enjoyed if he 
had been properly constituted heir, and then usucapion soon 
made him Quiritanian owner. (See Bk. ii. Tit. 6.) The 
prsetor, however, required that the testament in which he was 
instituted should have been made in the presence and attested 
by the seals of seven witnesses. This was really the number 
of witnesses which there would have been, had the form of 
mancipation been gone through, if the libripens and fawAlice 
eonptor were included. Thus the praetor, while dispensing 
with the mere form of mancipation, retained exactly the same 
check against fraud, which that form would have afforded. 
(See Unp. Reg, 28. 6.) 


3. Sed cum paulatim, tam ex usu 
hominum quam ex constitutionum 
emendatiombus, coepit in imam con- 
sonantiam jus civile et praetorium 
j ungi, constitutum est utuno eodem- 
que tempore (quod jus civile quo- 
dammodo exigebat) septem testibus 
aillxibitis, et siibsciriphone testium 
(quod ex constitutionibiisxnventum 
est) ot ex edicto prestods signacula 
testamentis imponerentur : ut hoc 
jus tripartitum esse videatur, ut 
testes quidem et eorum prasentia 


^ 3. But when the progress of so- 
ciety and the inxperial constitutions 
had produced a fusion of the civil 
and the pnntorian law, it was esta- 
blished that the testament should be 
made all at one time, in the presence 
of seven witnesses (two points re- 
quired by the civil law), with the 
subsci'iption of the witnesses (a for- 
mality introduced by the constitu- 
tions), and with their seals appended, 
according to the edict of the pwetor. 
Thus the law of tefitament seems to 



LIB, II. TIT. X. 


249 


uno contextUytestamenticelebrandi LaTe bad a triple origin. Tbe wit- 
graxia,a jure civili descendant; sub- nesses, and tbeir presence at one 
scriptiones autem testatoris et tes- continuous time for tbe purpose of 
tium ex sacrarum constitutionum giving tbe testament tbe requisite 
observatione adhibeantur, signacula formal it}^ are derived from tbe civil 
autem et testium numerus ex edicto law ; tbe subscriptions of tbe testator 
prsetoris. and witnesses, from tbe imperial con- 

stitutions ; and tbe seals of tbe wit- 
nesses and tbeir number, from tbe 
edict of tbe praetor. 

0. vi. 23. 21. 

The different formalities requisite were to be gone through 
one immediately following after another, so as to make the 
whole one transaction. Est autem uno contextu nullum <xc- 
tum alienum testamento intermiscere (D. xxviii. 1. 21. 3). 

It was by the above-mentioned constitution, enacted in the 
reign of Valentinian the Third*in the East, and of Theodosius 
the Second, his colleague, in the West, a.d. 439, that the new 
form of testament described in tbe text, and which received 
the name of testamentum tripartitum^ was substituted for the 
ancient ones. But in the West the form per ces et libram 
was never quite superseded, and traces of it are to be found 
even in the middle ages. 

4. Sed bis omnibus a nostra con- 4. To all these formalities we bave 
stitutione. propter testamentorum enacted by our constitution, as an 
smceritatem,ut nulla fraus adbibea- additional security for tbe genuine- 
tur,bocadditum est : utpermanum ness of testaments, and to prevent 
testatoris vel testium nomen beredis fraud, that tbe name of tbe beir sb all 
exprimatur, et omnia secundum il- be written in tbe band writing either 
lius constitutionis tenorem proce- of tbe testator or of tbe witnesses ; 
dant. and that everything shall be done 

according to tbe tenor of that consti- 
tution. 

0. vi. 26. 29. 

This additional formality, imposed by Justinian, was after- 
wards abolished by him. (Nov. 119. 9.) 

6. Possunt autem omnes testes et 6. All tbe witnesses may seal tbe 
uno annulo signare testamentum. testament with tbe same seal ; for, 
Quid enim si septem annuli una as Pomponius says, what if tbe en- 
sculptura fuerint, secundum q^uod graving on all seven seals were the 
Pomponio visum est ? Sed et aheno same ? And a witness may use a seal 
quoque annulo licet signare. belonging to another person. 

D. xxviii. 1. 22. 2. 

6. Testes autem adMberi possunt 6. Those persons can be witnessea 
ii cum quibus testamenli factio est, with whom there is testammti fmtio. 
Sed neque mulier, neque impubes, But women, persons under the age 
neque servus, neque furiosus, neque of puberty, slaves, madmen, dumb 
mutus, neque surdus, nec cui bonis persons, deaf persons, prodigals re- 
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interdictum est, nec is quern leges strained from having their property in 
jiihent improhum intestabilemque their power, and persons declared by 
esse, poasunt in numero testium ad- law to be worthless and incompetent 
hiberi. to witness, cannot be witnesses. 

D. xxviii. 1. 20. 4. 7 ; D. xxviii. 1! 26. 

When testaments were made jper ces et libram, as no one 
could take part in the ceremony of mancipation who did not 
share in the jus Quvritium^ no per egrinus, no one who had not 
the commerciurrii could he a witness to a testament. It was 
equally necessary that the seller, i e. the testator, and the pur- 
chaser, that is (in the old form), the heir, should share in the 
jus Quiritium, And therefore no one who had not the com- 
mercium could take any part in the testamenti f actio ^ the 
ceremony of making a testament, either as testator, heir, or 
witness ; and this was expressed hy saying that they were not 
persons with whom there was testamenti f actio — not persons, 
that is, with whom any citizen could join in such a ceremony. 

After the heir had ceased to take a part in the ceremony of 
mancipation, there was no longer any necessity for his having 
those qualifications which enabled him to join in the ancient 
ceremony. Accordingly, any one who could take under a 
testament, or acquire for another, although unable to make a 
testament, was then said to have the testamenti f actio. An 
infant, for instance, a madman, or even a child born after the 
testator’s death, had the testamenti factio in the sense of 
being able to be heir (see Tit. 19. 4), and a person might 
thus have the testamenti factio in one character without 
having it in another. He could be heir, and yet be unable 
to be a testator or a witness. 

Women could take no part in such a solemn legal act as 
mancipation, and therefore could not be witnesses ; nor could 
women make wills if in the power of their father, or in the 
manus of their husband. If they were not m potestate, nor 
in manu, they could make a will, provided that the will was 
confirmed by the auctoritas of their tutor. By a fictitious 
sale, howevei', coemptio fiducicc causa, a woman could free 
herself from the power of her tutor, and then she could make 
a will independently of him. Infants and slaves could acquire 
by mancipation for those in whose power they were, btit could 
not be witnesses. The prodigus cui bonis interdictmn est 
was prevented from using his rights of commerdum^ and 
therefore could not take part in a mancipation. (D. xxviii. 
1. 1 8.) The mutus had not the testamenti factio^ because he 
could not utter the words of the nunaupatio^ and the surdus 
also had not the testamenti factio^ because he could not hear. 
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the words of the emjptor familice. (TJlp. Frag, 20. 13.) By 
the later law, however, provision was made for giving va- 
lidity to the wills of the deaf and dumb. (See infra, Tit. 
12, 3.) 

A person who was made intestabilis for a crime could 
neither make a testament nor take part in the making of one. 
Among such persons were those condemned for libel, ob caV’- 
menfamosnm (D. xxviii. 1. 18. 1), for spoliation, repetun-- 
darum (D. xxii. 5. 15), or adultery (D. xxii. 5. 14) ; or who, 
having acted as witnesses to a will, afterwards refused to ac- 
knowledge their signature and seal. (Theoph. Pavaphr.) 


7. Sed cum aliquisextestibustes- 
tamenti quidem faciendi tempore 
liber existimabatur,postea vero ser- 
Tus apparuit, tarn divus Hadrianus 
Oatonio V ero quam p oatea di vi Se ve- 
ruset Antoninus resciipserunt, sub- 
venire se ex sua liberalitate testa- 
mento, ut sic babeatur atque si ut 
oportet factum esset j cum eo tem- 
pore quo testamentum signaretur, 
omnium consensu bic testis libero- 
rum loco fuerit, neque quisquam 
esset qui status ei qusestionem mo- 
veret. 


7, A witness, wbo was thought to 
be free at the time of making the tes- 
tament, was afterwards discovered 
to be a slave, and the Emperor Ha- 
drian, in his rescript to Catonius 
Verus, and afterwards the Emperors 
Severus and Antoninus, by rescript 
declaimed, that they would aid such a 
defect in a testament, so that it 
should be considered as valid as if 
made quite regularly ; since, at the 
time when the testament was sealed, 
this witness was commonly consi- 
dered a free man, and there was no 
one to contest his status. 


C. vi. 23. 1. 


Kegard was had only to what was the condition of witnesses 
at the time of signature, not at that of the death of the tes- 
tator, (D. xxviii. 1. 22. 1.) 

8. Pater nec non is qui in potes- 8. A father, and a son under his 

tate ejus est, item duo fratres qui power, or two brothers, under the 
in ejusdem patris potestate sunt, power of the same father, may be 
utrique testes in uno testaraento witnesses to the same testament j 
fieri possunt j quia nihil nocet ex for nothing prevents several persons 
una domo p lures testes alieno ne- of the same family being witnesses 
gotio adhiberi. in a matter which only concerns a 

stranger. 

No one of the same family with the testator or heir could be 
a witness to the testament, a family comprising, in this sense, 
the head and those under his power ; for they had so intimate 
a connection with each other that they might be said to be 
witnesses for themselves, if they were witnesses for each other. 

9. In testihus autem non dehet 9. But no person under power of 

esse, qui in potestate testatoris est. the testator can be a witness. And 
Sed et si filiusfamilias de castrensi if a filiiisfarnilias makes a testament 
peculio post missionem faciat testa- giving Kis castrmse after 

mentum, nec pater ejus recte adhi-* leaving the army, neither, his father, 
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betur testis, nec is qui in potestate nor any one in power of Ms fatlier 
ejusdem patris est; reprobatum est can be a witness. For, in tbis case, 
enim in ea re domesticum testimo- the law does not allow of the testi- 
nium. mony of a member of the same 

family. 

Gai. ii. 106, 106. 

This had been a point on which the jurists were disagreed. 
Justinian here follows the opinion of Gains (ii. 106), rejecting 
that of Ulpian and Marcellus. (D. xxviii. 1. 20. 2.) The 
question could only arise respecting a testament made post 
missionerriy as, if it were made during service, it would be 
entitled to the exemptions accorded to military testaments. 


10. Sed neqiie heres scriptus ne- 
que isqui in potestate ejiis est,neque 
pater ejus qui eum habet in potes- 
tate, neque fratres qui in ejusdem 
patris potestate sunt, testes adhiberi 
possunt, quia totum hoc ne^otium 
quod agitur testament! ordinandi 
gratia, creditur hodie inter testato- 
xem et heredenv^^^i ^ licet enim to- 
tum jus tale conturbatumfuerat, et 
veteres quidem familiae emptorem 
et eos qui per potestatem ei coad- 
unati fuerant, testimoniis repelle- 
bant, heredi et iis qui per potesta- 
tem ei conj uncti fuerant, concede- 
bant teatimonia in testamentis prse- 
stare. Licet ii qui id permittebant, 
hoc jure minime abut! eos debere 
suadebant. Tamen nos eamdem 
observationem corrigentes, et quod 
ab illis suasum eat in legia necessi- 
tatem transferentes, ad imitationem 
pristini familise emptoris, merito 
nec heredi qui imagine m vetustis- 
simi familiae emptoris obtinet, nec 
aliis personis quae ei, ut dictum est, 
conjimctae sunt, licentiam concedi- 
mu’s sibi quodammodo testimonia 
praestare: ideoque nec ejusmodi ve- 
teres const! tutiones nostro codici 
inseri permisimus. 

Gai. 


10. No person instituted heir, nor 
any one in subjection to him, nor his 
father, in whose power he is, nor his 
brothers under power of the same 
father, can be witnesses ; for the whole 
business of making a testament is in 
the present day considered a trans- 
action between the testator and the 
heir. But formerly there was great 
confusion ; for although the ancients 
would never admit the testimony of 
the familicB eniptor, nor of any one 
connected with him by the ties of 
patria potesUis, yet they admitted that 
of the heir, and of persons connected 
with him by the ties o^patriapoteMas, 
only exhorting them not to abuse 
their privilege. We have corrected 
this, making illegal what they en- 
deavoured to prevent by persuasion. 
For, in imitation of the old law re- 
specting t)iQ familm emptor^ we re- 
fuse to permit the heir, who now re- 
presents the ancient familm emptovy 
or any of those connected with the 
heir by the tie of pafna poteMas, to 
be, so to speak, witnesses in their 
own behalf; and accordingly we 
have not suifenjsd the constitutions of 
preceding emperors on the subject to 
be inserted in our code. 

ii. 108. 


■When the heir had ceased to be the familm emptor^ he was 
no party to the transaction, and therefore, it was considered, he 
could be a witness. Gaius (ii. 108) reprobates the custom, 
and J ustinian here pronounces it illegal. Under his legislation, 
there being no longer mj familm mvptor^ the whole transi- 
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action, to use the language of the ancient mode, was between 
the testator and the heir. 


11. Legatariis autemetfideicom- 
missariis, quia non juris successores 
sunt, et aliis persouis quae eis con- 
junctae sunt, testimonium non dene- 
gavimus. Imo in quadana nostra 
constitutione et hoc speoialiter con- 
cessimus, et multo magis iis qm in 
eorum potestate sunt, vel qui eos 
habent in potestate, bujusmodi li- 
centiam damns. 

Gai. 


11. Butwe do not refuse tbe testi- 
mony of legatees, or persons en- 
trusted with Jldeicommissaj or of per- 
sons connected with them, because 
they do not succeed to the rights of 
the deceased. On the contrary, by 
one of our constitutions we have 
specially granted them thisprivilege j 
and we give it still more readily to 
persons in their power, and to those 
in whose power they are. 

Li. 108. 


Tfc would appear that the objection of his being interested, 
which would make the heir an unfit witne>ss, might also have 
been urged against the legatee ; but the legatee was admitted 
as a witness on the technical ground of his not being the suc- 
cessor of the testator. The inheritance was not transmitted 
to him, and he was thus looked on as a stranger. 

By the Senatus-ConsultumLibonianumy-psiSsed in the reign 
of Tiberius, a.d. 16, it was provided that if a man wrote a 
testament for another, everything which he wrote in his own 
favour should be null. He could not, therefore, make himself 
a tutor (D. xxvi. 2. 29), an heir, or a legatee. (D. xxxiv. 8.) 

12. Nihil autem interest, testa- 12. It is immaterial, whether a 
mentum in tabulis an in chartis testament be written upon a tablet, 
membranisve, vel in alia materia upon paper, parchment, or any other 
fiat. substance. 

D, xxxvii. 11. 1. 


13. Sed et unum testamentum 
pluribus codicibus conficere quis 
potest, secundum obtinentemtamen 
observationem omnibus factis : quod 
interdum etiam necessarium eat, 
veluii si quis navigaturus et secum 
ferre etdomi relinquere judiciorum 
suorum contestationem velit, vel 
propter alias innumerabiles causaa 
qum humanis necessitatibus im- 
minent. 

D. XXV 


13. Any person may execute any 
number of duplicates of the same 
testament, each, however, being made 
with prescribed forms. This may be 
sometimes necessary j as, for in- 
stance, when a man who is going a 
voyage, is desirous to carry with him, 
and also to leave at home, a memorial 
of his last vdshes j or for any other 
of the numberless reasons, that may 
arise from the various necessities of 
mankind. 

iii. 1. 24. 


Each codex was an origiual testament, valid only if itself 
made with all the solemnities which would have been requisite 
had it been the only one. 
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14 Sed Lsec quidem de_ testa- 
mentis quse in scxiptis conficiuntur. 
Si qnis aiitem sine scxiptis voluerit 
ordinare jure civili testamentum, 
septem testibus adhibitis et sua 
voluntate coram eisnuncupa.ta, seiat 
lioc perfectissimum testamentum 
jure civili firmumque constitutum. 


14. Thus mucli may suffice con- 
cerning written testaments. But if 
any one wishes to make a testament, 
valid by the civil law, without writ- 
ing, he may do so, if, in the presence 
of seven witnesses, he verbally de- 
clares his wishes, and this will be a 
testament perfectly valid according 
to the civil law, and confirmed by 
imperial constitutions. 


Thus a testator under the legislation of Justinian might 
either make his testament according to the form described in 
paragraph 3, or orally before seven witnesses. 

Sua voluntate nuncupata. The word nuneupatio was 
originally used to express the declaration of the testator’s 
intentions whether the testament was written or not ; but 
later usage appropriated the term nuncupata to testaments 
where there was no written will, and where the testator 
declared his wishes orally. 


Tit. XL DE MILITAEI TESTAMENTO. 


Supradicta diligens observatio,in 
oidinandis testaraentis, militibus 
pxoptei' nimiam imperitiam consti- 
tutionibuapxincipalibus remissa est j 
nam quamvis ii neque legitim um 
numerum testium adliibuerint ne- 
que aliam testamentorum solemni- 
tatem observavexint, recte nihilo- 
minus testantur : videlicet, cum in 
expeditionibus occupati sunt, quod 
merito nostra constitutio introduxit. 
Quoqiio enim modo voluntas ejus 
suprema inveniatur, sive scripta 
sive sine scriptura, valet testamen- 
tum ex voluntate ejus. Illis autem 
temporibus, per qiise citra expedi- 
tion um necessitatem in aliis locis 
vel suis asdibua degunt, minime ad 
vindicandum tale privilegium ad- 
juvautur ,* sed testari quidem, etai 
filiifamiliarum sunt, propter mili- 
tiam concedimtur, jure tamen com- 
muni, eadem observatione et in 
eoruni testamentis adhibenda,quam 
et in testamentis paganorum prox- 
imo exposuimus. 


Gai. ii. lOD,' 


The necessity for the observance of 
these formalities in the construction 
of testaments, has been dispensed 
with by the imperial constitutions, in 
favour of military persons, on account 
of their excessive unskilfulness in 
such matters. For, although they 
neither employ the legal number of 
witnesses, nor observe any other re- 
quisite solemnity, yet their testament 
is valid, but only if made while they 
are on actual service, a proviso intro- 
duced by our constitution with good 
reason. Thus in whatever manner 
the wishes of a military person are 
expressed, whether in writing or not, 
the testament prevails by the mere 
force of his intention. But during 
the times when they are not on actual 
service, and live at their own homes, 
or elsewhere, they are not permitted 
to claim this privilege. A soldier, 
although a Jilimfamilimy gains from 
military service the power of making 
a testament; hut, in this case, the 
same formalities are required to be 
observed, as we above explained to 
be necessary for the testaments of 
civilians. 

0. vi 21. 17, 
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The privilege of making valid testaments, independent of 
any formality, was one given to soldiers, among many others 
of a similar kind, rather as a special favour to them than from 
any consideration for their nimia imperitia. It dates from the 
time of Julius Caesar, who granted it as a temporary concession. 
It was made a general rule by Nerva, and confirmed by Trajan. 
If the testament of a soldier were written, no witness was 
necessary ; but if not, it is doubtful whether one witness was 
sufficient to prove it; probably not, as the law required, as a 
general rule, that two witnesses at least should be produced in 
every case. (D, xxii. 5. 12; D. xlviii, 18. 17.) A soldier in 
the power of a father might make a testament disposing of his 
edstrensepec'Ublium. If he made it while on service, he need 
observe no formality in making the testament ; if he did not 
make it while on service, he was bound to observe the usual 
formalities. The concluding words of the section are meant to 
express this, and not to imply that a filiusfamilias could dis- 
pose by testament of anything besides his castrense peculiicm. 

1. Plane de testamentis militum 1. The Emperor Trajan wrote as 
divus Trajanus Statilio Severe ita follows, in a rescript to Statilius Se- 
resciipsit: ^Id privilegiutn quod verus, with respect to military testa- 
militantibus datum est, ut quoquo ments: ^ The privilege, given tomili- 
modo facta ab iis testamenta rata tary persons, that their testaments, 
Sint, sic intelligi debet, ut utique in whatever manner made, shall be 
prius constare debeat testamentum valid, mustbe understood as meaning 
factum esse, quod et sine scriptura that it must first be clear that a tes- 
a non militantibus quoque fieri po- tament has been^ made (a testament 
test. Is ergo miles de cuj us bonis may be made without writing even 
apud te quseritur, si convocatis ad by persons not on military service), 
hoc hominibus ut voluntatem suam It, then, it appear, that the soldier, 
testaretur, ita locutus est ut decla- concerning whose goods the action 
raret quern vellet sibi heredem before you is now brought, did, in the 
esse, et cui libertatem tribuere, po- presence of witnesses, called ex- 
test videri sine scripto hoc modo pressly for the purpose, declare who 
esse testatus, et voluntas ejus rata he wished should be his heir, and to 
habenda est. Oeterum, si (ut pie- what slave he wished to give freedom, 
rumque sermonibus fieri solet) dixit he shall be considered to have made 
alicm. Ego te heredem facio, aut in this way a testament without writ- 
bona mea tibi relinquo, non oportet iiig, and effect shall be given to his 
hoc pro testamento observari : nec wishes. But if, as is often the case, 
ullorum magis interest quam ipso- in the course of conversation, he said 
rum quibus id privilegium datum to some one, I appoint you my 
est, ejusmodi exemplum non ad- heir,” or, I leaveyou allmy estate,’^ 
mitti ; alioquin non difficulter post such words must not be regarded as 
mortem alicnj us milites testes exis- a testament. No one is more inte- 
terent, qui affirmarent se audisse rested than soldiers themselves, that 
dicentem aliquem relinquere se such a precedent should not be ad- 
bona cui visum sit, et per hoc vera mitted ; otherwise it would not be 
judicia subverterentur.^ difficult to procure witnesses who, 

after the death of a soldier, would 
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affirm, that they had heard him be- 
queath his estate to whomever they 
pleased to name ; and thus the real 
intentions of soldiers might be de- 
^ feated.^ 

D. xxix. 1. 24. 

Convocatis ad hoe hominibus^ there was no necessary 
ceremony of calling witnesses. If there was but proof of 
what the soldier’s wishes were, and that he had declared them 
while on service, that was enough. 

2. Quinimo et mutus et surdus 2. A soldier though dumb and 
miles testamentum facere potest. deaf may make a testament. 

1). xxix. 1. 4. 

It might happen, as Theophilus suggests, that a soldier, in- 
capacitated for actual service by becoming deaf or dumb, might 
yet not have received his missio discharge for an ac- 

cidental reason), A testament made by him in the interval 
between his loss of capacity and his discharge would be con- 
sidered entitled to all the privileges of a militaiy testament. 

3. This privilege is only granted 
by the imperial constitutions to mili- 
tary men, as long as they are on ser- 
vice, and live in the camp. There- 
fore, veterans after their discharge, 
or soldiers not in the camp, can only 
make their testaments by observing 
the forms required of all lloman citi- 
zens. And if a testament be made 
in the camp, and the solemnities of 
the law are not observed, it will con- 
tinue valid only for one year after 
discharge from the army. Suppose, 
therefore, a soldier should die within 
a year after his discharge, but the 
condition imposed on the heir should 
not be accomplished until after the 
year, would his testament be valid, 
on the analogy of the testament of 
a soldier ? We answer, it would bo 
so valid. 

B. xxix. 1. 38, pr, and 1. 

A soldier enjoyed the privilege of making a military testa- 
ment while his name was inscribed on the list of the army 
(in fiimerls)^ and also for a year after it had been taken off, 
buttliis only provided he were not discharged ignommweausd, 
(I). xnK. 1. 38.) The doubt as to the validity of a military 


3. Sed bactenus hoc illis a prin- 
cipalibus const! tiitionib us yoncedi- 
tur, quatenus militant et in castris 
dogunt. Post missionem vero ve- 
teran!, vel extra castra alii si faciant 
adhuc militantes testamentum, 
communi omnium civiimi romano- 
rum jure facere debent ; et quod in 
castris fecerint testamentum, non 
communi jure, sod quomodo volu- 
erint, post missionem intra annum 
tantum valebit. Quid ergo si intra 
annum decesserit, conditio autem 
heredi adscripta post arm urn exli- 
terit ? An quasi militis testamen- 
tiiin valeatr Et placet valere 
quasi militia. 
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testament, containing a condition under tlae circumstances 
mentioned in the text, arose from tli'e doctrine of Boman law 
that, when the institution of the heir was conditional, the 
operation of the testament dated from the accomplishment of 
the condition, not from the death of the testator. If, therefore, 
the soldier died within a year after he had quitted the service, 
but the condition was not accomplished until the year was 
expired, the testament did not, strictly speaking, take effect 
within the year ; and therefore Justinian removes a difficulty 
which a rigorous adherence to the letter of the law suggested. 

4. Sed et si quis ante militiam 4. If a man, "before "becoming a 
nonjure fecit testainentum,et miles soldier, has made his testament ir- 
factiis et in expeditione degens re- regularly, and afterwards, while on 
signavit illud et qusedam adjecit service, opens it, and adds something 
sive detrasit, vel alias manifesta est or strikes something out, or in. any 
militis voluntas hoc valere volentis, other way makes his wish manifest, 
dicendum est valere hoc testamen- that this testament should be valid, 
turn quasi ex nova militis voluntate. it must be pronounced to be so, as 

being, in fact, a new testament made 
by a soldier. 

D. xxix. 1. 20. 1. 

If the soldier manifested his intention of adhering to the 
dispositions of his old testament, this was as much a fresh 
expression of his wishes as if he had made a new testament. 
If he was altogether silent on the subject, an informal testa- 
ment made before his becoming a soldier was not valid, as it 
was necessary that there should be a positive declaration of 
bis wishes made while he was on service to make his testa- 
ment valid as a military one. 

5. Denique et si in adrogationem 5. If a soldier is given in arro- 

datus fuerit miles, vel filiusfamilias gation, or, being a Jilmsfmn{lia,% is 
emancipatus est, testamentum ejiis emancipated, his testament is valid 
quasi ex nova militis voluntate as being a subsequent expression of 
valet, nec videtur capitis deminu- the wishes of a soldier ; nor is it 
tione irritum fieri. considered as invalidated "by the c«p^- 

tis deminictio he has undergone. 

D. xxix. 1. 22, 23. 

By the law of Borne every testament became void, irritum, 
by the testator, after its execution, suffering any of the three 
kinds of capitis deminutio. With soldiers it was otherwise ; 
their testament was not invalidated by undergoing either of the 
two greater kinds of deminutio^ if it was for an infraction of 
military law that they were condemned to a punishment in- 
volving either of these kinds of alteration of status. (I), xxviii 
3. 6. 6.) Nor was it ever invalidated by their undergoiug the 
third and least kind. The will of the soldier was supposed to be 

s 
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exercised so as to declare Ms wish that the oH testament should 
be valid {quasi ex nova militis voluntate) ; and in this case it 
does not appear that any positive declaration of such a wish 
was necessary. His testament, made previous to his change of 
status^ was effectual, to the fullest extent it could be in the new 
position he occupied. The testament made by a paterfamilias 
respecting his property became, after arrogation, an effectual 
disposition of his castrense peculium ; and one made by a 
filmsfamilias respecting his castrense peculium became, after 
emancipation, an effectual disposition of all his property. 


6. Sciendum tamen est quod, ad 
exemplum castrensis peculii, tam 
anteriores leges quam principales 
constitutionesquibusdam quasi cas- 
trensia dederant peculia, et honim 
quibusdam permissum erat etiam 
in potestate degentibus testari. 
Quod nostra constitutio latius ex- 
tendens permisit omnibus, in bis 
tantummodo peculiis, testari quidem 
sed j ure communi. Oiijus consti- 
tutionis tenore perspecto, licentxa 
est nihil eorum, quse ad prcefatum 
jus pertinent, ignorare. 


6. We may here observe, that, in 
imitation of the castrense pecuhumf 
both old laws and impeiial constitu- 
tions have permitted certain persons 
to have a quasi-castrense pectiUmn^ 
and some of these persons have been 
permitted to dispose of this pemlimn 
by testament, although they were in 
the power of another. Our consti- 
tution has extended this permission to 
all those who have this kind of pe- 
culium^ but their testaments must be 
made with the ordinary formalities. 
By reading this constitution a person 
may learn all that relates to the 
privilege we have mentioned. 


We must not suppose, from tbe expression anteriores leges , 
that tbe peculium quasi-castrense belongs to a time of law 
■when leges were really made. It is even doubtful, as we have 
said before, whether the passages in which it is mentioned by 
Ulpian, the only writer before Constantine who is supposed to 
refer to it, are genuine. (See note on Tit. 9. 1.) 

Horum quibusdam. The right of disposing by testament 
of the quasi-castrense peculium had, before Justinian, been 
granted only to certain privileged classes, such as consuls and 
presidents of provinces, among those who w^ere permitted to 
hold this kind of peculium, (C. iii. 28. 37.) Justinian 
granted it to all. (C. vi. 22. 12.) 

It is to be observed, that soldiers had other testamentary pri- 
vileges besides those mentioned in the text. They could insti- 
tute as heirs persons who were generally incapacitated, such as 
those who had been deportat% or who yvexe pei^egrini, (GtAI. ii. 
110.) They were not obliged formally to disinherit their 
children, their testament was not set aside as inofficious (C. iii. 
28. 9), they could give more than three-fourths of their pro- 
perty in legacies (& vi. 21. 12), they could die partly testate 
and partly intestate (D. xxix, 1. 6), and could dispose of the 
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inheritance by codicils (D. xxix. 1. 36). The succeeding 
Title will show how much they thus differed from ordinary 
citizens. 

Tit. XII. QUIBUS XON EST PERMISSUM FACERE 
TESTAMENTUM. 


Non tamen omnibus licet facere 
testamentum. Statim enim ii qui 
alieno jnri subject! sunt, testament! 
faciendi jus non babent, adeo qui- 
dem ut quamvis parentes eis per- 
miserint, nihilo magis jure testari 
possint: exeeptis iis quos antea 
enumeravimua, et prsecipiie militi- 
bus qui in potestateparentium sunt, 
quibus de eo quod in castris acqui- 
sierunt, perniissum est ex constitu- 
tionibus principum testamentum 
facere. Quod quidem jus ab initio 
tantummilitantibus datum est, tarn 
ex auctcritate divi Augusti quam 
Nervse, nec non optimi imperatoris 
Trajani; postea vero subscriptione 
divi Hadriani etiani dimissis a mi- 
litia, id est, veteranis concessum 
est. Itaque si quod feceriut de cas- 
trensi peculio testamentum, perti- 
nebit hoc ad eum quern heredem 
reliquerint. Si vero intestati de- 
cesserint, nullis liberis vel fratribus 
superstitibiis, ad parentes eorura j ure 
communi pertinebit. Ex hocintelli- 
gere possumus, quod in castris acqui- 
sierit miles qui in potestate patris 
est, neque ipsura patrem adimere 
posse, neqiie patris creditores id 
Tendere vel aliterinquietare, neque 
patre mortuo cum fratribus com- 
mune esse, sed scilicet proprium 
ejus esse quid id in castris acqui- 
sierit ; quamquani j ure civil! om- 
nium qui in potestate parentium 
sunt, peculia perinde in bonis pa- 
rentium compiitantiir ac si servoruin 
peculia in bonis dominorum nume- 
rantnr ; exeeptis videlicet iis qtxm ex 
sacris constitutionibus et praeeipue 
nostris propter diversas causas non 
acquiruntiir. Prjeter bos igitur qui 
castrense vel quasi castrense babent, 
si quis alius filiusfamilias testa- 
mentum fecerit, inutile est, licet 
sum potestatis factus decesserit. 


The power of making a testament 
is not granted to everyone. In the 
•first place, persons in the power of 
others have not this right ; so much 
so, that, although parents give per- 
mission, still they cannot make a 
valid testament. We must except 
those whom we have already men- 
tioned, and particularly Jilufamtlta- 
rum who are soldiers, for the imperial 
constitutions have given them the 
power of bequeathing whatever they 
have acquired while on actual ser- 
vice. This permission was at first 
granted by the Emperors Augustus 
andNerva, and the illustrious Empe- 
ror Trajan to soldiers on service only j 
but afterwards it was extended by the 
Emperor Hadrian to veterans, that 
is, to soldiers who had received their 
discharge ; and therefore, if a Jilim- 
familias disposes by testament of his 
cast7'ense peetdimn, this peculmn will 
belong to the person whom he makes 
his heir j hut, if he dies intestate, 
without children or brothers, this 
peenlium will then belong, according 
to the ordinary law of the patria po- 
testas, to the person in whose power 
he is. We may hence infer, that 
whatever a soldier, although under 
power, has acquired while on service, 
cannot be taken from him even by 
his father, nor can his father’s credi- 
tors sell it, or otherwise disturb the 
son in his possession, nor is he 
bound to share it with brothers upon 
the death of his father, hut it re- 
mains his sole property, although, by 
the civil law, the pemlia of all those 
who are in the power of parents, are 
reckoned among the goods of their 
parents, exactly as the peculium of a 
slave is reckoned among the goods of 
his master; those goods excepted, 
which, by the constitutions of the 
emperors, and especially by our own, 

I 2 
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are prevented, for different reasons, 
from Being so acquired. WitB the 
exception, therefore, of those who 
have a castrense or quasi-castrense 
peculium^ if any other JiUiisfamikas 
make a testament, ‘it is useless, al- 
though he become before his 

death. 

I), xxviii. 1. 6 ; B. xxix 1. 1 ; C. vi. 61. 3, 4; 0. vi. 59. 11. ; B. xlix. 17. 

12 5 B. xxxvii, 6. 1, 15 j B. xxviii. 1. 19. 

The first thing, says Gains (ii. 114), which we have to 
inquire, if we wish to know whether a testament is valid, is 
whether the person who made it had the testamenti f^tio^ 
that is, in this instance, could take the part of testator in the 
making of a testament. To be able to do this he must have 
the commercium ; and further, he must he sui juris, or other- 
wise, as he could have no property, he could have nothing to 
dispose of by testament. Every Eoman citizen who was sui 
juris had the right of making a testament, and if he was 
capable of exercising his right, and made a formal testament, 
this testament was valid. 

The text only gives one instance of persons who, as not 
being citizens sui juris, were unable to make a testament, 
viz., sons in the power of their father ; but, of course, all who, 
like slaves, peregrini, and persons who had undergone the 
greater or middle capitis deminutio, were not in the posses- 
sion of the rights of citizenship, were equally debarred from 
making testaments. 

The fdiusfamilias could have no property independently 
of his father, and he could not dispose of the property he 
might have if he became sui juris by outliving his father, be- 
cause a future interest would not pass by mancipation. This 
was a part of the public law (testamenti f actio non privati 
sed publid juris est, D. xxviii. 1. 3), and could not be waived 
by the mere consent of a private individual. It required ex- 
press enactment to alter the law, and it was so far altered as to 
permit a filiusfamilias to dispose by testament of a castrense or 
quasi-castrense peculium. (See paragr. 6 of preceding Title.) 
If, however, the possessor of the peculium did not dispose of 
it by testament, the head of the family took it, previously to 
the time of Justinian, nob as heir ab intestate, but as lawful 
claimant of a peculium. For the possessor, not having exer- 
cised the power the law gave him, was in the same position as 
if the law had never peimitted such a disposition. Justinian 
deferred this claim of the head of the family, w^hen the pos- 
sessor of the peculium had left children or brothers. If he 
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had not left any, the head of the family then took the 
peculium; whether in right of his headship, or as heir ab 
intestato^ is a disputed point. We have, however, the autho- 
rity of Theophilus in the paraphrase of this paragraph for 
supposing, that when Justinian in the text says he took it 
jure Gommuni^ it is meant that he took it hy the right of 
patria potestas, and there seems no necessity for under- 
standing the passage otherwise. 


1. Praeterea testamentum facere 
nonpossuntinipubereS; quianullam 
eorum animi judicium est; item fu- 
riosi, quia mente carent ; nec ad rem 
pertinet, si impubes postea pubes, 
aut furiosus postea compos mentis 
factus fuerit et decesserit. Furiosi 
autem, si per id tempus fecerint 
testamentum quo furor eorum inter- 
missus est, jure tesfcati esse videu- 
tur; certe eo, quod ante furorem 
facerint, testamento valente ; nam 
neque testamenta recte facta, neque 
ullumaliud negotium recte gestum, 
postea furor interveniens peremit. 


1. Persons, again, under the age of 
puberty cannot make a testament, 
because they have not the requisite 
j udgment of mind, nor can madmen, 
for they are deprived of their senses. 
Nor does it make any difference that 
the former arrive at puberty, or the 
latter regain their senses before they 
die. But if a madman make a tes- 
tament during a lucid interval, his 
testament is valid ; and, of course, a 
testament which he has made before 
being seized with madness is valid, 
for subsequent madness can invali- 
date neither a previous testament 
validly made, nor any other previous 
act validly performed. 


B. xxviii. 1. 20. 4. 


In this and the succeeding paragraphs of this Title, in- 
stances are given of persons who have the right, but are not 
capable of exercising it. A testament made by a pm'son in- 
capable of exercising the right was not rendered valid hy his 
subsequently becoming capable, nor one made by a person 
capable rendered invalid by his subsequently becoming in- 
capable. 

2. Item prodigns cui bonorum 2. A prodigal, also, who is inter- 
suorumadministratiointerdicta est, dieted from the management of his 
testamentum facere non potest ; sed own affairs, cannot make a testa- 
id quod ante feceritquam in terdictio ment j but a testament made before 
suorum bonorum ei fiat, ratum est. such interdiction is valid. 

D. xxviii. 1. 18. 


3. Item surdus et mutus non 
semper testamentum facere possunt. 
IJtique autem de eo surdo loquimur 
qui omnino non exaudit, non <|ui 
tarde exaudit; nam et mutus is in- 
telligitur qui loqui nihil potest, non 
qui tarda loquitur. Seep e e tiam lite- 
rati et eruditi homines variis causis 
et audiendi et loquendi facultatem 
amittunt. Unde nostra c^mstitutio 
etiam his subvenit, utcertis casibus 


3. Again, a deaf and dumb person 
is not always capable of making a 
testament : by deaf, we mean one 
who is so deaf as to be unable to 
bear at all, not one who hears with 
difficulty ; and by dumb, we mean a 
person who cannot speak at all, not 
one wh o merely speakswith difficulty. 
For it often happens, that even men 
of good education lose hy various 
accidents the faculty of hearing and 
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et modis secundum normam ejus speaking. Our constitution, there- 
possint testari, aliaq^ue facere quse fore, comes to their aid, and pennits 
eis permissa sunt. Sed si qiiis post them, in certain cases, and with 
testamentum factum, adversa Tale- certain forms, to make testaments, 
tudine aut quolibet alio casu mutus and do many other acts according to 
aut surdus esse coeperit,ratum nihi- the rules therein laid down. But if 
lominus ejus permanet testamen- any one, after making his testament, 
turn. become deaf or dumb by reason of 

ill health or any other accident, his 
testament remains yalid notwith- 
standing. 

vi. 22. 10 ,* D. xxviii. 1. 6. 1. 

The constitution alluded to (C- vi. 22. 10) permits a testa- 
ment to be made by any deaf or dumb person not physically 
incapable of making one^ i. e. by any one not deaf and dumb 
from birth. 

4. Csecus autem non potest facere 4. A blind man cannot make a 

testamentum, nisi per observati- testament except by observing the 
onem qiiam lex divi Justini patris forms which the law of the Emperor 
nostri introduxit. Justin, our father, has introduced. 

C. vi. 22. 8. 

Justin, besides the seven witnesses ordinarily necessary, re- 
quired in the case of a testament made by a blind man, that 
a notary {tahularius) should be present, or else an eighth 
witness, who should either write at the dictation of the blind 
man, or read aloud to him a testament previously prepared. 
(C. vi. 22. 8.) 

5. Ejus qui apud hostes est, tes- 5. The testament of a captive in 
tamentum quod ihi fecit non valet, the power of an enemy is not valid, 
quamvis redierit. Sed quod, dum if made during his captivity, even 
in civitatefuerat, fecit, siveredierit, although he subsequently return, 
valet jure postliminii, sive illic de- But a testament made while he was 
cesserit, valet ex lege Cornelia. still in his own state is valid, either 

by the jus postliminii^ if he returns, 
or by the lex Cornelia, if he die in 
captivity. 

B. xlix. 26. 18. 

A captive was incapacitated from performing, during his 
captivity, any act good in law ; and thus, though his right to 
make a testament was not lost, but only suspended, be was 
incapable, while a captive, of exercising the right. But if he 
had exercised it before his captivity, the testament was valid, 
whether he returned to his country or not. If he did return, 
the right not having been lost, and having been once duly 
exercised, the testament was valid jure postliminii. If he 
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did not return, but died in captivity, it was still valid, as he 
was supposed, by a fiction of law, to have died at the moment 
when he was made captive, and so before his captivity had 
begun. This fiction was introduced by a rather strained con- 
struction of the terms of the lex Cornelia de falsis (686 
A.TJ.c.), which provided that the same penalty should attach 
to the forgery of a testament of a person dying in captivity 
as to that of a testament made by a person dying in his own 
country. It was argued that the law could never have in- 
tended to attach a penalty to the forgery of a testament which 
was invalid. If it was valid, it could only be so by treating it 
as if made by a person who had not died in captivity, and 
whose right was not suspended at the time of his death. For 
it was necessary that a person should have the power of 
making a testament, not only at the time when he made it, 
but also at the moment of his death ; but in this we must 
distinguish between the right to make a testament and the 
capacity of exercising that right ; for the loss of capacity to 
make a testament did not, as we have seen, affect a testament 
made by one capable at the time of making it. This favour- 
able interpretation of the lex Cornelia {heneficium legis Cor- 
n slice) (Paul. Sent in. 4. 8) was gTadually extended, so as to 
embrace every branch of law, such as tutorship, heirship, &c., 
to which it could be made applicable. In omnibus partibus 
juris is qui reversus non est ah hostibus quasi tunc de- 
cessisse videtur cum captus est (D. xlix. 15. 18.) 


Tit. XIIL DE EXHEEEDATIONE LIBEEOEUM. 


Non tamen, nt omnimodo valeat 
testamentum,sufHcit hascobservatio 
quam supra exposuimus j sed qui 
filiiim in potestate habet, curare 
debet ut eum heredem instituat, vel 
exheredeni eum nominatiin faciat. 
Alioquin si eum silentio prseterierit, 
inutiiiter testabitur: acfeo quidem 
nt, etsi vivo patre filius mortuus sit, 
nemo heres ex eo testamento ex- 
istere possit, quia scilicet ab initio 
non constiterit testamentum. Sed 
non ita de filiabus, vel aliis per 
virilem sexum descendentibus li- 
beris utriusque sexus, antiquitati 
fuerat observatum j sed si non 
fuerant heredes scripti scriptseve 
vel exheredati exheredatave,testa- 


The observation of the rules al- 
ready laid down is not, however, all 
that is required to make a testament 
valid, A person who has a son in 
his power must take care either to 
institute him his heir, or to disinherit 
him by name, for if he pass him over 
in silence, his testament will be of 
no effect ; so much so, that even if 
the son die while the father is alive, 
yet no one can be heir under the 
testament, because it w^as void horn 
the beginning. But the ancients did 
not observe this rule with regard 
to daughters, or fco grandchildren, 
thi'ough the male line, of either sex j 
for although these were neither in- 
stituted heirs nor disinherited, yet 
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tile testament was not invalidated, 
only they had a right of joining- 
themselves with the instituted heirs 
so as to receive a portion of the 
inheritance. Paretjts, also, were not 
obliged to disinherit them hy name, 
but might include them in the term 
eet&rL A child is disinherited by 
name, if the words used are ^ let 
Titius my son be disinherited,’ or 
thus, ^ let my son he disinherited,’ 
without the addition of a proper 
name, in case the testator has no 
other son. 

Gai. ii. 115. 123, 124 127. 

The power of making a testament was a derogation of tlie 
strict law regulating the devolution of the property of deceased 
persons. Of those whose claims a citizen sui juris was per- 
mitted thus to set aside, the first and most important class was 
that of what were called the sui heredes^ that is, those persons 
in the power of the testator who became sui juris by the testa- 
tor’s death. They were necessarily either children of the testa- 
tor, or his descendants in the male line, and their position in 
the testator’s family, together with their claim to his property 
if he died intestate, was considered to entitle them to have an 
express declaration of his intention from a testator who wished 
to use his power of depriving them of the inheritance. We 
have .already seen, in the case of the oastrense jpeculium (see 
Introd.paragr. of preceding Title), that when the law permitted 
an exception to a general rule of law, unless advantage was 
taken of the exception, the general rule prevailed. So here, 
unless the testator expressly took advantage of his power of 
disinheriting the sui heredes, the general rule that they suc- 
ceeded to him prevailed. The law would not permit his 
intention to disinherit them to be inferred from his silence, 
thus drawing a distinction in their favour as compared with 
the other classes of persons who might inherit ab intestate- 
In order, therefore, as the text informs us, to disinherit a 
son, it was necessary that he should be referred to by name, or 
in a special and unmistakeable manner, as, Titius Jiliusmeus 
exheres esto, or, in case of an only son, filius mens exheres 
esto- But daughters and the descendants of sons (those of 
daughters would not, of course, be members of the family at 
all) might he disinherited hy the general clause eeteri exhe-- 
redes sunto. Whenever a person existed at the time the will 
was made, to disinherit whom it was necessary to refer to him 
hy name, but who w^as passed over altogether, the whole testa- 
ment was entirely bad, and the testator was considered to die 
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mentum q^uidem non infirmabatur, 
jus autem accrescendi eis ad certain 
portiouem preestabatm*. Sed nee 
nominatim eas personas exberedare 
parentibiis necesse erat, sed Hcebat 
inter ceteros hoc facere. N ominatim 
autem quis exheredari videtur, sive 
ita exheredetiir, Titius filius mens 
exheres esto, sive ita, filius meus 
exheres esto, non adjecto proprio 
nomine, scilicet si alius filius non 
extet. 
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intestate. Nor was the testament made Yalid by this person 
ceasing to exist before the death of the testator, although this 
was a point not established in the time of Gains (ii. 123). If 
a person existed at the time of making the testament, to dis- 
inherit whom it was only necessary the general clause should 
be employed, the testament which did not contain this was 
good, but the person, if the heir named and instituted in the 
testament was among the sui heredes^ took a pars virilis of 
the inheritance, that is, was joined so as to make one more 
heir and one more equal sharer in the inheritance {jus acores- 
cendi) ; if the heirs instituted were strangers, the person took 
one-half the inheritance. Scriptis heredibus accrescunt^ suis 
quidem heredibus in partem virilem^ extraneis autem in 
partem dimidiam, (IJlp. Reg. 22. 17.) 


1. Postumi quoque ^iberi vel he- 
redes institui debent, -vel exhe- 
redari ; et in eo par omnium con- 
ditio est, quod et hlio postumo et 
quolibet ex ceteris liberis, sive 
femini sexus sive masculini, prae- 
terito, valet quidem testamentum, 
sed postea adguatione postumi sive 
postumae xumpitur, et ea ratione 
totum infirinatur. Ideoque si mulier 
ex qua postunius aut postuma 
sperabatur, abortum fecerit, nihil 
impedimento est scriptis heredibus 
ad hereditatem adeuudam. Sed 
feminini quidem sexus postumse 
vel nominatini vel inter ceteros ex- 
heredari solebant : dum tamen, si 
inter ceteros exlieredentur, aliquid 
eia legetur, ne videantur prseteritae 
esse per oblivionem. Masculos vero 
postumos, id est filium et deinceps, 
placuit non aliter recte exheredari, 
nisi nominatini exheredentur, hoc 
scilicet modo : Quicumque mihi 
filius genitus fuerit, exheres esto. 


1. Posthumous children, too, must 
either he instituted heirs, or disin- 
herited: and the condition of all such 
children is equal in this, that if a post- 
humous son, or any posthumous de- 
scendant of either sex, is passed over, 
the testament is still valid j hut, by 
the subsequent agnation of a posthu- 
mous child of either sex, its force is 
broken, and it becomes entirely void. 
And therefore, if a woman from 
whom a posthumous child is ex- 
pected, should miscarry, there is no- 
thing to hinder the instituted heirs 
from entering upon the inheritance. 
Posthumous females may be either 
disinherited by name, or by using the 
general term ceterL If, however, 
they are disinherited by using the 
general term, something must be left 
them as a legacy to show that they 
were not passed over through for- 
getfulness. But male posthumous 
children, i. e. sons, and ^ other de- 
scendants, cannot be disinherited 
except by name, that is, in this form, 

^ whatever son is hereafter horn to 
me, let him he disinherited.’ 


In tlie strictness of the old civil law, a child bom after the 
death of the testator was incapable of taking, as heir or legatee, 
under a testament. He had not, at the time of the testator’s 
death, any certain existence; and the law said, Incerrta persona 
heres institui non potest. (Ulp. Reg. 22. 4.) But still it 
might he that the child, when born, was a suns heres of the 
testator ; and as his agnatic would be considered in law to date 
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from the time of conception, not birth, the testator would pass 
over one of his sui heredesAi he omitted to include him or 
exclude him in the will ; although, if he had included him, 
the posthumous child could not have taken anything. In the 
course of time the law permitted the posthumous child, if a 
suns heres^ to become an heir; but the civil law never per- 
mitted the posthumous child of a stranger, even after the 
testator’s death, to be an heir or legatee. And thus the insti- 
tution of a posthumous suus heres having once been per- 
mitted, the next step was to consider it imperative on the 
testator, if he wished to exclude the posthumous child from a 
share in the inheritance, to do so in the case of a son, by re- 
ferring to him specially (nominatim does not, of course, here 
mean ^ by name,’ but by a phrase expressly referring to him, 
such as postujnus exheres esto): and in the case of a 
daughter, or any descendant other than a son, by adopting the 
general clause of disinheritance, ceteri exheredes sunto^ and 
also by giving the child some legacy, however trifling, in order 
to show that it was not by accident that the testator allowed 
this clause to embrace the case of a posthumous child. 


2. Postumorum aiitem loco sunt 
et hi, qui in sui heredis locum suc- 
cedendo, quasi adgnascendo fiunt 
parentibus sui heredes. Ut ecce : si 
quis iilium et ex eo nepotem nep- 
temve inpotestatehabeat, quia filius 
gradu prsecedit, is solus jura sui 
heredis habet, quamvis nepos quo- 
que et neptis ex eo in eadem po- 
testate sint ; sed si filius ejus vivo 
eo moriatur, ant qualibet alia 
latione exeat de potestate ejus, 
iiicipit nepos neptisve in ej us locum 
suecedere, et eo modo jura suorum 
herednm quasi adgnatione nancis- 
cimtur. Ne ergo eo modo rum- 
patnr ej ustestamentum, sicut ipsum 
iilium vel heredem instituere vel 
nominatim exheredare debet tes- 
tator, ne non jure faciat testamen- 
tiim, ita et nepotem neptemve ex 
filio necesse est ei vel heredem in- 
stifcuere vel exheredare, ne forte eo 
vivo filio mortuo, succedendo in 
locum ejus nepos neptisve quasi 
adgnatione rumpat test amentum ; 
idque lege Junia Velleia pro visum 
est, in qua simul exheredationis 
modus ad siinilitudinem postu- 
morum demonstratur. 


2. Those ought also to be placed 
on the footing of posthumous chil- 
dren, who, succeeding in the place 
of a suus heres, become by a kind of 
agnation sui h&t^edes of their parents. 
Thus, for instance, if any one has a 
son in his power, and by him a 
grandson or granddaughter, the son, 
being first in degree, has alone the 
rights of a sims heres, although the 
grandson or granddaughter by that 
son, is under the same parental 
power. But, if the son should die 
in his father’s lifetime, or should by 
any other means cease to be under 
his father’s power, the grandson or 
granddaughter would succeed in his 
place, and would thus, by this kind 
of agnation, obtain the rights of a 
sum heres. In order, then, that the 
force of his testament may not be 
broken, the testator, who is, as we 
have said, obliged, in order to make 
an efiectual testament, to institute 
his son as heir or to disinherit him 
byname, is equally obliged to in- 
stitute as heir, or to disinherit, a 
grandson or granddaughter by that 
son, lest, if, during liis lifetime, his 
son should die, and the grandson 
or granddaughter succeed' in his 
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place, tlie force of tlie testament may 
Be broken by this kind of agnation. 
Provision bas been made for this by 
the lex Junia Velleia, in which is 
given a mode of disinheriting in 
such a case like that of disinheriting 
posthumous children. 

Gai. ii. 134. 

A testament was made void, not only by the birth of a 
posthumous suus heres^ but by any one coming into the posi- 
tion of a suus heres after the time when the testament was 
made. The testator might (under the ancient law) have sub- 
sequently married a wife in manu ; an emancipated son might 
be re-emancipated, and thus come again into his father’s 
power ; a captive son might return home ; or the testator 
might adopt a person into his family. In all these cases, as 
well as in that mentioned in the text, the testament would 
be invalidated by a process which bore a close analogy to ag- 
nation, that is, by these persons becoming, otherwise than by 
birth, the sui heredes of the testator, just as it would be by 
direct agnation, if a son were born to the testator after the 
date of the testament. The lex Junia Velleia{Gki, ii. 134), 
passed in the time of Augustus (763 a.u.c.), provided (1st) 
that a testator might institute or exclude any one who should, 
after the date of the testament, be born his suus heres^ and 
(2ndly) that he might exclude a grandchild, or other descen- 
dant, stepping into the place of their father, as suus heres 
during the testator’s lifetime. It was not necessary to legal- 
ize the institution of such a grandchild, as he was not, like 
the person who might be born after the date of the will, a 
persona incevta. (D. xxviii. 29. 12, 13.) If these latter 
persons, who thus might be instituted, and who received the 
name of quasi postumi Velleian% were excluded, the lex 
Junia required that, as in the case of posthumous sui he- 
redeSy the males should be excluded nominatim^ and the fe- 
males inter ceteros, but with a legacy ; in the other cases of 
quasi-agnation, no law helped the testator, and if he had a 
new suus heres by any of the modes mentioned above, except 
that of a descendant stepping into the place of a deceased suus 
heres y he had to make a new testament in order to die testate. 

3. Emancipates liberos jure civili 3. The civil law does not make it 
neque heredes institiiere neque ex- necessary either to institute emanci- 
heredare necesse est, quia non sunt pated children heirs, or to disinherit 
sui heredes. Sed prsetor omnes tarn them in a testament; because they 
feminini sexus quam masculini, si are not mi heredes. But the praetor 
heredes non instituantur, exhere- ordains, that all children, male or fe- 
dari jubet, virilis sexus nominatim, male, if they be not instituted heirs, 
feminini vero et inter ceteros ; quod shall be disinherited ; the males by 
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si neq[iie Leredes instituti faerint, name, tlie females under tlie general 
neque ita ut diximus exheredaii, term ceteri : for, if they have neither 
promittit eis prsetor contra tahulas heen instituted heirs, nor disinherited 
testamenti honorum possessionem, in manner before mentioned, the prse- 

tor gives them possession of goods 
contra tahtdas, 

Gai. ii. 135. 

An emancipated child, passing out of the testator’s family, 
ceased to be his suns heres. But though he thus lost all 
legal claim upon the testator’s inheritance, yet he had gained 
no provision by being emancipated, and the praetor, therefore, 
came to his relief, and set aside the testament, if he had not 
been expressly excluded. He did not do this nominally, for 
the testament was legally good, hut he did what amounted to 
the same thing ; he divided the property equally among all as 
if the testator had died intestate, giving the children Tvhat 
was termed ^possession of the goods;’ a possession said, in 
this case, to be contra tahulas^ as it overthrew the provisions 
contained in the tablets of the testament. An emancipated 
daughter might thus be in a better position than an uneman- 
cipated, if both were passed over. For if the emancipated 
daughter were passed over, the testament would be over- 
thrown altogether, and she would, if an only child, take all 
the property ; whereas, if the unemancipated daughter was 
passed over, she could only take half at most. Antoninus put 
them on an equality, by giving the emancipated only the 
share she would have had, had she not been emancipated. 
(Gai. ii. 125, 126.) 

4. Adopt! vi liber! quamdiu sunt 4. Adoptive children, while under 
in potestate patris adoptivi, ejus- the power of their adoptive^ father, 
dem juris habentur cuj us sunt justis are in the same legal position as 
nuptiis quseaiti : itaque heredes in- children sprung from a legal mar- 
stituendi vel exheredandi sunt, se- riage; and therefore they must either 
cundum ea qufc de naturalibus ex- he instituted heirs, or disinherited, 
posuimus. Emancipati vero apatre according to the rules we have laid 
adoptive, neque jure civili, neque down respecting natural children, 
quod ad edictum prsetoris attinet, But neither by the civil nor the proo- 
inter liberos numerantur : qua ra- torian law, are children emancipated 
tioue accidit ut ex diverse, quod ad by an adoptive father reckoned 
naturalem parentem attinet, quain- among his natural children. Hence 
diu quideni sint in adoptiva familia, conversely, adoptive children, while 
extraneoriim numero haheantur, ut in their adoptive family, are con- 
eos neque heredes instituere neque sidered strangers to their natural 
exheredare necesse sit ; cum vero parents, who heed not institiito them 
emancipati fiierint ab adoptive pa- heirs, or disinherit them ; but if they 
tre, tunc incipiant in ea causa esse are emancipated by their adoj^tive 
in qua futuri essent, si ah ipso na- father, they are in the same position 
turali patre emancipati fuissent, in which they would have been, if 

emancipated by their natural father. 

Gai. ii. 136, 137. 
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If an adopted son were emancipated by bis adoptive father, 
he would, under the old lav7, have no legal claim on the in- 
heritance of his adoptive or his natural father. But the prae- 
tor came to his aid, and gave him a possession of the goods’ 
of his natural father, unless he was expressly excluded by his 
natural father’s testament. On his adoptive father, he would, 
after emancipation, in no case have any claim whatever, until 

the manner alluded to in the 

5. Such was the ancient law. But 
thinking, that no distinction can 
reasonably be made between the two 
sexes, inasmuch as they equally con- 
tribute to the procreation of the spe- 
cies, and because, by the ancient law 
of the Twelve Tables, all children 
were equally called to the succession 
ah intestatOj which law the praetors 
seem afterwards to have followed, 
we have hy our constitution made 
the law the same both as to sons and 
daughters, and also as to all other 
descendants in the maleline, whether 
already born or posthumous ; so that 
all children, whether they are sui 
heredes or emancipated, must either 
be instituted heirs or be disinherited 
hy name ; and their omission has the 
same effect in making void the tes- 
taments of their parents, and taking 
away the inheritance from the insti- 
tuted heirs, as would be produced by 
the omission of children who were 
sui heredes or emancipated, whether 
they have been already bom, or 
having been abeady conceived are 
bom afterwards. With respect to 
adoptive children, we have esta- 
blished a distinction between them, 
which is set forth in our constitution 
on adoptions. 

G. i. 28. 4 5 0. viii, 47. 10, pr. and 1. 

Under the legislation of Justinian a testament would be 
rendered invalid by the omission of any one male or female 
whom it was necessary either to institute or exclude, and every 
exclusion must he made nominatim. An adopted son, if 
adopted by a stranger, i. e. not an ascendant, lost none of his 
claims upon his natural father’s property, but only had a claim 
upon that of his adoptive father, if his father died intestate ; 
for if the adoptive father made a testament, it was not neces- 
sary he should notice the adoptive son. But an adopted son, 


Justinian altered the law in 
next paragraph. 

5. Sed hsec quidem vetustas in- 
troducehat. Nostra vero constitutio 
inter masculos et feminas in hoc 
jure nihil interesse existimans, quia 
utraque persona in hominum pro- 
creatione similiter naturjB officio 
fungitur, et lege antiqua duodecim 
tabularum omnes similiter ad suc- 
cessionem ah intestato vocabantur, 
quod et prjetores postea secuti esse 
videntur, ideo simplex ac simile jus 
et in filiis et in filiahus et in cseteris 
descendentibus per virilem sexum 
personis, non solum natis sed etiam 
postumis, introduxit: ut omnes, 
sive sui sive emancipati sunt, vel 
heredes instituantur vel nominatim 
exheredentur, et eumdem habeant 
effectnm circa testament a par entium 
suorum infirmanda et hereditatem 
anferendam, quern filii sui vel eman- 
cipati haheut, sive jam nati sint, 
siveadhuc in utero constituti postea 
nati sint. Circa adoptivos autem 
filios certam induximus divisionem, 
quae nostra constitutione quam su- 
per adoptivis tulimus, continetur. 
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if adopted by an ascendant, either a maternal grandfather or 
an emancipated father (see Bk. i. Tit. 11. 2), stood in the 
position of a suus heres to the ascendant, and a testament 
would be invalid in which he was passed over. 

6, Sed si in expeditione occnpa- 6. If a soldier on actual service 

tus miles testamentum faciat, et make Ms testament, and neither dis- 
liheros suos jam natos vel pustumos inherit his children already horn, or 
nominatim non exheredaverit, sed his posthumous children by name, 
silentio preeterierit non ignorans an hut pass them over in silence al- 
haheat liheros, silentium ejus pro though he is not ignorant that he 
exheredatione nominatim facta va- has children, it is provided hy the 
lereconstitutionihusprincipumcau- imperial constitutions of the empe- 
turn est. rors, that his silence shall he equiva- 

lent to disinheriting them by name. 

D. xxix. 36. 2. 

7. Mater vel avus matemus ne- 7. Neither a mother nor a mater- 

cesse non hahent liheros suos aut nal grandfather need either institute 
heredes instituere aut exheredare, their children heirs, or disinherit 
sed possunt eos omittere ; nam si- them, hut may pass them over in 
lentium matris, aut avi materni et silence ; for the silence of a mother 
ceterorum per matrem ascenden- or a maternal grandfather, or of any 
tium, tantum facit quantum exhe- other ascendant on the mother’s side, 
redatio patris. Nec enimmatri fili- has the same effect as a father ac- 
um filiamve, neqne avo materno tually disinheriting them. For a 
nepotem neptemve ex filia, si eum mother is not obliged to disinherit 
eamve heredem non instituat, ex- her children, if she does not institute 
heredare necesse est, sive de jure them her heirs; neither is a mater- 
civiliqiueramuSjSive de edicto prse- nal grandfather under the necessity 
toris quo praeteritis liberis contra of instituting or of disinheriting his 
tahulas bonoxum possessionem pro- grandson or granddaughter by a 
mittit ; sed aliud eis adminiculum daughter ; whether we look to "the 
servatur, quod paulo post vohis ma- civil law, or the edict of the preetor, 
nifestum fiet. which gives possession of goods co?i- 

tra tamlas to those children who 
have been passed over in silence. But 
children, in this case, have another 
remedy, which we will hereafter 
explain. 

Gai. iii. 71. 

The children could never be the sui heredes of their mother, 
for women never had any one in their power ; nor could they 
be the sui heredes of a maternal ascendant, except by adop- 
tion, and the case of adoption is not spoken of here. 

Aliud adminiculum. This refers to the action for setting 
aside the testament as inofficious, that is, made without proper 
regard fur natural ties. (See Tit, 18. 2.) 
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Tit. XIV. DE HEREBIBUS USTSTITUENBIS. 


Heredes instituere permissuni 
est tam iiberos homines qnam ser- 
vos, et tam proprios quam alienos. 
Proprios autem, olim qnidem se- 
cundum plurium sententias, non 
aliter quam cum lihertate recte 
instituere licebat. Hodie vero 
etiam sine libertate ex nostra con- 
stitutione heredes eos instituere 
permissum est. Quod non per in- 
no vationem induximiis, sed quo- 
niam mquius erat, et Atilicino pla- 
cuisse Paulus suis libris, quos tam 
ad Massurium Sabinum quam ad 
Plautium scripsit, refert. Proprins 
autem servus etiam is inteliigitur 
in quo nudam proprietatem testator 
habet, alio usumfructum habente. 
Est tamen casus in quo nec cum 
libertate utiliter servus a domina 
heres instituitur, ut constitutione 
divorum Severi et Antonini cave- 
tiir, cujus verba bsec sunt: ^Ser- 
vum adiilterio j^paeulatuni non jure 
testamento manimiissum ante sen- 
tentiam ab ea muliere videri, quae 
rea fuerat ejusdem criminis postu- 
lata, ratioms est ; quare seqiiitur, 
lit in eumdem a domina collata in- 
stitutio nulliiis momenti habeatur.’ 
Alienus servus etiam is inteliigitur, 
in quo usumfructum testator habet. 


A man may institute as bis heirs 
either freemen or slaves, and either 
his own slaves or those of another. 
Eormerly, according to the more 
received opinion, no one could •pro- 
perly institute his own slaves, unless 
he also freed them ; but now, by our 
constitution, a testator may institute 
his slave without expressly enfran- 
chising him. And we have intro- 
duced this rule, not as an innovation, 
hut because it seemed equitable ; and 
Paulus in his writings on Massurius 
Sahinus and Plautiiis, informs us 
that this was the opinion of Atilici- 
nus. Among a testator’s own slaves 
is included one in whom the testator 
had only a hare ownership, another 
having the usufruct. But there is a 
case, in which the institution of a 
slave by his mistress is void, although 
his liberty is expressly given to him, 
according to the provisions of a con- 
stitution of the Emperors Severus 
and A ntoninus, in these words : ^ Rea- 
son demands that no slave, accused 
of adultery with his mistress, shall 
be allowed before his sentence is 
pronounced, to be made free by the 
mistress, who is alleged to be a part- 
ner in the crime. Hence, if a mis- 
tress institute such a slave as her 
heir, it is of no avail’ In the term, 
^ the slave of another,’ is included a 
slave of whom the testator has the 
usufruct. 


Bai. ii. 185-187 j 0. vi. 27. 5 j C. vii. 15. 1 ,• D. xxviii. 6. 48. 2 : 0. vii 

15. 1. 


By institution is meant the declaration who is to be heir, 
that is, who is to carry on the legal existence, the persona, of 
the testator. And as, unless his existence were continued, 
there could be no thing or person from whom the testamen- 
tary dispositions could derive any force, or be of any efficacy, 
the institution was the all-important part of the testament. 
It was veluii caput atque fundamentum totins testamenti. 
All other dispositions were accessories to it, being only condi- 
tions or laws imposed upon the heir. In the older law a 
peculiar form of words was appropriated to the institution. 
^ Titius heres esto ’ was the recognized form. Even in the clays 
of Gains and Ulpian (Ga.i. ii. 116, 117 ; Ulp. Reg. 20), such 
expressions as ^ Titius heres sit^ ^ Titium heredem esse juheo,^ 
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terms of command, were considered right, and expressions 
such as ^ Titium heredem esse volo, ‘ heredem instihio,^ ^ he- 
redem facio^^ were considered wrong. And it was not till 389 
A.D. that Constantine the Second permitted the institution to 
he made in any terms by which the meaning of the testator 
could be clearly ascertained. (C. vi. 23. 15.) Again, in the 
older law, as everything else in the testament derived its force 
from the institution, it was considered that the institution 
ought to be put at the head or top of the testament, and any 
legacy or other disposition placed before it was passed over, 
and had no effect. An exception was made in behalf of an 
appointment of a tutor (see Bk. i. Tit. 14. 3) ; and the clause 
in which the testator disinherited his sui heredes was naturally 
placed before that in which he instituted testamentary heirs. 
Justinian, as we shall see in the 20th Title, paragr. 34, en- 
acted that, provided the institution appeared in some part of 
the testament, it should be immaterial in what part it might 
be placed. 

Any one might be instituted, and consequently take as heir, 
who had the rights of a citizen, or, as it was technically 
termed, who had the testamenti f actio cum testqtore^ i. e. the 
power of joining with the testator in going through the cere- 
monies of the jus Quiritium. This power was not enjoyed 
hy jperegrini, deportati^ dedecitii, nor by the LatiniJunian% 
unless they became citizens before entering on the inheri- 
tance. Women were prevented by the lex Voconia {6S5 
A.u.c.) (G-ai. ii. 274), unmarried persons by the lex Julia, 
and orbi (childless persons) by the lex Papia Poppcea, from 
being instituted. Neither could any uncertain person be in- 
stituted, nor any corporate body, or any of the gods, except 
those in whose favour, as the Tarpeian Jupiter (Ulp. Reg. 
226), a special exception had been made by a senatus con- 
sultum. All these distinctions had ceased in the time of Jus- 
tinian, and none of those we have mentioned, except pere- 
grini and persons who had lost their civil rights by deportatio, 
were excluded. There were still, however, some to whom the 
capacity for institution was specially denied, such as the chil- 
dren of persons convicted of treason (C. ix. 8. 5. 1), apostates 
and heretics (0. i. 7. 3), children of, and parties to, prohibited 
marriages. (C, v. 5. 6.) A second husband or wife could not 
be instituted, when there was issue of the first marriage (C. 
Y. 9. 6); nor natural, where there were legitimate children. 
(C. V. 27. 2.) 

If a person instituted his own slave, this was held to give the 
slave his liberty by necessary implication. If he instituted the 
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slave ofanotlier, tlie slave took the inberitance for his master’s 
benefit, provided the master had the testamenti f actio with 
the testator ; but if he had not, the institution of the slave 
was void. 

In the law before Justinian, enfranchisement by a person 
who had only a bare property in a slave, was not held to confer 
freed-OUif a pToprietcitis doinino TncbmiTnissus non liber fit^ sed 
seo'vus sine domino est. (Ulp. Reg. 1. 19.) Under Justinian 
the slave became free, and could acquire for himself, and could 
take as heir ; but he was obliged to serve as slave to the usu- 
fructuary, during such time as the usufruct continued. 

The slave accused of adultery with his mistress might be 
subjected, as all slaves might, to the torture, to extract evidence 
of his guilt. If he had been enfranchised, he would have 
escaped this, and thus the mistress might have defeated justice, 
unless she had been restrained from using her power of en- 
franchising him. 


1. Servns autem a domino suo 
heres institutus, si quidem in eadem 
causa manserit, fit ex testamento 
liber heresque necessarius ; si vero 
a TiYO testatore manumissus fuerit, 
suo arhitrio adire hereditatem po- 
test, quia non fit necessarius, cum 
ntrumque ex domini testamento 
non consequitur. Quod si alienatus 
fuerit, jussu novi domini adire here- 
ditatem debet, et ea ratione per 
eum dominus fit beres j nam ipse 
alienatus neque liber neque beres 
esse potest, etiamsi cum libertate 
heres institutus fuerit j destitisse 
enim alibertatis dationevidetur do- 
minus, qui eum alienavit. Alienus 
quoque aervus heres institutus, si in 
eadem causa duraverit, jussu ejus 
domini adire hereditatem dehet : si 
vero alienatus fuerit ab eo, aut vivo 
testatore, aut post mortem ejus 
antequam adeat, debet jussu novi 
domini adire j at si manumissus est 
vivo testatore vel mortuo antequam 
adeat, suo arbitrio adire heredita- 
tem potest. 


1. A slave instituted heir by his 
master, if he remains in the same 
condition, becomes, by virtue of the 
testament, free and necessary heir. 
But, if his master has enfranchised 
him before dying, he may at his 
pleasure accept or refuse the inheri- 
tance, for he does not become a 
necessary heir, since he does not ob- 
tain both his liberty and the inheri- 
tance by the testament of his master. 
But, if he has been alienated, he must 
enter on the inheritance at the com- 
mand of his new master, who thus 
through his slave becomes the heir 
of the testator. Bor a slave once 
alienated cannot gain his liberty, or 
himself take an inheritance by virtue 
of the testament of the master who 
alienated him, although his freedom 
was expressly given by the testa- 
ment j because a master who has 
alienated his slave, has shown that 
he has renounced the intention of 
enfranchising him. So, too, when the 
slave of another is appointed heir,* if 
he remains in slavery he must take 
the inheritance at his master’s bid- 
ding ; and if the slave be alienated in 
the lifetime of the testator, or after 
Ms death, but before he has actually 
taken the inheritance, it is at the 
command of his new master that he 
must accept it. But, if he be eii- 
T 
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franclaised during* tLe lifetime of tlie 
testator, or after his death, and be- 
fore be bas accepted tbe inberitance, 
be may enter upon tbe inheritance 
or not, at bis own option. 

Gai. ii. 188, 189. 

It was necessary that the heir, as being the person who car- 
ried on the legal existence of the testator, should be possessed 
of civil rights. If, then, a slave of the testator was instituted, 
as it was in the power of the testator to make him free, and he 
had invested him with a character requiring freedom, this in- 
stitution was considered to involve his freedom. The slave of 
any one else, if instituted, was only a channel by which his 
master, if possessed of civic rights, acquired tbe inheritance. 
(See Bk. i. Tit. 6. 1.) If a slave of the testator were insti- 
tuted his heir, and remained his slave at the time of the testa- 
tor’s death, the slave, immediately upon the testator dying, 
hecame-his lieres necessarius^ that is, became his heir without 
any option of refusing or taking the inheritance. But if it 
were given under any condition, and the condition failed, the 
institution then became invalid. 

If the slave instituted did not belong to the testator at the 
time of the testator’s death, his condition at the time of his 
taking on him the inheritance (aditio hereditatis) determined 
for whom the inheritance was acquired. If at that time he 
was a slave, he acquired it for the person who was then his 
master ; if free, for himself. 

Disposing of the slave to another revoked the gift of liberty, 
because this was considered as a legacy, a mere accessory to 
the inheritance, to revoke which anything was sufficient, which 
showed a change of intention on the part of the testator ; but 
it did not revoke the institution, because this was the keystone 
of the testament, and could only be revoked by a new testa- 
ment, or destruction of the old one. 


3. Servus autem alienus post do- 
mini mortem recte heresinstituitur, 
quia et cum hereditariis servis est 
testamenti factio: nondum enim. 
adita bereditaspersonss vicem sus- 
tinet, non heredis futuri, sed de- 
funeti: cum etiam ejus, qui m 
utero est, servus recte heres insti- 
tiiitur. 

D, xxviii. 6. 31. 


2. The slave of another may be 
instituted beir even after tbe death 
of bis master, as there is testamenti 
factio with slaves belonging to an in- 
heritance ; for an inheritance not yet 
entered on represents tbe person of 
tbe deceased, and not that of tbe 
future heir. So, too, tbe slave even 
of a child in tbe womb may be in- 
stituted beir. 

. j D. xxviii. 5. 64. 


After the death of a testator, and before the inheritance was 
entered on, the inheritance itself represented the person of the 
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(ieceased, as it did that of an unborn child until the birth. A 
slave^ during this interval, was said to belong to the inheritance, 
and if a testament was made by any one instituting as heir a 
slave belonging to the inheritance, the slave took the inherit- 
ance thus given him for the benefit of that inheritance to which 
he belonged. And that he should do so, it was not necessary 
that the person by whose testament he was instituted heir 
should have testamenti f actio with the future heir, but it was 
only necessary that he should have it with the testator to whose 
inheritance the slave belonged. 

3. Servus plurium cum quibiis 3. If a slave belonging to several 
testamenti factio est, ab extraneo masters, all capable of taking by 
institutus beres unicuique domino- testament, is instituted heir by a 
rum cujus jussu adierit, pro porti- stranger, he acquires a proportion of 
one dominii acquirit hereditatem. the inheritance for each master by 

whose command he took it, corre- 
sponding to the several interests 
they each have in him. 

D. xxix. 2. 67, 68. 

If the slave were instituted heir by one of his masters, then, 
if this master expressly gave him his freedom, he became the 
heres Ti^cessarius of the master instituting him, and free ; a 
due proportion of the price at which he was valued being paid 
to each of his other masters. But if his liberty were not 
expressly given him, the share which the testator had in him 
accrued proportionately to all those of his masters by whose 
orders he entered on the inheritance. (See Tit. 7. 4 of this 
Book.) 

4. Et unum hominem et plures 
in infinitum, quot quis velit, here- 
des facere licet. 

6. Hereditasplerumque dividitur 
in duodecim uncias, quae assis ap- 
pellatione continentur. Habent 
autem et bae partes propria nomina 
ab uncia usque ad assem, ut puta 
base : uncia, sextans, quadrans, 
triens, quincunx, semis, septunx, 
bes, dodrans, dextans, deimx, as. 

Non autem utique duodecim uncias 
esse oportet, nam tot imciae assem 
efficiunt, quot testator voluerit ; et 
si unum tantum quis ex semisse, 
verbi gratia, beredem scripseiit, 
totus as in semisse erit : neque enim 
idem ex parte testatus et ex parte 
intestatus decedere potest, nisi sit 
miles cujus sola voluntas in testan- 

T 2 


4. A testator may appoint one 
heir or several, tbe number being 
quite unrestricted. 

5. An iuberitance is generally di- 
vided into twelve ounces, compre- 
hended together under the term of 
an as, and each of these parts, from 
the ounce to the as, has its peculiar 
name, viz., unciaj se.vtans, quadrans, 
trm>s, quincunx, semis, septunx, bes, 
dodrans, dextans, deunx, as, Butiti-s 
not necessary that there should be 
always twelve ounces, for an as may 
consist of as many ounces as the 
testator pleases. If, fox example, a 
man name but one heir, and appoint 
him ex semisse, i. e. the heir of six 
parts, then these six parts will make 
up the whole as ; for no one can die 
p.irtly testate and partly intestate, 
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do spectatur. Et e contrario potest except a soldier, whose intention in 
quis, in quantascumque voluerit making his testament is alone re- 
plurimas unci as, suam hereditatem gaxded. Conversely, a testator may 
dividere. divide his estate into as many ounces 

more than twelve as he thinks proper. 

E. xxviii. 5. 50. 2 j D. xxviii. 5. 13. 1, and seq. j E. xxix. 1, 6. 

In making a testament, where the testator wished to give 
different shares to his heirs, the singular system, alluded to in 
the text, was often adopted. The testator did not give a fifth, 
a fourth, &c., to each heir, but gave so many parts, e.g. five or 
four parts to one heir, and so many more to another. The 
number of parts given to each was added up, and the total 
formed the number of which these parts were taken to he a 
fraction. For instance, if a testator gave to A five parts, to 
B six, and to C two, the whole number amounting to thirteen, 
A took five-thirteenths, B six-thirteenths, and G two-thir- 
teenths. 

So far all was simple, but a greater complication was intro- 
duced by adopting, conjointly with this calculation of parts, a 
mode of reckoning derived from the familiar measure of the 
r&s, or pound weight, and its division into twelve ounces. The 
hereditas was considered to be represented by the as, and the 
parts by the ounces,. But the testator had the power of deter- 
mining how many ounces there should be in this imaginary 
pound. In the instance above given, the as contains thirteen 
uncice. But supposing the testator assigned a certain number 
of parts to some of his heirs, and not to others ; as, to A five 
' parts, to B six parts, and then made C a co-heir, hut without 
assigning him any number of parts ; the law supposed the 
testator to have divided his pound into twelve ounces as the 
standard number, and gave the heir to whom no number of 
parts was assigned such a number as made up the as. In this 
instance, therefore, C would have one ounce or part. But if 
the whole number of parts expressly given exceeded twelve, 
then the testator was supposed to have been measuring out his 
inheritance bythe double as and the heir to whom 

no express number was given took the number of parts want- 
ing to make up 24. If the parts expressly given exceeded 24, 
then the tripondius, containing 36 ounces, was the measure, 
and so on. The testator never died only partly testate ; for 
whatever he gave was taken to make up the whole inheritance. 
If his testament only disposed of a portion of his property in 
the way mentioned in the text, viz. by his only giving six 
ounces (semis) to his heir, and his instituting only one heir, 
six was considered to be the number of ounces he wished to 
have in the as, and, therefore, he died testate as to all his pro- 
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perty. If he did not use any expression referring to the parts 
of an as, hut gave his heir specific things, having other pro- 
perty besides, what he did give was considered to represent 
what he did not give ; as, for instance, if a man possessed large 
estates, and made A his heir, giving him one farm, and named 
no other heir, A took all his property ; for this one farm was 
taken to be a description of the whole. 

The as was thus divided : uncia, one ounce ; sextans^ one- 
sixth of an as, or two ounces ; quadrans^ one-fourth, or three 
ounces ; triens^ one-third, or four ounces : quincunx^ five 
ounces ; semis^ one-half, or six ounces; septunx^ seven ounces; 
bes, contracted from bis triens, eight ounces ; dodrans, con- 
tracted from de quadrans, the as minus a quadrans^ nine 
ounces; dextans^ contracted from de sextans^ ten ounces, 
and deunx^ eleven ounces. 


6. Si plures instituantur, ita de- 
mum partium distributio necessaria 
est, si nolit testator eos ex aequis 
partibus heredes esse j satis enim 
constat; nullis partibus nominatis, 
ex sequis partibus eos heredes esse. 
Partibus autem in quorumdam 
personis expressis; si quis alius sine 
parte nominatus erit, si quidem 
aliqua pars assi deerit, ex ea parte 
heres fiet ; et si plures sine parte 
script! sunt, omnes in eandem par- 
tem concurrent. Si vero totus as 
completus sit, in dimidiam partem 
vocantur, et ille vel illi omnes in 
alteram dimidiam: nec interest 
primus an medius an novissimus 
sine parte heres scriptus sit; ea 
enim pars data intelligitur, quse 
vacat. 


6. If several heirs be appointed, it 
is not necessary that the testator 
should specify their several shares 
unless he intends that they should 
not take in equal portions. For if 
no division is made, the heirs clearly 
take equal portions. But if the shares 
of some should be specified, and ano- 
ther be named heir -without having 
any portion assigned him, he will 
take the fraction that maybe wanting 
to make up the as. And if several be 
instituted heirs without having any 
portion assigned them, they will all 
divide this fraction between them. 
But, if the whole as be given among 
those whose parts are specified, and 
there be then no fraction left, then 
they whose shares are not specified 
take one moiety, and he or they whose 
shares are specified the other moiety. 
It is immaterial whether the heir, 
whose share is not specified, hold 
the first, middle, or last place in the 
institution ; it is always the part not 
specifically given that is considered 
to belong to him. 


D. xxviii. 5, 9. 12 ; D. xxviii. 5. 17, pr. and 3, 4 ; B. xxviii. 5. 20. 


From this paragraph we may add one more detail of the 
system pursued in calculating the parts of the inheritance. If 
tne number of parts expressly given amounted exactly to 
twelve, and there was an heir instituted to whom no parts were 
given, as the parts given neither fell short of the aSy nor broke 
into the dupondiiis^ it was necessary to make some arbitrary 
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regulation on the subject; and that adopted was, that the 
parts expressed should be taken to be equal to those not 
expressed ; and these twelve expressed parts should cover 
one-half the inheritance. 

7. Videamus, si pars aliqua vacet, 7. Let us inquire Low we ouglit to 

nee tamen quisquam sine parte sit decide in case a part remains imbe- 
lieres institutus, quid juris sit, queatked, and yet eack heir kas his 
veliiti si tres ex quartis partikus portion assigned kirn : as, if tkree 
keredea scripti sunt ? Et constat should be instituted, and a fourth 
Tacantem partem singulis tacite pro part given to each. It is clear, in 
hereditaria parte accedere, et per- this case, that the undisposed part 
inde kaberi ac si ex tertiis partibua would be divided among tkeminpro- 
keredes scripti essent ; et ex diver- portion to the share bequeathed to 
so si plures in portionibus sint, ta- each, and it would be exactly as if 
cite singulis decrescere, ut si ver- each had had a third part assigned 
bi gratia quatuor ex tertiis parti- him. And, on the contrary, if several 
bus keredes scripti sint, perinde heirs are instituted with such portions 
habeantur ac si unusquisque ex as in the whole to exceed the as, then 
qiiarta parte scriptus fuisset. each heir must suffer a proportionate 

diminution for example, if four are 
instituted, and a third be given to 
each, this would be the same as if 
each of the written heirs had been 
instituted to a fourth only. 

D. xxvii. 5. 13. 2, and seq. 

In. this section the division of the inheritance is into defi- 
nite fractional parts, as one-third, one-fourth, one-iifth, a 
division the testator was always at liberty to adopt. If we 
were to use the terras derived from the as, and state the same 
case as that stated in the text, we should say, that if the tes- 
tator gave a quadrans to three persons, he would thereby 
make his as to consist of nine ounces (which he was quite at 
liberty to do ), and then a quadrans would give a third of the 
inheritance; if he gave a triens to four persons, he would make 
his as to consist of sixteen ounces, and then a triens would 
give a fourth of the inheritance. 

8. Et si plures uncise quam duo- 8. If more than twelve ounces are 
decim distributse sint, is qui sine bequeathed, then he who is instituted 
parte institutus est, quod diipondio without any prescribed share shall 
deest habebit ; idemque erit, si du- have the amount wanting to complete 
pondius expletua sit. Quse omnes the second as ; and so, if all the parts 
partes ad assem postea revocantur, of the second as are already be- 
quamvis sint plurium unciarum. queatbed, he shall have the amount 

necessary to make up the third as. 
But all these parts are afterwards 
reduced to one single as, however 
great may be the number of ounces. 

I), xxviii. 5. 18. 

The concluding sentence of the section means, that though^ 
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for the sake of calculating the parts, we go beyond the as to 
the diipondius or tvipondms, yet we must always consider 
the as as representing the inheritance. For example, to be 
quite correct, we must make 15-24ths into 7|- — 12tbs, so 
that the portions of the inheritance may be expressed with 
reference to the twelve uncice of the as. 


9. Heres pure et sub conditione 
institui potest, ex certo tempore aut 
ad certum temp us non potest, veiuti 
post quinquennium quam moriar, 
vel ex calendis illis vel usque ad 
calendas illas heres esto. Denique 
diem adjectum baberi pro super- 
vacuo placet, et perinde ease ac si 
pure beres institutus esset. 

D. x: 


9. An beir may be instituted sim- 
ply or conditionally, but not from 
or to any certain period ; as, after 
five years from my death — or, from 
the calends of such a month, or until 
the calends of such a month. The 
term thus added is considered a 
superfluity, and the institution is 
treated exactly as if unconditional, 
viii. 6. 


If the institution is conditional, all those rights which 
otherwise would date from the death of the testator, date from 
the accomplishment of the condition. When the condition was 
accomplished, the heir entered on the inheritance, and then by 
this aditio (not by the accomplishment of the condition) his 
rights were carried back to the time when the testator died. 
Heres qwandoque adeundo hereditatem jam tunc a morte 
successisse defuncto intelligitur. (D. xxix. 2. 54.) 

It was a principle of Eoman law that a person could not die 
partly testate and partly intestate ; if his testament was valid 
at all, his lieredes ah intestate were entirely excluded. It was 
also a rule of law, that a person who once became heir, could 
not cease to be heir. Hon potest {adjectusj ejfficere, ut qiii 
semeL heres exstitit desinat heres esse. (D. xxviii. 5. 88.) 
But if a person were instituted heir from a certain time, there 
would be no one but the heredes ah i/ntestato to take in the 
meantime, and they must cease to be heirs when the time 
arrived ; if the institution were to take effect only up to a 
certain time, the instituted heir would cease to be heir at the 
expiration of the time, and the heredes ah intestate would 
then take the inheritance. This would be making the testator 
die partly testate and partly intestate, and therefore the law did 
not permit such an institution- Such an institution would also 
have offended against the second rule we have just mentioned, 
viz. that a person who had once been heir could not cease to 
be heir (D. xxviii. 5. 88), whence the adage semel heres sem- 
per heres ; for in the first case, the heroes ah intestatOy in 
the second the instituted heir, would cease, at the end of a 
certain time, to be heir. Exit if the institution were conditional, 
the heredes ah intestate did not take until the condition was 



280 


LIB. IL TIT. XIV. 


fulfilled, but were excluded by the possibility which existed at 
every moment of time that the testamentary heir wouldbe able 
to enter on the inheritauce by the condition being accom- 
plished. (Bee D. xxix. 2. 39.) 

The text speaks of cerium terrypus ; if the time were uncer- 
tain, if, for instance, the testator said, let A be my heir from 
the date of B’s death, this would operate to make the institu- 
tion conditional. Dies incertus conditionem in testamento 
facit (D. XXXV. 1. 75.) It would be uncertain whether A 
would outlive B ; but if during A’s lifetime, B died, which he 
might at any moment, the condition, viz. that A should outlive 
him, would be accomplished, and this poSwSibility excluded the 
heredes ah intestato, 

10. Impossihilis conditio in insti- 10. An impossible condition in the 

tutionibus et leo-atis, nec nonfidei- institution of heirs, gift of legacies, 
commissis et libertatibus, pro non creation of fideicommiBBa^ and gifts 
scripta habetur. of freedom, is considered as not in- 

serted at all. 

D. xxviii. 7. 1 5 D. xxviii. 7. 14. 

That the institution was regarded as unconditional instead of 
void, when the condition was one not allowed by law, must be 
ascribed to the anxiety of Romans not to die intestate, and the 
consequent favour with which the law regarded any means of 
treating a will as valid. An obligation containing an impos- 
sible condition would be void. (Bk. iii. Tit. 9. 11.) 

Possibilis est quoe per rerum naturam admitti potest: im- 
possihilis qum non potest, (Paul. Sent iii. 4. 2. 1.) But a 
thing contrary to law, or to mores, was considered as im- 
possible as if it were impossible per rerum naturam, (Paul. 
Sent iii. 4. 2.) 

11. Siplares conditionesinstiiu- 11. When several conditiops are 

tioni adscriptee sunt, siquidem con- attached to the institution, if they 
junctim, ut puta si illud et illiid are placed in the conjunctive, as, if 
factum erit, omnibus parendum this and that thing be done, all the 
est si separatim, veliiti si illud conditions must be complied with, 
aut illud factum erit, cuilibet ob- But, if tlie conditions are placed in 
temperaa'e satis est. the disjunctive, as, if this or that be 

done, it will be sufficient to comply 
with any one. 

D. xxviii. 7. 6. 

^ 12. li, quos niimquam testator 12, A testator may institute per- 
yidit, heredes institui possuntjVeliiti sons his heirs, whom he has never 
si fratris jfilios peregri natos, igno- seen, as, his brother’s sons, born in a 
rans qui essent, berecles iiistituerit ; foreign country, and unknown to 
ignorantia eniin testantis inutilem him ; for the want of this knowledge 
institutionem non facit. will not vitiate the institution. 

C. vi. 24. 11. 
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Tit. XV. DE VULeARI SUBSTITUTIONE. 

Potest autem quis in testamento A man "by testament may appoint 
suo plures gradus heredum facere, several degrees of heirs ; as, for in- 
nt piita si iile heres non erit ille stance, if so and so will not be my 
heres esto, et deinceps in quantum heir, let so and so be my heir. And 
velit testator substituere potest, et so on through as many substitutions 
novissimo loco in subsidium vel as he shall think proper. He may 
serviim necessarium heredem insti- even, in the last place, and as an 
tuere. ultimate resource, institute a slave 

his necessary heir. 

D. xxviii. 6. 36. 

Substitution was really a conditional institution. If A is 
not my heir, if, for instance, he die before me, I appoint B. 
The extent to which substitution was carried, was owing* to the 
importance attached to dying testate ; and partly also, in the 
time of the emperors, to the wish to guard against the operation 
of the lex J ulia et Papia^ which created numerous causes of 
incapacity to take under a testament, and gave the shares of 
those instituted, but incapable of taking, as caduca^ to the 
public treasury. 

This kind of substitution is termed vulgaris^ as opposed to 
substitutio pupillaris, the subject of the next Title. 

1. Et plures in unius locum pos- 1. A testator may substitute several 
sunt substitui, vel unus in plurium, in the place of one, or one in the 
vel singuli singulis, vel invicem place of several, or one in the place 
ipsi qui heredes instituti sunt. of each one, or he may substitute 

the instituted heirs themselves reci- 
procally to one another. 

D. xxviii. 6. 36. 1. 

Vel invicem ipsi qui heredes instituti sunt. If any one 
instituted heir died before the testator, or refused bo take his 
share of the inheritance, his share was, in fact, undisposed of. 
But as the testator was always supposed to have disposed of 
his whole estate if he disposed of any part, this share was 
divided among all those who entered on the inheritance in 
proportions corresponding to the share given them by the will. 
Their claim to this was called the jus accrescendi. But a tes- 
tator sometimes produced nearly the same effect as the law 
would have produced for him, by substituting the heirs who 
entered on the inheritance in the place of those who did not, 
thus preventing any share from becoming vacant. The effect 
was nearly the same, but not quite so. It was open to the 
substituted heirs to refuse the inheritance of this new part, 
which required to be expressly entered on ; whereas, if they 
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once entered on the share given them by the testament^ they 
could not decline accepting any further portion which devolved 
on them by they^ts accrescendi, (D. xxix. 2. 35.) Again, the 
representatives of a deceased heir received his portion of the 
part given by the j ns accrescenclL But only those living at 
the time when the choice of entering on the vacant share was 
offered them, took by substitution (D. xxviii. 6. 23 ; D, xxviii. 
5. 59. 7), the benefit of substitution, like that of institution, 
being personal. The laws known under the joint name of the 
lex Jidia et Papia Poppcm^ had given a further reason for 
this mode of mutually substituting the heirs to each other. 
By these laws only the ascendants and descendants of the tes- 
tator could take by the jus accresGend% and the childless and 
the unmarried were entirely excluded. These laws, however, 
had been in a great measure abrogated by Constantine (C. viii. 
58), and were completely so by Justinian in A.n. 434. ' (C. vi. 
51). It is further to be observed, that, where there were more 
than two persons instituted, the devolution would not be the 
same by substitution and by the j^l>s accrescendi. Supposing 
A, B, and C were all instituted heirs, and B substituted to A, 
and then D substituted to B ; if A and B died, by B being 
substituted to A, the shares of A and B would both go to D ; 
but by the jus accrescendi (i,e. supposing B had not been 
substituted to A), the share of A would have been vacant, and 
would have been divided between I) and G. 

2. Et si ex disparibiis partibus 2. If a testator, baying instituted 

beredes scriptos invieem siibstitue- several beirs with unequal shares, 
rit, et nullam mentionem in substi- substitute them reciprocally the one 
tutione partium habuerit, eas vide- to the other, and make no mention 
tur in sabstitutione partes dedisse of the shares they are to have in the 
<][uas in insti tutione expressit ,• et substitution, he is considered to have 
ita divus Pius reseripsit. given the same shares in the substi- 

tution, which he gave in the insti- 
tution ; thus the Emperor Antoninus 
decided by rescript. 

0. vi. 26. 1. 

If he chose, however, to specify the shares they were to take 
in that portion to which they were substituted, there was no 
necessity that they should be the same shares as those they 
were said to take by institution. 

3. Sed si institute heredietcohe- 3. If a co-heir be substituted to 

redi suo substitute dato alius sub- any instituted heir, and a third per- 
stitutua fuerit, divi Severus et son to that co-beir, the Emperors 
Antoninus sine distiuctione xescrip- Severus and Antoninus have by re- 
serunt ad utramque partem substi- script decided, that such substituted 
tutum admitti. person shall be admitted to the por- 

tions of both without distinction. 

D. xxviii. 6. 41. 
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A testator institutes two heirs, A and B. He substitutes B 
to A, but not A to B ; to B he substitutes C. Supposing 
neither A nor B take the inheritance, C will take the part of 
each, utramque partem, and will take it without any distinc- 
tion (sme distinctione) SiS to what was the order in which the 
testament was drawn up, or whether A or B first dies or refuses 
or becomes incapable of taking the inheritance. How he 
would take the part of B is clear enough ; but if B died or 
refused the inheritance before A, how would C take A's share, 
by the jits accrescendi or by substitution ? He did so by the 
rule suhstitutus substituto censetur substitutus instituto ; 
the person substituted to the substitute is considered sub- 
stituted to the instituted heir ; C is substituted to B, 
who is substituted to A, and therefore C is, by what was 
termed a taeita substitutio, substituted to A, and takes his 
part. 


4. Si aerviim alienum q[uis patrem- 
familias arbitratiis heredem scripse- 
rit, et si heres non esset, MasYium ei 
suhstituerit, isque serous jussu do- 
mini adierit liereditatem, Mseviiis 
in partem admittitur. Ilia enim 
verba si heres non erit, in eo qiiidem 
quern alieno juri subjectum esse 
testator scit, sic accipiuntur, ^si 
neque ipse heres eiit, neque aliiim 
heredem effecerit ; ’ in eo vero queni 
patremfamilias esse arbitratur, il- 
lud significant, ‘ si hereditatem 
sibi, eive ciij us j uri postea subjectus 
esse coeperit, non acquisierit ; ’ id- 
que Tiberius Caesar in persona 
Parthenii servi siii constituit. 


D. xxviii 


4. If a testator institute the slave 
of another his heir, supposing him 
to be sinju7'is^ and if he does not be- 
come his heir, he substitutes Msevius 
in his place j then, if that slave 
should afterwards enter upon the 
inheritance at the command of his 
master, the substituted person, Mm- 
vius, would be admitted to a part. 
For the words, ^ if he do not be- 
come my heir,’ in the case of a per- 
son, whom the testator knew to be 
under the dominion of another, are 
taken to mean, if he will neither be- 
come heir himself, nor cause another 
to be heir,* but in the case of a per- 
son whom the testator supposed to be 
free, the words mean, if the heir will 
neither acquire the inheritance for 
himself, nor for him to whose domi- 
nion he may afterwards become sub- 
ject. This was decided by Tiberius 
Csesar, in the case of his own slave 
P^rthenius. 

5. 40, 41. 


Tbe pars which, each took was one-half. (Theoph. Par,) 
That each should take half in such a case was a mere arbitrary 
i^egulation, formed on no principle of law, but only meeting, as 
was supposed, the equity of the case. It seemed hard that 
the master of the slave should lose all benefit from the institu- 
tion, when the words of the testament gave him the whole 
inheritance, and bard that the instituted heir should take 
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nothing when the master of the slave was profiting by a mis- 
take of the testator. Accordingly Tiberius decided that each 
should have half. 


Tit. XVI. DE PUPILLAEI SUBSTITUTIONE. 

Liheris siiis impuherihus quos in A testator can substitute an heir 
potestate quis habet, non solum ita in place of his children^ under the 
ut supra diximus substituere potest^ age of puberty, and in his power, 
id est lit, si heredes ei non extite- not only in the manner we have just 
rint, alius ei sit hereSj sed eo amplius mentioned, namely, by appointing 
ut etsi heredes ei extiterint et ad- some other person his heir in case 
hue impuberes mortui fuerint, sit his children did not become his 
eis aliquis heres, veluti si quis dicat heirs ; but also, if they do become his 
hoc modo : Titius filius mens heres heirs, but die under the age of pu- 
mihi esto; sifilius meus heresmihi berty, he may substitute another 
non erit, sxve heres erit et prius heir j as for example, ^ let Titius, my 
moriatur quam^ in suam tutelam sou, be my heir, and, if he should not 
venerit, tunc Seius heres esto. Quo become my heir, or, becoming my 
cap, si quidem non extiterit heres heir, should die before he comes to 
filius, tunc substitutus patri fit be his own master, before he 
heres j si vero extiterit heres filius arrives at puberty, let Seius be my 
et ante pubertatem decesserit, ipsi heir.’ In this case, if the son do 
filio^ fit ^ heres substitutus ; nam not become the testator’s heir, the 
moribus institutum est ut, cum ejus substituted heir is heir to the father ; 
astatis filii sint, in qua ipsi sibx but, if the son becomes heir, and 
testamentum facere non possunt, then dies under the age of puberty, 
parentes eis faciant. the substituted heir is then heir to 

the son. For custom has established, 
that parents may make testaments 
for their children, who are not of an 
age to make testaments for them- 
selves. 

Gai. ii. 179, 180. 

A child under the age of puberty might be mi juris^ and so 
have the legal capability of making a testament ; his status 
might be such as to give him thetestamenti faetioy but he would 
not have the power of exercising his right to make a testament, 
according to the distinction between a right and the power of 
availing one’s self of the right, so often met with in Eoman 
law. If this child, then, died before attaining fourteen years, 
he would necessarily die intestate, which in Eoman eyes was so 
great a misfortune for any one, that the father of the child was 
permitted to make the child’s testament, but only as a part and 
as accessory to his own ; except in the case of a soldier, who 
might make a child’s testament without making one for him- 
salfl (D. xxyiii. 6. 2.) The right to make a child’s testament 
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depended on the possession of the 'patria potestas, and could 
only he exercised with regard to those children who were in 
the father’s power. 

In the wordssi fllius mens heres mihi non erit^siveheres erit 
et prius moriatur, we have an instance both of the vulgar and 
the pupillary substitution. It was long a vexed question among 
the jurisprudents (Cic. de Orat 1. 39. 57), whether, if one only 
was expressed, the other was implied; whether, for instance, 
if the words si fllius mens heres mihi non erit stood alone, 
and the child became heir but died under the age of puberty, 
the substituted heir would take as if he had been substituted by 
pupillary substitution. Marcus Aurelius terminated the doubt 
by deciding that each substitution implied the other (D. xxviii. 
6. 4), so that, when the son was instituted heir, the person 
substituted to him by pupillary substitution was considered as 
substituted to him by vulgar substitution ; and conversely, the 
person substituted by vulgar substitution was considered as 
substituted by pupillary .substitution, unless, in either case, 
the testator had expressed a wish to. the contrary. 


1. Qua ratione excitati, etiam 
constitutionem posuimus in nostro 
codice, qua prospectum est, ut si 
mente captos haheant filios vel ne- 
potes vel pronepotes cujuscumque 
sexua vel gradus, lieeat eis, etsi pu- 
beres sint, ad exemplum pupillaris 
substitutionis certas personas sub- 
stituere; sin autem resipuerint, 
eanidem substitutionem infirmari, 
et hoc ad exemplum pupillaris sub- 
stitutionis, qu8e postquam pupillus 
adoleverit, infirmatur. 


1. Guided by a similar principle, 
we have also inserted a constitution 
in our code, which provides that, if 
a man have children, grandchildren, 
or great-grandchildren, out of their 
right minds, of whatever sex or de- 
gree, he may substitute certain per- 
sons as heirs in place of such chil- 
dren, on the analogy of pupillary 
substitution, although they have at- 
tained the age of puberty. But if they 
regain their reason, the substitution 
is void, on the analogy of pupillary 
substitution, which ceases to operate 
when the minor attains to puberty. 


C. vi. 26. 9; D. xxviii. 6. 14. 


This kind of substitution is termed by the commentators 
qnasi-pupillaris or exemplaris, because naade ad exemplum 
pupillaris substitutionis. The power here given differs from 
that of making a child’s testament in two points : (1), it could 
be made by any ascendant, whether paternal or maternal, 
and not only by the paterfamilias ; and (2), the testator 
could not substitute any one be pleased. He was obliged to 
appoint one among certas personas^ viz. one of the descend- 
ants of the insane, and, if there were none, then one of his 
brothers. If he bad no brother, the choice of the testator was 
then unrestrained. (C. vi. 26. 9.) 
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If for any other cause than insanity a descendant were 
incapable of making a testament, the emperor would, if he 
thought fit, give a licence to the head of the family to make 
a testament for him. (D. xxviii. 6, 43.) 


2. Igitiir in pupillari substitutione 
secundum praefatum modum ordi- 
nata duo quodammodo sunt testa- 
menta, alterum patris, altemmfilii, 
tanquam si ipse filius sibi beredem 
instituiaset, aut certe unum est 
testamentum diianim causarum, id 
est, duarum bereditatum. 

Gai. 

3. Sin autem quis ita formidolosus 
sitj ut timeretne filius ejus pupillus 
adbuCjex eo quod palam substitutum 
accepit, post obitum ejus periculo 
insidiarum subjiceretur, vulgarem 
quidem substitutionem palam facere 
et in primis testamenti partibus de- 
bet ; illam autem substitutionem 
per quam, etsi beres extiterit pupil- 
lus et intra pubertatem decesserit, 
substitutus vocatur, separatim in 
inferioribus partibus scribere, eam- 
que partem proprio lino propriaque 
cera consignare, et in priore parte 
testamenti cavere, ne inferiores ta- 
bulae vivo filio et adbuc impubere 
aperiantur. Illud palam est, non 
ideo minus valere substitutionem 
impuberis filii, quod in iisdem ta- 
bulis scripta sit quibus sibi quisque 
beredem instituisset, quamvis pu- 
pillo boc periculosuni sit. 


Gai. 


2. In a pupillary substitution, made 
in tbe way we have mentioned, there 
are in a manner two testaments, one 
of the father, tbe other of tbe son, 
as if tbe son bad instituted an heir 
for himself j or at least there is 
one testament, operating on two ob- 
jects, that is, two inheritances. 

ii. 180. 

3. If a testator be so apprehensive 
as to fear lest, after bis death, bis 
son, being yet a pupil, should be ex- 
posed to the risk of having designs 
formed against him, from another 
person being openly substituted to 
him, be ought to make openly a vul- 
gar substitution, and insert it in tbe 
first part of bis testament,- and to 
wi'ite tbe substitution, by which a 
substituted heir is called to tbe in- 
heritance, if bis son should become 
an heir and then die under tbe age of 
puberty, by itself, and in tbe lower 
part, which part ought to be sepa- 
rately tied up and sealed: and be 
ought also to insert a clause in the 
first part of bis testament, forbidding 
tbe lower part to be opened, while 
bis son is alive, and within tbe age of 
puberty. Of course a substitution to 
a son under tbe age of puberty is not 
less valid because written on tbe 
same tablet in 'which the testator has 
instituted him bis heir, whatever 
danger it may involve to tbe pupil. 

i. 181. 


4. Non solum autem beredibus 
institutis impuberibus liberis ita 
substituere parentes possunt, ut etsi 
beredes eis extiterint et ante piiber- 
tatem mortui fuerint, sit eis beres 
is quern ipsi voluerint ; sed etiam 
exberedatis : itaque eo casu, si quid 
pupillo ex bereditatibus legatisve 
aut donationibus propinquorum at- 
que amicorum acquisitiim fueiit, 
id omne ad substitutum pertinebit. 
Qusecumque diximus de substitu- 


4, Parents may not only substitute 
to their children under tbe age of 
puberty, so that if such children be- 
come their heirs, and die under the 
age of puberty, any one whom the 
testator pleases shall be made their 
heir, but they may also substitute 
to their disinbeiited children; and 
therefore, in such a case, whatever 
a disinherited child, within tbe age 
of puberty, may bave acquired by 
succession, by legacies, or by gift 
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done impuberum liberonim vel from relations and friends, will all 
beredum institntornm vel exbere- become the property of the siibsti- 
datorum, eadem etiam de postumis tuted heir. All we have said con- 
intelligimas. cerning the substitution of pupils, 

instituted heirs, or disinherited chil- 
dren, is applicable also to post- 
humous children. 

Gai. ii. 182, 183. 

It was not because he instituted a child in his own testa- 
ment that a paterfamilias could make the testament of that 
child, but because the child was in his power, and hence he 
could make the testaments even of children whom he dis- 
inherited. Grrandchildren and other descendants could also be 
made subject to a pupillary substitution by their grandfather, 
if they were immediately in his power, that is, if their own 
father was dead or emancipated. 

It was necessary that the child should be under the power 
of the father at the time of making the testament, and also at 
that of the father’s death. No testator could, therefore, sub- 
stitute to an emancipated child. (D. sxviii. 6. 2.) If, after 
the child became suij'wris^ be was arrogated, this vitiated the 
substitution : but the person who arrogated him was obliged to 
give security that if the child died under the age of puberty, he 
would give up to the substituted heir, or to the heredes legitimi 
if no one was substituted, all that would have to come to the 
pupil if the substitution bad remained valid. It is, perhaps, 
hardly necessary to observe, that in every case of pupillary 
substitution, the substituted beir took not only what the pupil 
received from the father, but all that the pupil would have had 
to dispose of by testament, if he had been capable of making 
a testament. 

6. Liberis autem suis testamen- 6. No parent can make a testament 
turn nemo facere potest, nisi et sibi for his children, unless he also make 
faciat 5 nam pupillaxe testamentum a testament for himself: for the pu- 
pars et sequela est paterni testa- pillary testament is a part of, and 
menti, adeo ut si patris testamen- accessory to, the testament of the 
turn non valeat, nec filii qnidem parent, so much so, that if the testa- 
valebit. ment of the father is not valid, nei- 

ther is that of the son. 

D. xxviii. 6. 2. 1. 

The two testaments were generally contained in the same 
instrument; hut a testator might, if he pleased, make his son’s 
testament by a different instrument, or might even make it by 
verbal nuncupation, although his own testament was written. 
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6. Vel singulis aiitemliberisyvel 
ei qui eorum novissimus impubes 
morietur^ substitui potest : singulis 
quidem si neminem eorum intestate 
decedere voluit, novissimo si jus 
legitimarum bereditatum integrum 
inter eos custodiri velit. 


6. A parent may make a pupillary 
substitution to each of bis children, 
or to bim wbo shall die the last un- 
der the age of puberty ; to each, if 
be be unwilling that any of them 
should die intestate ; to the last wbo 
shall die within the age of puberty, 
if he wish that the order of legiti- 
mate succession should be rigidly 
preserved among them. 


D. xxviii. 6. 37. 


7. Substitiiitur autem impuberi 
aut nominatim, veluti Titius, aut 
gene rali ter, ut quisquis mihi heres 
erit : quibus verbis vocantur ex sub- 
stitutione, impubere mortuo iilio, 
qui et ei scripti sunt heredes et ex- 
titerunt, et pro qua parte heredes 
facti sunt. 


7. A substitution maybe made to 
a child under the age of puberty, by 
name, as, ‘let Titius be heir;’ or ge- 
nerally ; for instance, ‘ whoever shall 
be my heir.’ By these latter words, 
all are called to the inheritance by 
substitution, on the death of the son 
under the age of puberty, who have 
been instituted, and have become 
heirs to the father, and each in pro- 
portion to the share assigned to him 
as heir. 


D. xxviii. 6. 8. 1. 

Quisquis mihi heres erit^ heres jilio meo impuberi esto^ 
would be the full expression. 


8. Masculo igitur usque ad qua- 8. A substitution maythen be made 

tuordecim annos substitui potest, to males, up to the age of fourteen ; 
femin£e usque ad duodecim annos ; and to females, up to that of twelve 
et si hoc tempus excesserint, sub- years : this age once passed, the sub- 
stitutio evanescit. stitution is at an end. 

D. xxviii. 6. 14. 

The father could not extend the time beyond fourteen years, 
but he could make it less ; as^ for example, si filius meus intra 
dedmum annum decesseriL 

The substitutio pupillaris would be at an end not only by 
the pupil attaining the age of puberty, but by his undergoing 
a capitis deminutio before the age of puberty, or dying before 
his father, as, in either of these cases, it would be impossible 
he should make a testament. Or, again, if no one entered on 
the father’s inheritance, or the father’s testament was in any 
way made inoperative, the testament of the son was void, be- 
cause it was on the validity of the testament of the father that 
the validity of the testament of the son depended. 

9. Extraneo vero vel filio puberi 9. After having instituted a stranger 
heredi instituto ita substituere nemo or son of full age, a testator cannot 
potest, ut si heres extiterit et intra then go on to substitute another 
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aliquodtempus decesserit, alius ei sit lieir to Hm^ if he dies within a 
heres ; aed hoc solum permissum certain time. All that is allowed is, 
est, ut eum per fideicomxnissum tes- to oblige, by a Jldeicommusum, the 
tator obliget alii hereditatem ejus person instituted to give up all or 
vel totam vel pro parte restituere : a part to a third person. What the 
quod jus quale sit, suo loco trade- law is on this point we will explain 
mus. in its proper place. 

Gax. ii. 184. 

It is to be observed that, in a fideicommissum^ the testator 
does not attempt to deal with the inheritance of another ; he 
only regulates the transmission of his own. 


Tit. XYIL QUIBUS MODIS TESTAMEXTA 
INFIEMAJSTTUE. 

Testamentum jure factum usque A testament, legally made, remains 
adeo valet donee rumpatur irri- valid, until it be either revoked or 
tumve fiat. rendered ineffectual. 

If something were originally wanting to the validity of the tes- 
tament, it was spoken of as being injustum^ non jure factum ; 
as imperfectum^ if some formality were wanting ; and as md-- 
lius momenti, if a child were not properly disinherited. But 
it might be quite valid when made, and subsequently lose its 
effect ; in such a case it was either ruptum^ L e. its force was 
broken, it was revoked, either by agnation of a suus heres ^ or 
by a subsequent testament ; or it was irritum^ rendered useless 
by the testator undergoing a change of status^ or by no one 
entering, under it, on the inheritance. In this last case it was 
specially said to he destitutum ; but the general expression 
irritum was applied, as well as the more particular term 
destitutum^ to a testament that had been abandoned. 

We have no term nearer to ruptum than revoked ; but it 
does not express it very accurately, as the rupture of the testa- 
ment might be something quite independent of the testator’s 
will, whereas revocation properly implies a voluntaiy act of 
the testator. We have hitherto, in order to keep up the 
metaphor, translated it, ^ the force of the testament is broken 
but this paraphrase is too cumbrous to be retained when the 
expression occurs frequently. 

1. Eumpitur autem testamentum 1. A testament is revoked when the 
cum in eodem statu manente testa- testator still remaining in the same 
tore ipsius testamenti jus vitiate. daiuSj the effect of the testament is 
Si quis enim post factum testa- destroyed j for if, after making his 
mentum adoptaverit sibi filium per testament, he arrogates a person sui 

TT 
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imperatoTem, eton, q[iii est sui juris, jy/ris by licence from tbe emperor, or 
ant per preetorem secundum nos- if, in the presence of the praetor, and 
tram constitutionem, eum qui in by Tirtue of our constitution, he 
potestate parentis fuerit, testamen- adopts a child under the power of his 
turn ejus rumpitur quasi adgna- natural parent, then the testament 
tione sui heredis. would be revoked by this quasi- 

agnation of a BuuB heres. 

Gai. ii. 138, and foH. 

We bave already seen bow tbe rupture of tbe testament 
might be avoided hj instituting or disinheriting posthumous 
children and quasi-jpostumi. But when a new suus heres 
came into the family by the civil agnation produced by adop- 
tion or arrogation, the stricter law of the time of Gains pro- 
nounced that the testament was inevitably revoked. But in 
the times of the later jurists, if the new suus heres had been 
instituted by anticipation, the testament was considered as not 
revoked (D. xxviii. 2. 23), and it was only when he had been 
omitted or disinherited, that the rule making the testament of 
no effect was allowed to prevail. And Justinian seems here to 
countenance the opinion by omitting the word omnimodo^ 
which Gains adds to rum/pitur. 


2. Posteriore quoque testameuto, 
quod jure perfectum est, superius 
rumpitur j nec interest, extiterit 
aliquis beres ex eo, an non ; hoc 
enim solum spectatur, an aliquo 
casu existere potuerit. Ideoque si 
quis aut noluerit heres esse, aut 
vivo testatore aut post mortem 
ejus ante quam hereditatem adiret 
decesserit, aut conditione sub qua 
heres institutus est defectus sit, iu 
Ms casibus paterfamilias intestatus 
moritur : nam et prius testamentum 
non valet ruptum a posteriore, et 
posterius seque nullas habet vires, 
cum ex eo nemo heres extiterit. 


Gai. 


2. A former testament is equally 
revoked by a subsequent one made 
as the law requires, nor does it sig- 
nify whether under the new testa- 
ment any one becomes heir or not ; 
the only question is, whether there 
could have been an heir under it : 
therefore, if an instituted heir re- 
nounces, or dies, either during the 
life of the testator, or after the tes- 
tator’s death, hut before the heir can 
enter upon the inheritance, or if his 
interest terminates by the failure of 
the condition under which he was 
instituted — ^in any of these cases, the 
testator dies intestate ; for the first 
testament is invalid, being revoked 
by the second, and the second is of 
as little force, as there is no heir 
under it. 
i. 144. 


If the heir instituted in a second testament would have 
taken as heres ah intestato, the second testament, although it 
might be not formally made {jure perfectum^ was still held 
valid, as an expression of the last will of the deceased, who 
died intestate indeed, but whose wishes were binding on the 
heir. (D. xxviii. 3. 2 ; C. vi. 23. 21. 3.) 
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The two modes mentioned in the text by which a testament 
could be revoked are the agnation of a suus heres and the 
making a subsequent testament. But the testator could also 
revoke it by tearing or defacing it, or by signifying a wish to 
have it revoked before three witnesses, or by a formal deed, 
provided, in this last case, that ten years intervened between the 
making the testament and the testator’s death. Theodosius 
had enacted that a testament should be always invalid after ten 
years had expired from the time of its being made. Justinian 
allowed testaments to remain valid for any length of time, but 
retained the effect of the lapse of time in the one case of the 
testator simifyine his wish to have his testament revoked. 
(C. vi. 23. 27.) 

When it is said that a subsequent testament to revoke a 
prior one must be regularly made, it must be understood that, 
in the case of soldiers, their privilege of making a testament 
in any way they pleased would permit them to revoke a prior 
testament by any testament that expressed their intentions. 


3. Sed et si quis,priore testamento 
jure perfecto, posterius aeque jure 
feceiit, etiamsi ex certis rebus in eo 
heredem instituerit, superius testa- 
mentum sublatum esse divi Severus 
et Antoninus rescripserunt. Oujus 
constitutiouis verba inseri jussimus, 
cum aliud quoque prseterea in ea 
constitutione expressum est. ^ Im- 
peratores Severus et Antoninus Coc- 
ceio Campano : Testamentum se- 
ciindo loco factum, licet in eo cer- 
tarum rerum beres scriptus sit, 
perinde jure valere ac si rerum 
mentio facta non esset j sed teneri 
beredem scriptum ut contentus re- 
bus sibi datis, aut suppletaquarta ex 
lege Falcidia, bereditatem restituat 
bis qui in priore testamento scripti 
fuerant, propter inserta verba se- 
cimdo testamento, quibus ut valeret 
prius testamentum expressum est, 
dubitari non oportet,' Et ruptum 
quidem testamentum boc modo 
efficitur. 


3. If any one, after having made 
a valid testament, makes anotber 
equally valid, although the heir is in- 
stituted therein for certain particular 
things only, yet as the Emperors Se- 
verus and Antoninus have decided by 
a rescript, the first testament is con- 
sidered to be thereby destroyed. We 
have ordered the words of this con- 
stitution to be here inserted, as it 
contains a further provision. ^ The 
Emperors Severus and Antoninus to 
Cocceius Oampanus : a second testa- 
ment, although the heir named in 
it he instituted to particular things 
only, shall be as valid as if the things 
had not been specified, but unques- 
tionably the heir instituted in the 
second testament must content him- 
self either with the things given him, 
or with the fourth part, made up to 
him according to the Falcidia lex, and 
shall he bound to restore the rest of 
the inheritance to the heirs instituted 
in the first testament, on account of 
the words inserted in the second, by 
wbicb it is declared, that effect shall 
be given to the first testament.’ 
This, therefore, is a mode in which 
a testament is revoked. 


D. xxxvL 1. 29. 

It was not the Ux Faleidi-a^ but the senatus-^consultum 

u 2 
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Pegasianum^ by which this fourth was iu such a case given to 
the heir. (See Tit. 23. 5.) 

If the heir were iustituted for a part only, certce res, he 
w^ould by law be instituted for the whole, as no one could die 
partly testate; but if in the second testament it were ex- 
pressed that the first should be valid, this would be the same 
as imposing Si fideicoMrrhissuTYi on the heir under the second 
testament, the terms of the jfideicommissum being contained 
in the first testament. 

4. Alio quoque modo testamenta 4. Testaments validly made are 
jure facta infirmantur, veluti cum is also invalidated in another way, viz. 
qui fecit testameutum, capite demi- if the testator suffer a capitis de7ni- 
nutus sit. Quod quibus modis ac- ntdio. We have shown in the First 
cidat, primo libro retulimus. Book under what circumstances this 

may happen. 

Gai, ii. 145. 


As it was from his civil status that a testator’s power of 
making a testament proceeded, any change in this was held to 
invalidate any exercise of the power made before the change. 


5. Hoc autem casu irrita fieri 
teatamenta dicuntur, cum alioquin 
et qu^ rumpantur irrita fiant, et 
quse statim ab initio non jure fiunt 
irrita sunt, et ea quae jure facta 
sunt etpostea propter capitis demi- 
nutionem irrita fiunt, possumus 
nihilominus rnpta dicere ; sed quia 
sane commodius erat singulascauaas 
singulis appellationibus distingui, 
ideo quaedam non jure facta dicun- 
tur, quaedam jure facta rumpi vel 
irrita fieri. 


Gax. i 


5. In such a case testaments are 
said to become ineffectual, although 
those which are revoked, or which, 
from the beginning, were not legally 
valid, may equally well be termed 
ineffectual. We may also term those 
testaments revoked, which, being at 
first legally made, are afterwards 
rendered ineffectual by a ccupitis de- 
minutio. But, as it is more convenient 
to distinguish by different terms each 
cause that invalidates a testament, 
some are said to he irregularly made, 
and others, regularly made, to be 
revoked or rendered ineffectual, 
i. 146. 


Under irrita testamenta, we must include those which the 


jurisconsults termed destituta. 
taring on the inheritance. 

6. Non tamen per omnia inutilia 
sunt ea testamenta, quae ab initio 
jure facta propter capitis deminu- 
tionem irrita facta sunt. Nam si 
septem testium signis signata sunt, 
potest scriptua heres secundum 
tahulas testament! bonorum posses- 
sionem agnoscere, si modo demnctiis 
et civis Komanus et suae potestatis 
mortis tempore fuerit : nam si ideo 
irritum factum sit testamentum, 


i.e. abandoned, by no one en- 

6. But testaments at first validly 
made, and afterwards rendered inef- 
fectual by a capitis deminutio, are not 
absolutely void; for if they have been 
attested b^ the seals of seven wit- 
nesses, the instituted heir can obtain 
possession of the goods according to 
the testament, provided that the tes- 
tator was a Bo man citizen, and was 
mijum at the time of his death. For 
if a testament becomes void because 
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quia civitatem vel etiam libertatem 
testator amisit, aut quia in adop- 
tionem se dedit, et mortis tempo- 
re in adoptivi patris potestate sit, 
non potest scriptus beres secun- 
dum tabulas bonorum possessionem 
petere. 


the testator has lost the right of a 
citizen, or his liberty, or because he 
has given himself in adoption, and 
at the time of his death was under 
the power of his adoptive father, then 
the instituted heir cannot demand 
possession of the goods according to 
the terms of the testament. 


Gai. ii. 147. 


The meaning of the praetor giving the bonorum jpossessio 
secundum tabulas is, that he ordered that possession of the 
property should be given as the testator intended, though, by 
the rules of strict law, the testament in which he had expressed 
his intention was invalidated. The instance alluded to in the 
text is that of a testator, after making his testament, suffering 
a capitis deminutio, but returning to his old status before 
dying. In such a case the prastor gave the bono'rum possessio 
as he did if a person, arrogated and then emancipated, ex- 
pressly declared his wish to abide by his testament made be- 
fore arrogation. (Gtai. ii. 147.) 


7. Ex eo autem solo non potest 
intoiari testamentiim, quod postea 
testator id noluit valere ; usque adeo 
ut, etsi quis post factum prms testa- 
mentumposterius facere coeperit, et 
aut mortahtate prseventus, aut quia 
eiim ejus rei poeuituit, non perfece- 
rit, divi Pertinacis orafcione cautum 
sit ne alias tabulae pr lores jure 
factse irrit 00 fiant, nisi sequentes 
jure ordinatJB et perfects fuerintj 
nam imperfectum testamentum sine 
dubio nullum est. 


D. xxxiv. 4 ; 

See note on pai’agraph 2. 

8. Eaclem oratione expressit, non 
admissurum se hereditatem ejus qui 
litis causa principem reliquerit he- 
redem, neque tabulas non legitime 
factas in qiiibus ipse ob earn causam 
heres institutus erat probaturum 
neque ex nuda voce heredis nomen 
admissurum, neque ex ulla scriptura 
cui juris auctoritas desit aliqmd 
adepturum. Secundum hsec divi 
quoque Severus et Antoninus s»- 
pissime rescripserunt : licet enim 


7. A testament cannot be invali- 
dated solely because the testator is 
afterwards unwilling that it should 
take effect ; so that, if any one, after 
making one testament, begins an- 
other, and then, being prevented by 
death, or from having changed his 
mind, does not complete it, it is deci- 
ded in an address to the senate by tbe 
Emperor Pertinax, that the first tes- 
tament shall not he revoked, unless 
the subsequent one is regularly made 
and complete, for an imperfect tes- 
tament is undoubtedly null, 

C. vi. 2a 21. S. 


8. The emperor declared in the 
same address to the senate, that he 
would not accept the inheritance of 
any testator, who, on account of a suit, 
made the emperor his heir ; that he 
would never make valid a testament 
legally deficient in form, if, in order 
to cover the deficiency, he himself 
was instituted heir ^ that he would 
not accept the title of heir, if he was 
instituted by word of mouth ; and 
that he would never take anythiagby 
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(inquiunt) legibiis soluti simus, virtue of any witing wanting the 
attamen legihus vivimus. authority of strict law. The Empe- 

rors Severus and Antoninus have 
also often issued rescripts to the 
same purpose: 'for although/ say 
they, ' we are above the laws, yet we 
live in obedience to them.’ 

E. xxxii. 23. 

Testators occasionally made the emperor their heir, in order 
that their adversary in a lawsuit might have him to contend 
with. 

An oratio was an address to the senate by the emperor, in 
which he explained to them what they were to enact ; they 
then put his recommendations into the shape of a senatus-- 
consuUum* 


Tit. XVIIL DE INOFFICIOSO TESTAMENTO. 


Quia plerumque parentes sine 
causa liberos suos exheredant vel 
omittunt, inductum est ut de inof- 
hcioso testamento agere possint 
libeii, qui queruntur aut inique se 
exheredatos aut inique prseteritos : 
hoc colore quasi non san^e mentis 
fiierint, cum testamentum. ordina- 
rent. Sed hoc dicitur non quasi 
vere furiosus sit, sed recte qiiidem 
fecerit testamentum, non aiitem ex 
officio pietatis j nam si vere furiosus 
sit, nullum testamentum est. 


T). V. 2. 


Since parents often disinherit their 
children, or omit them in their testa- 
ments, without any cause, children 
who complain that they have been 
unjustly disinherited or omitted, have 
been permitted to bring the action de 
inqfficioso testamento^ on the supposi- 
tion that their parents were not of 
sane mind when they made their tes- 
tament. This does not mean that the 
testator w^as really insane, but that 
the testament, though regularly 
made, is inconsistent with the duty 
of affiection the parent owes. For, if 
a testator is really insane at the time, 
his testament is null. 

2, 3. 5. 


As we may gather from the text, a testament was termed 
mofficiosum^ which was at variance with the dictates of natura . 
affection, and those duties of near relationship which were ex- 
pressed by the term officium pietatis. A presumption seemed 
to arise that the persons very closely connected with the testa- 
tor, if passed over, must have done something to merit the tes- 
tator’s disapprobation. They might therefore naturally desire 
to have their character (cestimatio) protected against the im- 
putations, and they therefore applied to the printer to set the 
testament aside. A testament regularly and validly made, but 
liable to the objection that it was inojfficiosum^ was liable to be 
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set aside on the application of the children, or, if there were 
no children, on that of the ascendants, or, if there were no 
ascendants, on that of the brother or sister of the deceased, 
the claim of these last, however, only prevailing where the 
person instituted was turpis. 

It is not known at what date the action de inofieioso testa- 
mento was first introduced. . It is alluded to by Cicero {In 
Verr, i. 42). It was brought before the centumviri, as were 
all actions concerning inheritances, and if they pronounced 
the testament ^ inofficiosum^^ all its dispositions were set 
aside, and the inheritance passed according to the succession 
ah intestato, (See Introd. sec. 77.) 


1. Non autem liberis tantum per- 
missum esttestamentmn parentium 
inofficiosum accusare, verum etiam 
parentibus liberorum. Soror autem 
et frater turpibus personis scriptis 
heredibus ex sacris constitutionibus 
prjelati simtj non ergo contra omnes 
neredes agere possunt. Ultra fratres 
igitur et sorores, cognati nullo modo 
aut agere possunt, aut agentes vin- 
cere. 


1. It is not children only who are 
allowed to attack the testaments of 
their parents as inof&eious. Parents 
are also permitted to attack those of 
their children. The brothers and 
sisters of a testator, also, by the im- 
perial constitutions, are preferred to 
infamous persons, if any such have 
been instituted heirs. Thus, then, 
they cannot bring such an action 
against any heir. Beyond brothers 
and sisters no cognate can bring or 
succeed in such an action at all. 


0. iii. 28. 21. 27. 


Before Justinian, brothers and sisters could only bring this 
action while the tie of agnation was in existence. He per- 
mitted them to bring it durante agnatione vel non (C. iii. 
28. 27), and thus made it sufficient that they should be merely 
consanguine^ i. e. born of the same father. Subsequently, by 
the 118th Novel, uterine brothers or sisters were placed on 
the same footing as consanguinei. 


2. Tam autem naturales liheii, 
quam secundum nostrae constitu- 
tionis divisionem adoptati, ita 
demum de inofficioso testamento 
agere possunt, si nullo alio j me ad 
defunct! bona venire possunt j nam 
qui ad hereditatem totam vel 
partem ejus alio jure veniunt, de 
inofficioso agere non possunt. Pos- 
tumi quoque qui nullo alio jure 
venire possunt, de inofficioso agere 
possunt. 


B. v. % 


2. But natural children, as well 
as adopted (the distinction between 
adopted children laid down in our 
constitution being always observed), 
can only attack the testament as in- 
officious, if they can obtain the effects 
of the deceased in no other way j for 
those who can obtain the whole or a 
part of the inheritance by any other 
means, cannot pursue this remedy. 
Posthumous children, also, who are 
unable to recover their inheritance 
by any other method, are allowed 
to bring this action, 

6. 8. 15. 
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Those adopted by strangers could not impugn the testament 
of the adoptive father, if they were disinherited, or passed over, 
but those who were adopted by their ascendants could. This 
is the divisio here alluded to. (See Bk. i. Tit. 11. 2.) 

The actio de inofficioso testamento was only a last resource 
open to those who had no other : a pupil, therefore, arrogated, 
and afterwards disinherited by the arrogator, could not bring 
this action, because he was entitled to the quarta Antonina 
(see Bk. i. Tit. 11. 2) ; nor, again, could an emancipated son, 
omitted in the testament of his father, because the praetor 
gave him possession of the goods contra tahnlas, (See. Tit. 
13. 3.) 


3. All this must he understood to 
take place only, when nothing has 
been left them by the testament of 
the deceased ,* a proyision introduced 
by our constitution, out of respect for 
the rights of nature. For, if the least 
part of the inheritance, or any one 
single thing has been giyen them, they 
cannot bring an action de inofficioso 
testamento : but they must haye made 
up to them one-fourth of what would 
haye been their share, if the deceased 
had died intestate, supposing what is 
given does not amount to this fourth ; 
and this, although the testator has 
not added to his gift any direction 
that this fourth is to be made up to 
them according to the estimate of a 
trustworthy person. 

C. iii. 28. 30, pr. and 1. 

A plehiscitum was passed in the year 714 A.u.o., called the 
lex Falcidia (v. Tit. 22), which provided that one clear fourth 
of the inheritance must remain to the heir, and that legacies 
and trusts could only affect three-fourths. Either from the 
analogy of this law, or by some express enactment, it was de- 
cided that every one who w^as near enough in blood to the 
testator to bring the action de inofficioso^ might bring it, 
though mentioned in the testament, unless one-fourth were 
thereby given him of what he would have received in a suc- 
cession ah intestato. This fourth part was spoken of under 
diiferent names. Sometimes it was itself termed the Falcidia 
{Solam eis Falcidiam debitce successionis relinquant^ Cod. 
Theod. xvL 7. 28). Sometimes it is spoken of as ih.e portio 
legibus debita^ or jportio legitima (0. iii. 26. 28), and com- 
mentators have called it simply the legitima. 

Before the time of Justinian (Cod. Theod. ii. 19. 4), unless 


3. Sed bsee ita accipieuda simt, 
si nihil eis penitus a testatoribus 
testamento relictum est : quod nos- 
tra constitutio ad yerecimdiam na- 
tmse introduxit. Sin yero quanta- 
cumque pars hereditatis vel res eis 
fuerit relicta, inofficiosi querela 
quiescente, id quod eis deest usque 
ad quartam legitimse partis replea- 
tur, licet non fuerit adjectum, boni 
yiri arbitratu debere earn compleri. 
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a testator either expressly gave this fourth, or gave a direction 
that such an additional share of the goods should be added 
to that actually given, as some trustworthy person, who should 
make an estimate of the value of all the goods of the deceased, 
should consider would be necessary to make what was given 
equal to the fourth, the testament could be attacked and set 
aside as inofficious ; but Justinian altered the law on this point, 
and enacted that if the testator gave anything at all, the action 
de inofficioso could not be brought, but only an action to 
obtain what was wanting to make up the fourth, while the 
testament itself remained valid. (C. iii. 28. 30.) There were 
considerable differences between the action to make up what 
was wanting to the fourth part {actio in su'p'plementvm legi~ 
timce) and that de inofficioso: the former was a personal 
action, there was no limit to the time in which it was to be 
brought, it was transmissible to the heirs of the person who 
could bring it, and it left the testament valid ; the latter was a 
real action, was obliged to be brought within a certain time 
(see note to paragr. 6), could not be transmitted to the heirs, 
unless the person entitled to bring it had manifested an in- 
tention to do so, and if it was successfully brought, the testa- 
ment was set aside. 

4. Si tutor nomine pnpiUi cujus 4. If a tutor accepts in the name 
tutelam gerehat, ex testamento pa- of the pupil under his charge a legacy 
tris sui legatum acceperit, cum nihil given in the testament of the tutor’s 
erat ipsi tutori relictum a patre suo, own father, while nothing has been 
nihilominus poterit nomine suo de lefttothetutor himself by his father’s 
inofficioso patris testamento agere. testament, he may nevertheless in his 

own name attack the testament of 
his father as inofficious. 

D. V. 2. 10. 1. 

To accept a legacy was to acquiesce in the validity of the 
testament ; but it was reasonable that a tutor, who had an 
unavoidable duty to perform towards his pupil, should not be 
personally bound by an act done in his capacity as tutor. 

6. Sed et si e contrario pupiUi 6. Conversely, if a tutor, in the 
nomine cui nihil relictum fueiit, de name of his piipil, to whom nothing 
inofficioso egerit et superatus est, has been left, attacks as inofficious 
ipse tutor quod sibi in eodem tes- the testament of his pupil’s father, 
tamento legatum relictum est, non and attacks it unsuccessfully, he does 
amittit. not lose anything that may have 

been left himself in the same testa- 
ment. 

D. V. 2. 30. 1. 

Any heir who attacked a testament as inofficious, unsuccess- 
fully, forfeited to the Jiscns whatever was given him by the 
testament. 
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6. Igitur quartam quis debet ha- 6. That a person should be de- 
bero; ut de inofficioso testamento barred from bringing the action 
agere non possit, sive jure heredi- inofficioso testamento ^ it is necessary 
tario^ sive jure legati vel fideicom- that he should have a fourth, either 
missi, vel si mortis causa ei donata by hereditary light, or by a legacy, 
quaxta fuerit, vel inter vivos in ox Jldeicommissumj ov di. donatio 
iis tantummodo casibus quorum mortis causa, or a donatio inter vivos 
mentiqnem tacit nostra constitutio, in the cases mentioned in our con- 
vel aliis modis qui constitutionibus stitution, or by any of the other 
continentur. Quod autem de quarta means set forth in the constitutions. 
d.iximus, ita intelligendum est ut, What we have said of the fourth 
sive unus fuerit sive plures quibus must be understood as meaning that, 
agere de inofficioso testamento per- whether there be one person only or 
mittitur, una^ quarta eis dari possit, several, who can bring an action de 
ut pro rata eis distribuatur, id est, inofficioso testamento, only one-fourth 
pro virili portions quarta. is to be distributed among all pro- 

portionally, that is, each is to have 
the fourth of his proper share. 

D. V. 2. 8, 6. 8 j D. V. 2. 25 ; 0. hi. 28-30. 2. 

If the donatio iTiter vivos had been made on the express 
condition that it should be reckoned as part of the qucortco legi-- 
tima (D. V. 2. 25 ; C. iii. 28. 35), or had been advanced for 
the purchase of a military rank (C. iii. 28. 30), then it was 
taken into account in estimating how much the recipient was 
entitled to as his fourth ; but, generally speaking, as it was the 
receipt of the fourth of that which a person would have received 
ab intestato that excluded him from bringing the action de 
inofficioso,, the right to this action could not be taken away 
by the receipt of gifts, which, having been made inter vivos, 
could not have formed part of the inheritance ah intestato^ 

The words, vel aliis modis, &c., refer to dotes, and to dona'^ 
tiones propter nuptias (C. iii. 28. 29 : C. vi. 20. 20, 1), which 
were^ taken into account in reckoning the amount due as the 
portio legitima. 

The right to the action de inofficioso might be extinguished, 
(1) by the person entitled to the quarta legitima dying without 
having manifested an intention to dispute the testament : if he 
had done so, the right to the action passed to his heirs (D. v. 
2, 6. 2) ; (2) if he had allowed a time fixed first at two and 
subsequently at five years (Cod. Theod. ii. 19. 5), to elapse 
without bringing the action ; and (3) when he had acquiesced 
directly or indirectly in the testament ; as, for instance, by 
making a contract with the persons instituted, in their capacity 
as heirs (D. v. 2. 20. 1), or by a demand against those per- 
sons for the payment of a legacy, or hy desisting in the action 
when once brought. (D. v. 2. 8. 1.) 

Justinian in his Novels introduced considerable changes in 
the law on these points. First, if those entitled to the portio 
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legitima were more than four in number, they no longer took a 
fourth but a half ; if less than four, then they took a third. 
(Nov. 18. 1.) Secondly, those who could olddm a, portio legi- 
tima were required to be made heirs, and it was no longer 
permitted to give them their portion by a legacy or trust. 
(Nov. 115. 3, 4.) Thirdly, if the testament were declared in- 
ofScious, it was only the institution of the heir or heirs that 
was to be set aside ; the trusts, legacies, gifts of liberty, and 
appointments of tutors were to remain good. (Nov. 115. 4. 
9.) And, fourthly, Justinian fixed and specified the reasons, 
limiting them to fourteen, for any one of which a testator 
might disinherit or omit his descendants, or ascendants ; the 
one on which the testator had acted was to be expressly 
stated. (Nov. 115. 3.) 


Tit. XIX. DE HEREDUM QUALITATE ET 
DIFFERENTIA. 


Heredes autem. aiit necessarii di- Heirs are said to be necessarii^ sid 
cuntur, aut sui et necessarii, aut et necessarily or extranei. 
extranei. 

Gai. ii. 152. 


1. Necessaiins beres est servus 
heres institutus; ideo sic appellatus 
quia, sive velit sive nolit, omnimodo 
postmoitemtestatoris protinns liber 
et necessarius heres fit. Unde qui 
facultates suas suspectas habent, 
solent servnm suum primo aut se- 
cundo aut etiam ulteriore gradu 
heredem instituere j ut si creditori- 
bus satis non fiat, potius ejus here- 
dis bona quam ipsius testatoris a 
creditoribus possideantur, vel dis- 
trahantur, vel inter eos diyidantur. 
Pro hoc tamen incommodo illud ei 
comnaodum prsBstatur, ut ea quae 
post mortem patroni sui sibi acqui- 
sierit, ipsi reseryentur j et quamyis 
bona defuncti non sufiecerint credi- 
toribus, iterum ex ea causa res ejus, 
quas sibi acquisierit, non yeneunt. 


Gai. ii. 153-156 


1. A necessary heir is a slaye in- 
stituted heir,' and he is so called, 
because, 'whether he wish or not, at 
the death of the testator he becomes 
instantly free, and necessarily heir ; 
he, therefore, who suspects that he 
is not in solyent circumstances, com- 
monly institutes his slave to be his 
heir in the first, second, or some 
more remote place,- so that, if he 
does not leave a sum equal to his 
debts, it may be the goods of this 
heir and not those of the testator 
himself, that are seized or sold by 
his creditors, or divided among them. 
But to compensate for this inconve- 
nience, a slave enjoys the advantage 
of having reserved to him whatever 
he has acquired after the death of 
his patron j for although the goods 
of the deceased should be insufficient 
for the payment of his creditors, yet 
property so acquired by the slave is 
not on that account made the subject 
of a further sale. 

I D. xlii. 6. 1. 17. 
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The sale of goods for the payment of debts, brought 
on the debtor an ignominy which was more than a matter 
of opinion, and had legal effects (Gai, ii. 154), and which 
a testator was, therefore, very anxious his memory should 
escape. 

The heres necessarius was legally bound by all the debts of 
the deceased ; but the praetor made a change in the strict law, 
and permitted the goods of the deceased to be distinctly sepa- 
rated from the possessions of the heres necessarius, if the 
heres necessarius demanded, before in any way interfering 
with the goods of the deceased, that this separation should 
take place. When it did take place, the creditors could only 
recover from him the amount of what actually came into his 
hands as heir, while he could deduct from the inheritance all 
that was due to him, himself, or that he had acquired after 
the demand was made. (D. xlii. 6. 1. 18.) 

This benejicium separationis, the right to have the goods of 
the heir separated from those of the testator, was sometimes 
accorded in favour of the creditors of the testator. The heir 
might be insolvent, and then it was for their interest, that the 
testator’s property should be kept distinct. (D. xlii. 6. 1. 17.) 

If the reading, iterum ex ea causa, is to be retained, we 
must either construe iterum as ^further,’ or with Du Caurroy 
make the passage mean, ^ become the subject of a second sale, 
after the goods of the testator are disposed of.’ There is 
another reading, tamen ex alia causa, instead of iterum ex 
ea causa. 


2. Sui autem et necessarii heredes 
suntjVeluti liliuSjfilia, nepos neptisve 
ex filio et deinceps eeteri liheri, qui 
mode in potestate inoiientis fuerint. 
Sed nt nepos neptisve sai lieredes 
sint, non sutEcit eum eamve in po- 
testate avi mortis tempore fuisse j 
sed opns est nt pater ejns vivo patre 
siio desierit suns heres esse, aiit 
morte interceptus aut qnalihet alia 
ratione literatus potestate; tunc 
en^m nepos neptisve in locum patris 
sui siiccedit. "Bed sui quidam here- 
des ideo appellantur, quia domestic! 
heredes sunt, et vivo quoque patre 
quodammodo domini existimantur: 
unde etiam si quis intestatus mor- 
tuiis sit, prima causa est in succes- 
sione liherorum. Necessarii vero 
ideo dicimtixr, quia omnimodo sive 
velint sive nolint, tarn ah intestate 
quam ex testamento heredes hunt; 


2. Heirs are mi et necesmrii, when 
they are, for instance, a son, a daugh- 
ter, a grandson or granddaughter, by 
a son or other direct descendants, pro- 
vided they are in the power of the de- 
ceased at the time of his death. That 
grandchildren should be mi heredes, 
it is not enough that they were in the 
power of their grandfather at the 
time of his decease, but it is also 
requisite, that their father should 
have ceased to be a smis h&res in the 
life-time of his father, having been 
either cut off by death, or otherwise 
freed from paternal authority; for 
then the grandson or granddaughter 
succeeds in place of their father. 
Sui h&'edes are so called because they 
are family heirs, and, even in the 
life-time of their father, are con- 
sidered owners of the inheritance in 
a certain degree. Hence, in case of 
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sed Ms praetor permittit volentibus a person dying- intestate, his cliildren 
abstinere se ab bereditate, nt po- are first in succession. They are 
tins parentis quani ipsorum bona called necessary heirs, because, whe- 
similiter a creditoribus possidean- therthey wish or not, whether under 
tor. a testament or in a succession ah 

intestato^ they become heirs. But 
the prsetor permits them to abstain 
from the inheritance if they wish, 
that if possession is taken of the 
goods of the deceased by his credi- 
tors, the goods may be not theirs, 
but those of their parent. 

Gai. ii. 156-158. 

There is no difficulty in understanding either who were sui 
herecleSy or what was the position they occupied with reference 
to the inheritance. If the ^paterfamilias had had no power 
of making a testament, those persons in his power, who be- 
came sui juris at his death would necessarily have had the 
inheritance at his decease ; they were in a manner, as the text 
says, owners during his lifetime of the inheritance, which must 
actually come into their possession at his death. And, although 
testaments were allowed to alter the legal succession, the 
rights of those who had this interest in the inheritance were 
so far guarded that it was necessary expressly to disinherit 
them in order to deprive them of their interest ; while, on the 
other hand, if the testator appointed any one of them as his 
heir, he was considered thereby to exercise his patHapotestas^ 
so that the suus heres could not exercise any option as to ac- 
cepting or refusing the inheritance, and was a heres neces8a-‘ 
rius, exactly as he was if he succeeded ab intestato until 
the prsetor interfered to enable him to escape the burden. 
In every case the suus heres took the inheritance or his share 
in it, and without any act or exercise of his own will ; if he 
were insane or beneath the age of puberty, no authority was 
needed to enable him to accept it, and he never had to enter 
formally on an inheritance that belonged to him immediately 
the paterfamilias died, unless he was instituted by the pater- 
familias only conditionally, and then the inheritance belonged 
to him immediately on the condition being fulfilled. If the 
grandson, instituted while his father was disinherited, was in 
the power of the deceased at the time of his death, he became 
suus heres et necessarius^ but becoming, on the testator’s 
death, in the power of his own father, immediately placed his 
father in the position he himself occupied — patrem suum sine 
aditione heredem fedt et quidem necessarium. 

Commentators are divided on the question whence the term 
suus heres arose. Why was such an heir termed suus ? There 
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are two inodes of accounting for the term : one, which this 
passage, borrowed from Gains, seems to countenance, and 
which Cujacius first brought forward in his notes to this pas- 
sage, makes swi heredes mean persons who took an inheritance 
that was their own, who were heirs not of the paterfamilias^ 
but of themselves, and being, as Cujacius expresses it by a 
Greek equivalent, avroKXvpovofMoi^ took what thus belonged to 
them already, and only received possession of that over which 
they had always had a kind of ownership. As the hereditas 
might, with regard to them, have been termed especially and 
properly sua, so they themselves were termed sui heredes. 
The other opinion, which is sanctioned by the authority of 
Papinian (D. xxxviii. 6. 7), who says, if a grandson whose 
father was dead, suus heres erit, cum et ipsefuerit inpotestate^ 
refers the origin of the term to the common and well-known 
usage of suuSy as a person in the power of the paterfamilias. 
The sui heredes were those who united the characters of su% 
that is, were in the power of the paterfamilias^ and were his 
heredes^ which no one could have been who was not sui juris 
at the time of the death of the paterfamilias^ as the hereditas 
would have immediately passed from them to the person in 
whose power they were. The latter origin of the term seems 
the more probable. 

As the text informs us, the praetor interposed to prevent its 
being in every case obligatory on the suus heres to accept the 
inheritance; he was only treated as an heir if he intermeddled 
with the inheritance ; and until he had in some way shown his 
intention of doing so, the praetor refused to permit any action 
to be brought against him as suus heres by the creditors of the 
deceased. The beneficium ahstinendiy as this power of ab- 
stainingwas termed, differed from the heneficiumseparationis^ 
accorded to slaves, by no express demand being necessary, as 
it always existed in the absence of express intention to accept 
the inheritance, and also by its being a protection to the suus 
heres against all actions whatever brought against him in his 
capacity of heir, while the slave was liable to the amount of 
the property of the deceased. 

The suus heres who had availed himself of this privilege, 
did not thereby cease to be heir. He could afterwards accept 
the inheritance if the goods were not sold by the creditors. 
(D. xxviii. 8. 8.) 


3. Ceteri qui testatoris juii sub- 
ject! nou sunt, extranei heredes ap- 
pellantur; itaque liberi quoque nos- 
tii qui in potestate nostra non sunt^ 
heredes a nobis instituti, extranei 


3. All those who are not subj ect to 
the power of the testator, are termed 
extranei heredes : thus, children, not 
within our power, whom we insti- 
tute heirs, are extranei heredes, So, 
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heredes videntur. Qua de causa et 
qui heredes a matre iustituuntur, 
eodem numero sunt, quia feminse in 
potestate liberos non habent. Ser- 
vus quoque beres a domino institu- 
tus et post testamentum factum ab 
eo manunaissus, eodem numero ba- 
betur. 

Gai. 


too, are children, instituted beira 
by tbeir mother, for a woman has not 
her children xmder her power. A 
slave also, whom bis master has in- 
stituted by testament and afterwards 
manumitted, is considered a h&res 
extraneus, 

ii. 161. 


4. In extraneis her edibus illud ob- 
servatur, ut sit cum eis testamenti 
factio, sive ipsi beredes instituantur, 
sive hi qui in potestate eorum sunt j 
et id duobus temporibus inspicitur, 
testamenti quidem facti ut constite- 
rit institutiOj mortis vero testatoris 
ut effectum babeat. Hoc amplius et 
cum adierit bereditatem, esse debet 
cum eo testamenti factio, sive pure 
sive sub conditione beres insti tutus 
sit 5 nam jus beredis eo vel maxime 
tempore inspiciendum est, quo ac- 
quirit bereditatem. Medio autem 
tempore inter factum testamentum 
et mortem testatoris vel conditionem 
institutionis existentem, mutatio 
juris non nocet beredi ; quia, ut 
diximus, tria tempora inspicimus. 
Testamenti autem factionem non 
solum is habere videtur qui testa- 
mentum facere potest, sed etiam 
qui ex alieno testamento vel ipsi 
eapere potest vel alii acquirers, licet 
non possit facere testamentum. Et 
ideo fiiriosus et mutus et postumus 
et infans et filiusfamilias et servus 
alienus testamenti factionem habere 
dicuntur: licet enim testamentum 
facere non possint, attamen ex tes- 
tamento vel sibi vel alii acquirers 
possimt. 


4. As to extrand h&redes, the rule 
is, that the testator must have tes- 
tanienti factio with them, whether 
they are instituted heirs themselves, 
or whether those under their power 
are instituted. And this is required 
at two several times : at the maJdng 
of the testament, that the insti- 
tution may be valid, and at the tes- 
tator’s death, that it may take effect. 
Eurther, at the time of entering up- 
on the inheritance, testamenti factio 
ought still to exist with the heir, 
whether he is instituted simply or 
conditionally j for his capacity as the 
heir is principally regarded at the 
time of acquiring the inheritance. 
But in the interval between the mak- 
ing of the testament and the death 
of the testator, or the accomplish- 
ment of the condition of the institu- 
tion, the heir will not be prejudiced 
by change of status j because it is 
the three points of time which we 
have noted that are to be regarded. 
Not only is a man who can make a 
testament said to have testamenti 
faetioj but also any person who under 
the testament of another can take 
for himself, or acquire for another, 
although he cannot himself make 
a testament ,* and therefore insane 
and, dumb persons, posthumous 
children, infants, sons in power, and 
slaves belonging to others, are said 
to have testamenti factio. For al- 
though they cannot make a testa- 
ment, yet they can acquire by testa- 
ment either for themselves or others. 


D. xxviii. 6. 49. 1 ; D. xxviii. 1. 16. 1. 

The necessity for the heir having testamenti factio at the 
time of the making of the testament proceeded from the 
ancient mode of making testaments. When, in the calata 
eomitia^ the testator orally announced who it was on whom he 
wished his legal existence, his persona, to devolve after his 
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death, the person designated could not have accepted the 
devolution unless he had been in the enjoyment of those rights 
of citizenship implied in the testamenti f actio ; and when tes- 
taments were made jper ces et Ubram^ it was equally necessary 
that the purchaser, that is, the heir, should have those rights 
of citizenship which would enable him to go through a sale by 
mancipation. 

It will be observed that the text says that it was immaterial 
whether the heir preserved his testamenti f actio between the 
two periods of the making the testament and the death of the 
testator ; if he lost it between the two later epochs, viz. the 
death of the testator and the entrance on the inheritance, he 
could not take, and it would not avail him that he had recovered 
it at the time of entering on the inheritance. (D. xxviii. 2. 29. 5.) 

The classes mentioned in the concluding portion of this 
paragraph might have the rights of citizenship, and only be 
accidentally prevented from exercising those rights. 

6. Extraneis autem heredibus de~ 6. JExtrand heredes 

liberandi potestas est de adeunda whether they will enter upon the in- 
hereditate vel non adeunda. Sed heritance. But, if one, who has the 
sive is cui ahstinendi potestas est, liberty of abstaining, intermeddles 
immiscuerit se bonis hereditatis, with the property of the inheritance, 
sive extraneus cui de adeund a here- or an extraneua JiereSj'who is permitted 
ditate deliberare licet, adierit, pos- to deliberate, enters on the inherit- 
tea relinquendae hereditatis faculta- ance, it will not afterwards be in his 
tern non habet, nisi minor sit viginti power to renounce the in^ieritance, 
quinque annis j nam hujus aetatis rmless he shall be under the age of 
hominibus, sicut in ceteris omnibus twenty-five years ; for the prjBtor, as 
causis, deceptis, ita et si temere in all other cases he relieves minors 
damnosam hereditatem susceperint, who have been deceived, so too he 
preetor succurrit. does when they have rashly taken 

upon themselves a burdensome in- 
heritance, 

Gai. ii. 162, 163. 

There was no fixed time within which it was necessary that 
the heir should decide whether to accept or reject the inheri- 
tance, excepting when the testator fixed the time himself by 
what was termed cretio. (See note to paragr. 7.) Those who 
were interested in his making a decision could compel him by 
action to do so, and the praetor then, if he wished, allowed him 
time to deliberate, never less than one hundred days. Justinian 
decides that the time given should not exceed nine months, or, 
as a special favour from the emperor, a year. If he did not 
decide within the appointed time, hewas taken to have rejected 
the inheritance, if the action to compel a decision was brought 
by substituted heirs or a heres ah intestato ; to have accepted 
it, if the action was brought by legatees or creditors. If he 
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died before tbe expiration of the time, and within a year of the 
first commencement of his right to enter on the inheritance, his 
heir could, during the unexpired remainder of the time, decide 
in his place. (D. xxviii. 2. 28; Cod. vi. 30. 19.) 

The mode by which the prsetor interfered for the protection 
of minors was called the restitutio in integrum. (See Bk. i. 
Tit. 23. 2.' 


6. Sciendum tamen est divumPIa- 
drianum etiaxn majori viginti quiu- 
que annis veniain dedisse, cum post 
aditam. liereditatem grande ses ali- 
enum, quod aditas hereditatis tem- 
pore latebat, emersisaet. Sed hoc 
quideiii divua Hadrianus cuidam 
special! beneficio proestitit; divus 
autemGordianus postea inmilitibus 
tantummodo liocextendit. Sed nos- 
tra beiievoleniia commune omnibus 
SLibjectis imperio nostro hoc bene- 
ficium proestitit, et constitiitionem 
tarn {Bquisaimam quam nobilem 
acripsit, eujus tenorem si observa- 
verint homines, licet eis et adire 
liereditatem, et in taiitum teneri 
quantum valere bona hereditatis 
contingit: ut ex hac causa neque 
dolibcrationis auxilium eis fiat ne- 
coHsarium, nisi omissa observatione 
nostra) conslitutioiiis, et denberan- 
dum existimaverinl, et sese veteri 
gravamini aditioiiis supponere nia- 
luerini. 

Gai. ii. 163 ; 


6. The Emperor Hadrian, however, 
once gave permission to a person of 
full age, to relinquish an inheritance, 
•when it appeared to be encumbered 
with a great debt^ which had been 
unknown at the time that he had 
entered on the inheritance. But this 
was granted as a special favour. The 
Emperor Gordian afterwards exten- 
ded this as a settled privilege, but 
only to soldiers. But we in our good- 
ness have rendered this benefit com- 
mon to all our subjects, having dic- 
tated a constitution as just as it is 
illustrious, by which, if heirs will at- 
tend to its provisions, they may enter 
upon their inheritance, and not be 
liable beyond the value of the estate ; 
so that they need not have recourse 
to deliberation, unless, neglecting to 
conform to our constitution, they 
prefer to deliberate, and submit 
themselves to the liabilities attend- 
ing the entering on the inheritance 
under the old law, 

C. vi. 30. 22. 


Commentators have termed the privilege alluded to here the 
hew/loiwm vnventarii. Within thirty days after the heir be- 
(*,am*e acquainted with his rights, an inventory of the property 
might he begun, which was to be finished within ninety days 
from iho same time. This inventory was to be made in presence 
of a t(MliOy or public notary, and of any parties interested 
who migtit wish to be present, or else of three witnesses. 

If the heir chose to avail himself of this privilege, he en- 
tirely separated iho estate of the testator from his own; he 
could deduct anything that might be owing to him from it, and 
had to pay to it anything he might owe. He first paid the 
exponses of the funeral and of the inventory, and then all the 
creditors in the order they sent in their claims. If there was 
any surplus, he took it ; if any deficiency, he was not liable. 
(God. vi 30. 22.) 


X 
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7. A stranger, instituted by testa- 
ment, or called by law to a succession 
ah intestatOj may become heir, either 
by doing some act as heir, or even 
by the mere wish to accept the inhe- 
ritance. And a man acts as heir if 
he treat any of the goods of the in- 
heritance as his own, by selling any 
part, or by cultivating the ground, or 
letting it, or in any other way declare, 
either by act or word, his intention 
to enter on the inheritance, provided 
only that he knows that the person, 
with respect to whose estate he acts 
as heir, is dead, testate or intestate, 
and that he himself is the heir ; for 
to act as heir is to act as proprietor ; 
and the ancients frequently used the 
term heir to denote the proprietoi'.' 
But as a stranger may became heir 
by a mere intention, so, on the con- 
trary, by a contrarj-^ intention, he is 
at once barred from the inheritance. 
Nothing prevents a person, who was 
born deaf and dumb, or subsequently 
became so, from acting as heir, and 
acquiring the inheritance, if only he 
knows what he is doing. 

GrAi. ii. 166, 167. 1G9 j D. xxix. 2. 5. 

Besides the two modes of entering on the inheritance here 
mentioned, namely, forming an intention to do so, and doing 
some act as heir, there was a mode, abolished by a constitution 
of Arcadius, Honorius, and Theodosius (a.d. 407), called 
cretio. Gretio appellata est, quia cevnere est quasi decor- 
nere et constituere, (Gai. ii. 164.) The testator himself, 
in his will, fixed the time within which the heir was to decide 
whether he' would accept the inheritance. Generally the time 
was made to run from the period when the heir became ac- 
quainted with his rights, and this was called the cretio vul- 
garis ; sometimes from that when the rights accrued to him, 
and this was called the cretio continual The heir could alter 
his decision at any time within the limited period. His deci- 
sion w’as expressed, when made, by forms more solemn than 
when the aditio was made by a simple declaration of intention, 
(v. Gai. in loc. cit) The heir was said adire hereditatem 
whenever he in any way entered on the inheritance, whether by 
doing some act as heir (pro herede gerere) or by the mere in- 
tention to be heir (nuda voluntate). Of course this intention 
would be manifested in some way or other ; but it was the for- 
mation, not the expression, of the intention that constituted 


7. Item extraneusberes testamen- 
to institiitus, aut ab inteatato ad 
legitimam hereditatem vocatus, po- 
test aut pro herede gerendo aut 
etiam nuda voluntate suscipiendse 
hereditatis heres fieri. Pro herede 
autem gerere quis videtur, si rebus 
hereditariis tamquam beres utatur 
vel vendendo res hereditarias vel 
praediacolendolocandove et quoquo 
modo, si voluntatem suam declaret 
vel re vel verbis de adeunda here- 
ditate: dummodo sciat eumin cujus 
bonis pro herede gerit, testatum in- 
testatumve obiisse et se ei heredem 
ease. Pro herede enim gerere est pro 
domino gerere ; veteres enim heredes 
pro dominis appellahant. Siciit au- 
tem nuda voluntate extraneus heres 
jit, ita et contraria destinatione sta- 
tim ab bereditate repellitur. Eum 
qui surdus vel mutus natus est, vel 
postea factus, nihil pi'ohibet pro he- 
redo gerere et acquirers sibi here- 
ditatem, si tamen intelligit quod 
agitur. 
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tlie entrance on the inheritance. Properly speaking, one per- 
son could not enter on an inheritance for another ; but there 
were necessarily exceptions, such as that a tutor might accept 
an inheritance in behalf of his infant pupil. No one could 
enter on part of the inheritance, nor could he enter condi- 
tionally, or for a certain time. Directly he did enter, he was 
clothed with the persona of the deceased, whom he represented 
as if he had succeeded immediately on his death. (D. xxix. 
2. 54.) 


Tit. XX. DE LEGATIS. 

Post hiec Tideamiis de legatis. We will now proceed to treat of 
Qnse pars juris extra propositam legacies. This part of the law may 
quidem materiam vidotur, nam lo- not seem to fall within our present 
pdmur de iis juris figuria quibus subject, namely, the discussion of 
per univeraitateni res nobis acqui- those methods by which things are 
runturj sed cum omnino de testa- acquiredper but/as we 

mentis deque heredibua qui testa- have already spoken of testaments 
mento instituuntur, locuti sumus, and testamentary heirs, we may not 
non sine causa sequent! loco potest improperly pass to the subject of 
haec juris materia tractaii. legacies. 

Gai. ii. 191. 

A legacy, being a mode by which the property in one or 
more particular things is acquired, ought not, properly, to he 
discussed in the part of the Institutes devoted to the discus- 
sion of the modes of acquiring a wriwersitas rerum. 

In Eoman law a legacy was an injunction given to thelunr 
to pay or give over a part of the inheritance to a third person 
— Legatuni, quod leg is mode id est imperative^ testamem1<^ 
relinquituT, (JJXjV?Meg. 24. 1.) Without an heir there could 
be no legacy: and, therefore, if no instituted heir entered oii 
the inheritance, tlm gift of the legacy was useless. The term 
was never applied, as in English law, to a direct bequest. 

1. Legalum itaqtxe est donatio 1. A legacy is a Idnd of gift left 

quffidam a dofimcto rolicta. by a deceased person. 

B. xxxi. SO. 

2, Sed dim quidem orant legato- 2. Formerly, tlierc wore four kinds 
ram genera quatuor, per vindica- of legacies, 

tionem, per damnatioiiem, siuendi demnatmmuj svnmdi modo, an<l 
modo, per prajceptionera ; et eeria per preoceptuwem^ Therewasacer- 
qnadam verba cxiiquegoneri legato- tain form of words proper to each 
ram adsignataerant,|)erquf)e singula of those, by which they were dialin- 

§ enera legatorum significabantur. guished one from another. But these 
ed ex constitutionibus divorum solemn forms have been wholly snp- 
principum solemnitas hujusmodi pressed by imperial constitutions. 

X 2 
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Yerboriim peiiitus sublata est. Nos- 
tra autem constitutio, quam cum 
magna fecimus lucubratione, de- 
fimctoriim volimtates validiores esse 
CLipienteS; et non yerbis sed Tolun- 
tatibus eorum fayentes, disposuit ut 
omnibus legatis una sit natura, et 
quibuscumc|ue yerbis aliquid dere- 
lictum sit, liceat legatariis id perse- 
qui, non solum per actiones person- 
ales, sed etiam per in rem et per hj-- 
potbecariani. Cujus constitutionis 
perpensum modum ex ipsius tenore 
perfectissime accipere possibile est. 

G-ai. ii. 192, 193. 201. 209. ^ 


We also, desirous of giying respect 
to tbe wishes of deceased persons, 
and regarding their intentions more 
than their words, have, by a constitu- 
tion composed with great study, en- 
acted that the nature of all legacies 
shall be the same ; and that legatees, 
whatever may be the words employed 
in the testament, may sue for what 
is left them, not only by a personal, 
but by a real or an hypothecary 
action. The wisdom of this consti- 
tution may be easily seen by a perusal 
of its dispositions. 

16 5 0. yi. 37. 21 j 0. vi. 43. 1, 


Per mndicationem. The formula in this species of legacy 
ran thus : ^ Hominem Stich'wm do^ or ^ do^ i or ‘ oa- 
^ito^ sumito^ sihi haheto.^ The legacy was said to be per vin- 
dicationem, because, immediately on the heir entering on the 
inheritance, the subject of the legacy became the property of 
the legatee ex jure Quiritiuniy who could accordingly claim it 
by vindicatio. The testator could only give, in this way, things 
of which he had the dominium ex jure Quiritium, both at the 
time of making the testament and of his death ; excepting that 
such dominium at the time of death alone was sufficient when 
the subject of the legacy was anything appreciable by weight, 
number, or measure, as wine, oil, money, &c. (Gai. ii. 196.) 

Per damnationem. The formula ran thus : ‘ Heres meus 
damnas esto daref or faeito^ heredem meum dare 

jubeo,^ Tbe legatee did not, by this legacy, become proprietor 
of tbe subject of the legacy ; but he bad a personal action 
against the heir to compel him to give {dare\ to procure 
{prmtare\ or to do {faGere), that which the terms of the 
legacy directed. Anything could be given by this legacy that 
could become the subject of an obligation, whether the pro- 
perty of the testator, the heir, or any one else. The rights it 
gave were, therefore, said to be the optimum jus legatL (Ult. 
Peg* 24. 11 ; Gal ii. 204-208.) 

Sinendi modo. The formula of this kind of legacy was : 
^ Heres meus damnas esto sinere Ludum Titium sumere 
illam rem sibique habereJ (Gai. ii. 209.) The heir is to 
allow the legatee to take the thing given. This form, then, was 
applicable to anything that belonged to the testator or to the 
heir, but not to anything belonging to a third person. The 
legatee did not become the owner of the thing given until he 
took possession. If the heir refused to allow the legatee to 
take possession, the legatee might compel him to do so by the 
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personal action termed ^ Qidcquid heredem ex testamento 
dare facere oporteV (Q-ai. ii. 213. 214.) 

Per pTceeeptionem. The formula ran : ^ Luchcs Titius illcmi 
rem prcecipito ^ {i,e. take beforehand). The proper applica- 
tion of this form was to a gift made to one already instituted 
heir, of something which he was to take before receiving his 
share of the inheritance. The heir could enforce his claim to 
this something beyond his share by the action termed judicium 
familice erciscundce^ Le. for having the inheritance portioned 
out by a judge, who assigned the thing given by the legacy 
to the heir as legatee. It was only by a mistake in language 
that this form was applied to a gift to a person not an heir ; 
but a gift made in this form to a person not heir w^as not 
void ; for the senatus-consuUum Neronianum^ about A.i). 60, 
made every such legacy valid as a legacy per damnationem. 
Gains mentions that the Prociilians attempted to get over the 
difficulty where the word prcecipito was used to give a legacy 
to a person not heir, by reading ^prcecipito^ as ^ capita 
and this construction w^as confirmed by a constitution of 
Adrian. (Gax. ii, 218-221.) 

Under the imperial legislation the value attached to these 
formulae was gradually lessened. By the senatus-cojisultum 
Neronianum it was enacted that any legacy given in a form of 
words not suited to the gift intended should be as valid as one 
given in the form most favourable to the legatee. ^ TJi quod 
minus aptis verbis Ugatum est pervmie sit ao si optima jure 
legitium essetJ (UluI lieg. 24. 11 ; Gat. ii, 197. 218.) The 
foronulce remained, but a mistake in their use could no longer 
injure the legatee: and in every case the legacy, however ex- 
pressed, had the effect of a legacy given per dmmiationem. In 
A.n. 342 a constitution of Constantine II., Constantins, and 
(kjnstans, abolished the use ot formuloi in all legal acts. (C. ii. 
58. 1.) The division of legacies still theoretically remained, but 
the appropriate foromdee were no longer in use. Finally, Jus- 
tinian, as wc ace in the text, enacted that all legacies shouhl 
be of the same nature, and that the legatee might enforce the 
legacy by personal, real, or hypothecary actions, according to 
the nature of the gift. 

3, Sed non usque ad earn consti- 3. Wo have not, however, judged it 
tutioiumx stand ion esse existimavi- expo<Hentto confno ourselves within 
naiR ; cum enim aiitiquitatem inve- the limits of this constitution j for, 
x)imus legataquidemstricde conclu- observing that the ancients confined 
dentem, lideicommiHsis aiitom qum Icgacdes within strict rules, hut ac- 
ex voluntatB inagis desttondebant cord<id a greater latitude toJ^Aicone- 
defunctorum, pinguiorom naturam mma as arising more immediately 
indiilgent©m,necessarium 0 sseduxi- firom. the wishes of the deceased, ^ve 
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mus omnia legata iideicommissis have thought it necessary to make 
exsequare, ut nulla sit inter ea dif- all legacies equal to gifts in trust, so 
ferentia j sed quod deest legatis,hoc that no difference really remains be- 
repleatur ex natura fideicommisso- tween them. Whatever is wanting 
rum, et si quid amplius est in lega- to legacies they will borrow from 
tis, per hoc crescat hdeicommis- fideicommissay and communicate to 
sorum natura. Sed ne in primis them any superiority they themselves 
leg'um cunabulis permixte de his may have. But, that we may not 
exponendo studiosis adolescentibus raise difficulties, and perplex the 
qiiamdam introducamus difficulta- minds of young persons at their en- 
tem, oper80 pretium esse duximiis trance upon the study of the law, by 
interim separatim prius de legatis et explaining these two subj ects j ointly, 
posteadendeieommiasis tractare,ut we have thought it worth while to 
natura utriusque juris cognita facile tr-eat separately, first of legacies and 
possint permixtionem eorum erudi- then of trusts, that, the nature of 
ti subtilioribus auribus accipere. each being known, the student thus 

prepared, may more easily under- 
stand them when mixed up the one 
with the other. 

C. vi. 43. % 

All that remained, after the changes noticed in the text, to 
distinguish legacies from fideicommissa, was the general cha- 
racter of the expressions used. If they were imperative, the 
gift was a legacy ; if they assumed the form of a request, and 
were given precative^ they were fideicommissa. If a gift was 
in form imperative, but it was not valid as a legacy, it was valid 
as a trust. If such a gift could be valid as a legacy, it was of 
course regarded as a legacy, and not as jfidelcommissum. 

A difference still remained with respect to the gifts of liberty 
to a slave. (Vid. Tit. 24. 2.) A direct legacy of liberty made 
the slave the lihertua of the testator ; a gift of liberty by a 
Jldeicommissum made the slave the libertus of the fidei- 
commissarius. 


L Non solum autem testatoris vel 
heredis res, sed etiam aliena legari 
potest, ita ut herescogatur i*ediinere 
earn et pracstnro j vel, si non potest 
redimere, mstimationem ojiis dare. 
Sed si talisrossit cujus non est com- 
nicrcium, nec oostimatio ej ua debe- 
tur, sicuti si Oampum Martium vel 
basilicas vel templa, vel quae publico 
USUI destinata sunt, logaverit ; nam 
imlliusmomentilegatmn est. Quod 
aiilem diximiis alienam rem ^osso 
legari, ita intelligendom ost, si de- 
functus sciebat alienam rem esse, 
non et si ignorabat j forsitan enim 
Ni scisset alienam, non legasaet. Et 
ita divus Pius rescripsit ; et verius 
esse, ipsum qui agit, id est legatari- 
um, probaxe oportere scisse alienam 
rem legare defunc turn, non heredem 


4. A testator may not only give as 
a legacy bis own property, or that of 
his heir, but also the property of 
others. The heir is then obliged 
either to pnridiase and deliver it, or, 
if it cannot bii bought, to give ita 
value. But, if the thing given is not 
in its nature a subjtMJt hf * commerce, 
or purchasable, the heir is not bound 
to pay the value to the legatee j as if 
a man should bequeath the Campus 
Martins, the pahuses, the temples, or 
any of the things appropriated to 
public purposes, for such a legacy is 
of no etfect. But when we say that 
a testator may give the goods of 
another as a legacy, we must be 
understood to mean, that this cau 
only be done if the deceased knew 
that what he bequeathed belonged to 
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probare oportere ignorasse alienam, another, and not if he were ignorant 
9 ^uia semper necessitas probandi in- of it ; since, if he had known it, he 
cumbit illi qui agit. would not perhaps have left such a 

legacy. To this ellect is a rescript of 
the Emperor Antoninus, which also 
decides that it is incumbent upon the 
plaintiff, that is, the legatee, to prove 
that the deceased knew that what he 
left belonged to another, not upon 
the heir to prove that the deceased 
did not know it, for the burden of 
proof always lies upon the person 
who brings the action. 

Gai, ii. 202 j D. xxx. 39. 7. 10 j D. xxxi. 67. 8 ; C. vi. 37. 10 ; D. xxii. 3. 21. 

5. Sed et si rem obligatam credi- 5. If a testator gives as a legacy- 
tori aliquis legaverit, necesae habet anything in pledge to a creditor, the 
heres luere. Et hoc quoque caau heir is bound to redeem it. But in 
idem placet quod in re aliena, ut ita this case, as in that of the property 
demum luere necesae habeat heres, of another, the heir is not bound to 
si aciebat defunctus rem obligatam redeem it, unless the deceased knew 
esse ; et ita divi Severus et Antoni- that the thing was pledged ; and this 
nusToscripserunt. Si tamen defunc- the Emperors Severus and Antoni- 
tiis voluit legatum luere et hoc ex- nus have decided by a rescript. But 
prossit, non debet heres earn luere. when it has been the wish of the 

deceased that the legatee should re- 
deem the thing, and he has expressly 
said so, the heir is not bound to 
redeem, it. 

D. XXX. 5. 7. 

G. Si res aliena legata fiierit, et C. If a thing belonging to another 
ejus vivo testatore Icgatavius domi- bo given as a legacy, and become the 
nus fact us fuerit, siquidem ex causa property of the legatee in the life- 
emptitJiiis, ex teatamcnto actiono time of the testator, then, if it ho- 
pretium consoqui potest j si voro ex come so by purchase, the legatee 
causa lucrativa, veluti ex causa do- may recover the value, by an action 
nationis vel ex alia simili causa, founded on the testament j but if 
agore non potest : nauitraditumost, the legatee obtained it by any wa.y 
duas lucrativaa caiisas in eurndem of clear gain to him, as by gift, or 
hominoui et in eamdom rem concur- any similar mode, he cannot bring 
rerc non posse. Hac ration©, si ex such an action, for it is a r(‘ceived 
duobusteeiaiucniiseademreseidem rule, that two modes of acquiring, 
debeatur, interest utriim rein an each being one of clear gain, can 
awtimaiioneiu ex testamentoconse- never meet in the same person .with 
cut us ost : nam si rem, agere non regard to the same thing. If, tliere- 
potest, quia habet earn ex causa fore, the same thing be ^ven by two 
lucrativa j si sestimationem, agere testaments to the same person, it 
potest, makes a diOerem'.e, whether the lega- 

tee has obtained the thing itself,^ or 
the value of it, under the first, for, 
if he has already received the thing it- 
self, he cannot bring an action, for he 
has received it by a mode of clear gain 
to him j but. if he has received the 
value only, he may bring an action, 
B. XXX. 108 j B. xliv. 7. 17,* B. xxx. 34. 2. 
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It may be observed, that if a person acquired the subject of 
a legacy by a causa during the lifetime of the testa- 

tor, and the legacy was made, not in his own favour directly, 
but was given to his slave, or a descendant in his power, he 
could recover the value of the thing given from the heir. In 
such a case the two causce lucrativcB were not considered so to 
unite in one person as to violate the general rule, although, in 
fact, the result was the same as if the rule had been directly 
violated. (D. xxx. 108.) 

In the beginning of this paragraph it is said that if the 
legatee acquire the thing during the lifetime of the testator by 
a causa lucrativa^ he could not regain it or its value by 
legacy. The vivo testatore is merely an example ; it would be 
the same if the legatee acquired the thing by a causa lucrativa 
at any time before receiving it by way of legacy. 

7 . Ea quoque res qass in rerum 7. A thing not in existence^ but 
natura non est, si modo futura est, which one day will be in existence, 
recte legatur : veluti fructus qui in may be properly given as a legacy, 
illo fundo nati erunt, aut quod ex as, for instance, the fruits which shall 
ilia ancilla natum erit. grow on such a farm, or the child 

which shall be born of such a slave. 

Gai. ii. 203. 


8. Si eadem res duobua legatasit 
sxve conjunctim sive disjanctira, si 
amboperveniant adlegatum, scindi- 
tur inter eos legatum *, si alter defi- 
ciat, quia aut spreverit legatum, aut 
vivo testatoi*e decesserit, vel alio 
quolibet modo defecerit, totum ad 
collegatarium pertinet, Conjunctim 
autem legatur, veluti si quis dicat, 
Titio et iSeio hominem Sticham do 
lego; disjunctim ita, Titio hominem 
Sficlium do lego, Seio Stichuni do 
lego. Sed et si expresserit eum- 
dem hominem Stichum, aeque dis- 
junctxm legatum intelligitur. 


Gai. 


8. If the same thing is given as a 
legacy to two persons, either con- 
jointly or separately, and both take 
thelegacy, it is divided between them. 
But should either of the legatees^ fail 
to take it, either from refusing it or 
from dying in the lifetime of the tes- 
tator, or from any other reason, the 
whole goes to his co-legatee. A legacy 
is given conjointly, if a testator say, I 
give as a legacy my slave Stichus to 
Titius and Seius : but separately, if 
he say, I give as a legacy my slave 
Stichus to 'fitiiia ; I give as a legacy 
my slave Stichus to Seius. And if 
the testator say, that he gives the 
same slave Stichus, yet the legacy is 
still taken to be given separately, 
ii. 190. 


A legacy might be void originally, when it was said to be 
taken pro non scripto^ i. e. as if it had never been inserted ; or 
it might be valid originally, and yet before the rights of the 
legatee were fixed (i.e. to use the technical term (see note on 
paragr. 20), before the dies cedit) the legatee might die or 
refxise the legacy, or become incapable to take, when the legacy 
was called irritum or destitutum; or the rights off he legatee 
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might be fixed^ but before the legacy was actually delivered 
over to him, it might be taken away from him on account of 
something rendering him unworthy to receive it ; the legacy 
was then called ereptitium {quce ut indignis eripitur). If 
there were no co-legatees, the legacy, if ereptitium, went to 
tYiefiscus ; in the two other cases the failure of the legacy was 
for the benefit of the heir. The legacies were burdens with 
which he might have been, but was not, charged. 

But if there was a co-legatee the case was different. Co-lega- 
tees might be created, according to a division made by Pauliis 
(D. 1. 16. 142), re, re et verbis, or verbis; re being equivalent 
to the disjunctim of the text, when the same gift was made 
separately to two or more persons ; re et verbis, equivalent to 
the conjunctim of the text, when the same thing was given at 
once to two or more ; and verbis, in which the joint legacy was 
only apparent, the gift being made at once to two or more, but 
their respective shares being assigned them, as ‘ lego Titio et 
Seio ex cequis par tibus.’ 

The rights of co-legatees were very different at different 
periods of Roman law. Originally the interest of the co-legatee 
was determined by the formula under which the legacy was 
given. If it were per vindicationem, the right to the property 
in the whole thing given passed to each legatee. They might 
divide it between them, but this was for their own convenience. 
They each had, in the eye of the law, the whole. If it were 
given per danmationem, no right to the property passed, but 
each legatee was a creditor of the heir in respect of the thing 
given. Accordingly each co-legatee could recover from the heir 
the whole of the thing given, or its value in money. {8ing%lis 
solida res dehebitur. GtAX. ii. 205.) Before the lex Pupia 
Foppem there was no such thing as accrual of legacies between 
co-legatees ; each legatee was entitled to the property in the 
whole thing, or was creditor for the w^'hole. When the legacy 
was per vindicationem, iimside a difference in fact, whether his 
co-legatce took or not, but not in law, as in any case the law 
considered him to have the whole legacy {in solidumhahiU ) ; 
if it were given per damnaiionem, it made no difference in law 
or fact, for each legatee was creditor for the whole. 

The lex Papia Poppem introduced a new system. It took 
away tlie legacies of the unmarried and the childless, and gave 
them to those who were fathers and married. No one could 
take as heir or legatee who was unmarried (ccelebs) or childless 
{orbus). At the same time the dies cedit, as it was called, that is, 
the time when the rights were fixed (see note to paragr. 20) was 
thrown forwards from the date of the testator’s death to that 
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of the opening of the testament. Thus many legacies fell to 
the ground ; they became caduca^ and were diverted from the 
course inteuded ^by the testator. Quod quis sibi testamento 
relictum, ita ut jure civili cajpere jpossit, aliqua ex causa non 
ceperit caduoiim appellatur^ veVwti ceciderit ah eo, (Ulp. 
Reg, 17. I.) The term caduca was strictly applied only to 
these lapses of legacies caused by the provisions of the lex 
Papia Po'ppcea^ but was subsequently used for the failure of 
any testamentary disposition. Failures in legacies, occasioned 
by any of the rules of the civil law, and not by the lex Papia 
Poppcea^ were said to be m causa caduc% and were subjected 
by that law to the same rules as governed the caduca. These 
caduca were given, in the first place, to co-legatees having 
children; but by a distinction, based apparently on no very good 
reason, it was only those joined re et verbis ^ and those joined 
verbis, who were considered co-legatees for this purpose ; 
those joined re were not. If there were no co-legatees with 
children, the legacies went to the heir who had children. If 
there were none, then to legatees generally who had children. 
If none had children, then to the Jiscus. Any legacy given by 
the lex Papia Poppcea might be refused : if accepted, it passed 
with all the burdens attaching to it. Caduca cum suo onere 
fiunt (Ulp. Reg. 17. 2.) The lex Papia Poppcea excepted 
from its provisions the descendants and ascendants of the testa- 
tor to the third degree, and left them^'us antiquum in caducls 
(Ulp. Reg. 18) ; i. e. they were subject to the old rules of the 
civil law. Legacies which were originally void did not come 
within the scope of this law. 

By a constitution of Caracalla (Ulp. Reg. 17. 2), all caduca 
were at once gi^en to the fiscus, and no legatee or heir any 
longer profited by the failure of legacies under the lex Papia 
Poppcea, 

Constantine abolished the law of incapacity arising from 
celibacy. (Cod. viii. 58.) And Justinian did away with all 
the law of caduca springing out of the lex Papia Poppwa. 
The distinction between the kinds of legacies being no longer 
in existence, new provisions on the subject were made. (G. vi. 
51. 11.) The right to bring a real action was to attach to 
evexy legacy ; and co-legatees were placed in the position they 
would have occupied before the lex Papia Poppcea ; but it was 
enacted that in every case of a gift to a co-legatee failing, an 
accrual should take place to the other, or others joined with 
him. If they were joined re, the accrual was said to be 
obligatory on those conjoined; but the burdens of the legacy 
did not pass with it Eeally there was no accrual at all ; the 
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co-legatees were in the same position as ifthe gift had only been 
made to one. If the co-legatees wei'e joined re et verbis^the 
accrual was voluntary, but the burdens of the legacy passed 
with it. The co-legatees were looked upon as having really 
distinct interests, and, therefore, if the gift to one failed, the 
others had something to receive. But, at the same time, they 
took the share they gained, with all its burdens ; it might, for 
instance, be encumbered with a fideicommissum. Legatees 
joined only verbis were not, properly speaking, co-legatees at 
all, and Justinian does not permit any accrual between them. 
There was thus a clear distinction made between legacies given 
jointly to legatees re et verbis and those given verbis. In 
both distinct interests were in effect given to all the legatees ; 
but in the former case these interests were so united, that, 
through the failure of the legacy of one legatee, his interest 
accrued to those joined with him. 

If the rights of a co-legatee were once fixed, then even if he 
died before he received his legacy, the accrual on any failure 
still took place for his benefit, or rather that of his representa- 
tives, and was said to be given to his 'pars or share. (D. vii. 
1 . 33 . 1 .) 


9. Si cui fundus alienus legatus 
fuorit, et eraerit prophetatem de- 
ducto usufructu, et ususfructus ad 
eum pervenerit, et postea ex testa- 
mento agat,recte eum agere et fun- 
dum peterc Julianus ait, quia usus- 
frucfcus in patitione servitutis 
locum obtinet; sed officio judicis 
coiitinetur, iit deducto usufructu 
j ubaat uistimationexn projstari. 


D. XXX, 82. 2, 


9. If a testator give as a legacy 
land beloBging to another, and the 
legatee purchase the bare ownership, 
and the usufruct comes to him, and 
lie afterwards brings an action under 
the testament, Julian says that an 
action claiming the land is well 
brought, because, in this claim, the 
usufruct is regarded as a seiwitude 
only. It is the duty of a judge, in 
this case, to order the value of the 
property, deducting the usufruct, to 
be paid. 

3^ D. 1. IG. 25. 


A fundus, or landed estate, is left by legacy ; the legatee 
buys the naked ownership, but receives by a causa lucrativa 
(this is expressed by pervenerit) the usufruct Ke is, of 
course, entitled to receive the value of what he has bought, 
but not of that which has already come to him by a causa 
lucrativa. Supposing he wishes to recover by action the value 
of the naked ownership from the heir, he can only demand 
exactly that which was given him by the testament He, 
therefore, asks for the /urirfua ; but the /uridus includes both 
the naked ownership and the usufruct. Will he not, then, be 
asking too much, and thus fail in his action from what was 
termed plus petitio ? (See Bk. iv. Tit 6. 33.) Juliah answers 
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that he will Bot, because in every demand of a fundus^ the 
plaintiff must necessarily ask for it, subject to all its servitudes. 
Usufruct was a servitude, and, therefore, in demanding the 
fundus from the heir, he does not demand the usufruct, if the 
fundus be subject to such a servitude. 


10. Sed si rem legatarii quis ei 
legaverit, inutile est legatum, quia 
quod proprium est ipsius amplius 
ejus fieri non potest; et licet alie- 
naverit earn, non debetur nec ipsa 
nec sestimatio ejus. 


10. If a testator give as a legacy 
anything that already belongs to th e 
legatee, the legacy is useless; for 
■what is already the property of a le- 
gatee cannot become more so. And, 
although the legatee has parted with 
the thing bequeathed, he would not 
be entitled to receive either the thing 
itself or its value. 


D. XXX. 41. 2. 


Et licet alienaverit earn. This is an application of what 
was called the rule of Cato, regula Gatoniana (perhaps Cato 
Major), viz. Quod, si testamenti facii tempore decessisset 
testator, inutile foret, id legatum quandocumque decesserit 
non valere (D. xxxiv. 7. 1), i. e. a legacy invalid when the 
testament was made, could never become valid. 


11. Si quis rem suam quasi alie- 
nam legaverit, valet legatum ; nam 
plus valet quod in veritate eat, qiiain 
quod in opinione. Sed et si legatarii 
putavit, valere constat, quia exitum 
voluntas defuncti potest habere. 


11. If a testator give a thing be- 
longing to himself, as if it were the 
property of another, the legacy is 
valid; for its validity is decided by 
what is the real state of the case, 
not by what he thinks. And if the 
testator imagine that what he gives 
belongs already to the legatee, yet, if 
it do not, the legacy is certainly valid, 
because the wish of the deceased can 
thus take effect. 


D. xl. 2. 4. 3. 


The words ‘plus valet quod,^ &c., are not the statement of 
a general rule of law, but merely of what happens under the 
particular circumstances alluded to. Under other circum- 
stances, exactly the opposite is laid down. Ulpian says, for 
instance, that a person thinking himself a necessarim heres, 
but really not being so, could not repudiate the inheritance, 
If am pjlus est in opinione quam in veritate. (I). xxix. 2. 15.) 

12. Si rem suam legaverit testae 12. If a testator give his own pro- 
tor, posteaque earn alienaverit, perty as a legacy, and afterwards 
Oelsus existimat, si non adimendi alienate it, it is the opinionof Gels us 
animc)venclidit,nihilominiisdeberi; that the legatee is entitled to the 
idemque divi Se vents et Antoninus legacy, if the testator did not sell 
rescripserunt. lidem rescripserunt with an intention to revoke the le- 
eum qui, post testamentiim tactunij gacy, The Emperors Severus and 
prmdia quae legata erant pignori Antoninus have published a rescript 
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dedit, ademisselegatum non videri; 
etideoiegafcariumcum lierede agere 
osse, ut prsedia acreditore luantur. 
i vero quis partem rei legatee alie- 
naverit, pars quae non est alienata 
omniniodo debeturj pars aiitein. 
alienata ita debetur, si non adi- 
mendi animo alienata sit. 


Gai. xi. 198 -j D. xxxii. llj 


to tbis effect. And tbey Lave also 
decided by another rescript^ that if 
any person, after making his testa- 
ment, pledge immoveables which he 
has given as a legacy, he is not to be 
taken to have thereby revoked the 
legacy ; and that the legatee may, by 
bringing an action against the heir, 
compel him to redeem the property. 
If, again, a part of the thing given 
as a legacy be alienated, the legatee 
is of course still entitled to the part 
which remains unalienated, but is 
entitled to that which is alienated 
only if it appear not to have been 
alienated by the testator with the in- 
tention of taking away the legacy. 

12 j 0. vi. 37. Bj D. xxx. 8, 


Graius informs xis that the opinion confirmed by Severus and 
Antoninus was not that generally entertained when he wrote. 
When the legacy was given pervindicationem^ it seemed im- 
possible that if the thing were alienated the legatee could take 
anything ; and even if it wereper damnationem, though there 
was nothing in the nature of the legacy to prevent the legatee 
making a valid claim {lioet ipso jure dabmtur legatiim)^ it 
was considered that he might be repelled by an exception, be- 
cause he would be acting against the wishes of the deceased. 
(G-ai. ii. 198.) 


13. Si quis debiton suo liberatio- 
nem legaverit, legatuni utile est, et 
neque ab ipso debitore nequo ab 
herede, ejus potest heres, petere, 
HOC ab alio qui heredis loco ost; 
sod ot potest a debitore conveniri, 
lit liberet eum. Potest autem quis 
vol ad tempus jubere ne bores petat. 


13. If a testator gives as a legacy 
to his debtor a disc.havge from his 
debt, the legacy is valid, and the heir 
cannot recover the debt from the 
debtor, his heir, or any one in the 
lace of his heir. The debtor may 
y action compel the heir to free him 
from his obligation. A man may also 
forbid his heir to demand payment 
of a debt during a certain time. 


The debt was not extingxiished by the legacy of libemtio. 
But if the heir sued the debtor, then the debtor could repel 
him by the plea of fraud {exceptione doli mali), and, if the 
debtor wished, he could, by suing under the testament, compel 
the heir to release the debt, by consent only, if the obligation 
had been made in that manner, by acceptilatio^ L e. by the 
heir acknowledging the receipt of the thing owed (See Bk. iii. 
Tit, 29. 1), if it had not. 

A legacy of a discharge from debt might be made indirectly 
by giving as a legacy to the debtor the chirographum, or bond 
by which he was bound. (B. xxxiv* 3. 3. 1, 2.) 



S18 


LIB. 11. TIT. XX. 


Vel ad tempus. The effect of such a legacy was, that if the 
heir sued the legatee before the time had expired, he could be 
repelled by an exception of dolus malus. 

14. Ex contrario si debitor ere- 14. On the contrary, a legacy given 
ditori suo, quod debet, legaverit, by a debtor to his creditor of the 
inutile est legatum, si nihil plus money which he owes him, is in- 
est in legato quam in debito, quia effectual if it includes nothing more 
nihil amplius habet per legatum. than the debt did, for the creditor 
Quod si in diem vel sub conditione thus receives no benefit from the 
debitum ei pure legaverit, utile est legacy. But if a debtor give abso- 
legatum propter reprsesentationem. lutely as a legacy to his creditor 
Quod si vivo testators dies venerit what was due only on the expiration 
vel conditio extiterit, Papinianus of a term, or on the accomplishment 
scripsit ulile esse nihilominus lega- of a condition, the legacy is effectual, 
turn, quia semel constitit : quod et because it thus becomes due before 
verum est ; non enim placuit sen- the debt. Papinian decides, that if 
tentiaexistimantiumextinctumesse the term expire, or the condition is 
legatum, quia in earn causam per- accomplished, in the lifetime of the 
venit a qua incipere non potest. testator, the legacy is nevertheless 

effectual, because it was once good ; 
which is true. For we may reject 
the opinion that a legacy once good, 
can afterwards become extinct, be- 
cause circumstances have arisen 
which would have prevented its 
being originally valid. 

B. XXXV. 2. 1. 10 ; B. xxxv. 2. 6 j B. xxxi. 82. 

The legacy would generally be more advantageous than the 
debt, on account of the actions that might be brought on it. 

15. Sed si uxori maritus dotem 15. If a man give as a legacy to 

legavei'it, valet legatum, quia pie- bis wife her marriage-portion, the 
nius est legatum quam de dote actio, legacy is valid , for the legacy is more 
Sed si quam non accepit dotem le- beneficial than the action she might 
gaverit, divi Severus et Antoninus maintain for the recovery of her por- 
reseripsorunt, si quidem simpiicitcr tion. But, if he bequeath to his wife 
legaverit, inutile esse legatum; si her marriage-portion, which he has 
vero certapecimia vel certiim corpus never actually received, the Emperors 
aut instnimentum dotis in pimle- Severus and Antoninus have decided 
gando demonstrata sunt, valere le- by a rescript, that if the portion he 
gatum. given without any snecification, the 

legacy is void ; hut it* in the terms of 
the gift a particular sum or thing, or 
a certain sum mentioned in the act 
of dowry, be specified as to be re- 
ceived as a legacy before it could be 
received as dowry, the legacy is valid. 

B. xxxiii. 41. 2. 7, 8. 

In the de dote^ or, as it was otherwise called, the m uxori m 
actio, certain delays in the restitution of the dowry were 
permitted ; and sums expended for the improvement of the 
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property of the wife might be set oif against the claim. The 
legacy had to he paid without delay, and no set-off was admis- 
sible. It was from the dowry being thus restored, when made 
the subject of a legacy, sooner than when the action was 
brought, that the expression prcBlegare dotem was used ; the 
dos was given by legacy {Legare) sooner {prce) than it could 
otherwise be obtained. 

By the words ^ certa pecunia^^ &c.. is meant that if the 
testator said, ^ I give to my wife the sum she brought me as 
dowry,’ and she had not brought anything, the legacy would 
be useless; but if he said, ^1 give her the 100 aur&i she 
brought me,’ then the words referring to her having brought 
them would be only a/aZsa demonstration that is, an unneces- 
sary particularity of expression, which would be passed over 
as if not written. 

Instrmnentum dotis. So, if the testator said, I give the 
property mentioned in the act of dowry,’ if there were no act 
of dowry, the gift would be useless; but if he said, give 
such or such a particular thing mentioned in the act of dowry,’ 
if there were no act of dowry, the wife would receive the thing 
specified, and the words, ^ mentioned in the act of dowry,’ 
would be treated as superfluous. 


16. Si res legata sine facto He- 
redia perierit, legatario decedit; et 
ai servus alienus legatus sine facto 
lieredis manuniissus fuerit non te- 
netur lieres. Si vero heredis servus 
logatiiR fueritj et ipse euni nianu- 
iniserit, teneri earn J ulianusscripsit, 
nec interesse utrum scierit a,n ig- 
noraverit a so legatuiu esse ; sed et 
si alii donaverit scrvum, et is cui 
doiiatus cst eum manumiserit, te- 
ii(‘tur lierea, qiiainvis ignoraverit a 
se eum logatum esse. 


1). XXX, 35. 1 5 


16. If a thing given as a legacy 
perish ■without the act of the heir, 
tlie loss falls upon the legatee. And, 
if the slave of another, given as a 
legacy, should be manumitted with- 
out the act of the heir, the heir is 
not answerable. But if a testator 
give as a legacy the slave of his heir, 
who afterwards manumits that slave, 
Julian says that the heir is answer- 
able, whether he knew or not that 
the slave was given away from him 
as a legacy. And it would be the 
same if the heir had made a prestmt 
of the slave to any one who had en- 
franchised him: the heir, though 
ignorant of the legacy, would be 
answerable, 

B. XXX. 112. 1. 


The/adi5tcm of the heir means anything by which, however 
mnocently, he may have been the cause of the thing perish- 
ing, &c. 

17. Siquisancillas cumsnisnatis 37. If a testator beqtieath his 
legaverit, etiamsi ancillce mortuB female slaves and their offspring, al- 
fuerint, partus legato cedunt. Idem though the mothers die, the issue 
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goes to tlie legatee. And so, if ordi- 
nary slayes are bequeathed together 
with yicarial, although the ordinary 
slaves die, yet the vicarial slaves will 
pass by virtue of the gift. But, where 
a slave is bequeathed with his fern- 
Z^Mm,and afterwards dies, or is manu- 
mitted, or alienated, the legacy of the 
pemlmm becomes extinct. It is the 
same if the testator gives as a legacy, 
land ^ provided with instruments,’ or 
^ with its iustruments of culture.’ If 
the land is alienated, the legacy of 
the instruments of culture is extin- 
guished. 

B. xxxiii. 8 . 1. 3 5 B. xxxiii. 7. 1, pr. and I. 

An ordinarius servus was a slave who had a special office in 
the establishment, as cook, barber, baker, &c. The vicarii 
were his attendants, and wei^e generally reckoned as part of his 
jpecidium. But in the case of this legacy, the law considered 
them as having an independent existence {propter dignitatem 
hominis)^ and not merely as accessories to the ordinarii. So, 
the children of the female slaves are not treated as mere acces- 
sories to her. Had they been so, they conld not have passed 
without the principal to which they were attached. 

Fundus instructus is land, with everything on it, whether 
for use or ornament ; fundus cum instrumento, land, with the 
instruments of its culture only. (D. xxxiii. 7. 12, 27.) 


est, si ordinarii servi cum vicariis 
legati fueiint ; et licet mortui sint 
ordinarii tamen vicarii legato ce- 
dunt, Sed si servus cum peculio 
fuerit legatus, mortuo servo vel 
manumisso vel alienate et peculii 
legatum extinguitur. Idem est, si 
fundus instructus vel cum instru- 
mento legatus fuerit 5 nam fundo 
alienato et instrumenti legatum 
extinguitur. 


18. Si grex legatus fuerit postea- 
que ad unam ovempervenerit, quod 
siiperfuerit vindicari potest. Grege 
autem legato, eliani eas oves qum 
post testamentum factum gregi ad- 
jiciuntur, legato cedere Julianiis 
idt ; est enim gregis unum corpus ex 
distantibus capitibus, siciit (odium 
ununi corpus est ex cohmrentibus 
lapidibus. 


B, 


18. If a flock is given as a legacy, 
and it be afterwards reduced to a 
single sheep, the legate© can claim 
what remains ; and if a flock be given 
as a legacy, any sheep that may be 
added to the flock after the making 
of the testament, will, according to 
Julian, pass to the legatee. Bor a 
flock is one body, consisting of se- 
veral different heads, as a house is 
one body, composed of several stones 
joined together, 
c. 21, 22. 


19. JEdihus denique legatis, co- 10. So, when a building is given as 
lumnas et marmora qua post testa- a legacy, any marble or pillars which 
mentum factumadjecta sunt, legato may be added after the testament is 
dicimus cedere. made, will pass by the legacy. 

B, xxxi. 39* 


20 . Si peculium legatum fuerit, ^ 20. When the pecuUum of a slave 
sin© dubio quicquid peculio accodit is given in a legacy, it is certain that 
vel decedit vivo testatoxe, legatarii if it is increased or diminished in 
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lucro vel damno est. Quod ei post tlie life of the testator, it is so muck 
mortem testaturis ante aditamkere- gained or lost to the legatee. And if 
ditatein servus acquisieiit, Julianas the slave acquires anything ke tween 
ait, siquitlera ipsi manumisso pecu- the deatk of the testator and the 
lium legatum fuerit, omne quod time of tke keir entering on the 
ante adit am hereditatemacquisituin inheritance, Julian makes this dis- 
est, legatario cedere, quia hujusle- tinclion: if it be to tke slave himself 
gati dies ab adita hereditate cedit; that peculiuon^ together with bis 
sed si extraneo pecnliiim legatum enfranchisement is given, then all 
fuerit, non cedere ea legato, nisi ex that is acquired before the heir en- 
rehus peculiaribus auctuin fuerit. tering on the inheritance goes to the 
Peculium autem, nisi legatum fue- legatee, for the right to such a legacy 
rit, manumisso non dehetur; quam- is not fixed until the inheritance be 
vis, si vivus manuiniserit, suliicit si entered on. But if it is to a stranger 
non adimatur, et ita divi Severus et that the peculium is given, then any- 
Antoninus rescripserunt. lidem thing acquired within the period 
rescripseriint, peculio legato non above-mentioned willnot pass by tke 
videxi id relictum, ut petitionem legacy, unless the acquisition were 
kaheat pecunise quam in rationes made by means of something form- 
dominicas impendit. lidem rescrip- ing part of the peculium. His pecu- 
senmt peculium videri legatum cum lium does not go to a slave manumit- 
rationib us redditis liber esse jussus ted by testament, unless expressly 
est, et ex eo reliqua inferre. given ; although, if a master in 

Ms lifetime manumit his slave, it is 
enough if he do not expressly take it 
away from him ; and to this effect is 
the rescript of the Emperors Severus 
and Antoninus, who have also de- 
cided, that when his pemlium\% given 
as a legacy to a slave, this does not 
entitle him to demand what he may 
have expended for the use of his 
master. The same emperors have 
further decided, that a slave is en- 
titled to his peculkim when tke tes- 
tator says lie shall be free as soon as 
ke has brought in his accounts, and 
made_ up any deficiency out of Ms 
peculium. 

D. xxxii. 65: D. xxxiii. 8. 8. 8 : B. xxxiii. 8. 6. 4: D. xxxiii. 8. 8. 7 ; 

B. XV. 1. 53. 

Dies cedit, Hhe day begins,’ and dies venit, Hhe day is 
come,’ are the two expressions in Roman law wMcb signify the 
vesting or fixing of an interest, and the interest becoming a 
present one. Cedere diem (says TJlpian, D. L. 16. 213), signi-- 
ficat incipere deberi peouniam ; venire diem, significat eum 
diem venisse, quo pecunia peti potest Cedit dies may, there- 
fore, be translated, Hhe right to the thing is fixed venit dies, 
^ the thing may be demanded.’ P’or instance, if A buys a 
horse of B, without any terms being attached to the purchase, 
the right of B in the purchase-money is fixed at once, and also 
he may at once demand it, et cessit et venit dies. If A agrees 

T 
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that the pTirchase-inoney shall he paid by instalments, then, 
dies cessi% B has a fixed interest in the money ; but the dies 
can only be said venisse^ as each instalment falls due, and with 
regard only to the portion becoming due. If, again, A only 
buys it on condition that C will lend him the money, then 
until C has done so, neque cessit neque venit diesy B has no 
fixed interest in, or right to, the purchase money until the 
condition is accomplished. With regax'd to legacies, the dies 
cedit, the time at which the eventual rights of the legatee were 
fixed, was the day of the testator^s death, excepting when the 
Testing or fixing of these rights was suspended by a condition 
in the testament itself. The dies venit ^ the time when the 
thing given could be demanded, was not till the heir entered 
on the inheritance, «and there was thus some one of whom to 
make the demand if the legacy was given after a term, or on 
a condition, the demand, of course, could not be made {dies 
non venit) until the term had expired, or the condition was 
fulfilled. 

An alteration was made by the lex Pajpia Poppcea in fixing 
the dies cedit at the day when the testament was opened, not 
at that when the testator died (see note to paragr. 8) ; but this 
had been done away with, and the old law was in force under 
Justinian. (C. vi. 51. 1. 1.) 

The legatee had the thing given exactly as it was at the 
time of the dies cedit He took it, with all the gains and 
losses that had accrued to it since the date of the testator’s 
death, and directly his rights were fixed, they were transmis- 
sible to his heirs. 

But if a testator gave his liberty to one of his slaves as a 
legacy, there was in this case an exception to the rule that the 
dies cedit dates from the death of tlie testator. If the gift of 
liberty was given to a slave as a legacy, he could not begin to 
acquire for his own benefit until an heir had entered on the 
inheritance, as it was requisite there should be some one to free 
him. The peaulmviy tlierefore, if given to him, would be such 
as it was when the heir entered on the inhcuitance ; while, if 
the peculiim were given to a strang(u-, it would be such as it 
was at the death of the testator, excepting when the peeulium 
wa,s augmented by things derived from itvself {ex rei)as peeU’- 
laribiis)^ as, for insta.nce, if sheep or cattle, forming part of 
rhe peeulium, had young. 

was another case, that of personal servitudes, in 
which the dies esdlt dated from the entrance on the in- 
heritance, not from the death of the testator. These servi- 
tudes were exclusively attached to the person of the legatee, 
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and as they were not transmissible to bis beirs^ there could 
be no interest in tbem until the actual enjoyment of tbem 
was commenced. 

The terms of the second rescript alluded to in the text are 
given by Ulpian. (D. xxxiii. 8. 6. 4.) When the master en- 
franchised his slave himself, he was present to demand the 
peculium, and if he did not, it was considered evident that he 
intended the slave to keep it. Not so in a legacy of liberty, in 
giving which the master might so easily forget the peculium 
that some expressions were required to show that he remem- 
bered it, and wished to give it to the slave. 

21. Tam autem corporalea res le- 21. Things corporeal and incor- 

gari possunt, quam incorporales ; et poreal may be equally well given as 
ideo quod defuncto debetur, potest a legacy. Thus, the testator may 
alicui legari, ut actiunes suas heres give a debt due to him, and the heir 
legatarioproestet,nisi exegerit vivus is then obliged to use his actions for 
testator pecuniam ; nam hoc casu the benefit of the legatee, unless the 
legatum extinguitur; Sed' et tale testator in his lifetime exacted pay- 
legatum valet : Dainnas esto heres ment, for in this case the legacy 
domum illius reficere vel ilium sere would become extinct. Suchalegacy 
alieno liberare. as this is also good : let my heir be 

bound to rebuild the house of such 
a one, or to free him from his debts. 

D. XXX. 41 ; D. xxx. 39. 3. 4. 

The legacy of a debt due to the testator vvas usually called 
legatum nominis. (See D. xxx. 44. 6.) Of course the legatee 
could not sue for it, he could only compel the heir to sue for 
his benefit. 

22. Si generaliter servus vel res 22. IC a testator give a slave or 

alia leii'etiir, electio legatam est, anything else as a legacy, without 
nisi aliud testator dixerit. specifying a particular slave or thing, 

the choice belongs to the legatee, 
unless the testator has expressed 
theconti-ary. 

The jurists took care to lay down, with respect to what was 
called a legatum generis, that the class of objects must not be 
one too wide. Legatum nisi certw reisit, et ad certain per- 
sonam deferatur, mdlius est momenU. (Paxil. Sent iii. 6. 
13.) For instance, the gift of * an animal ’ would have seemed 
rather intended to mock than to benefit the legatee, magis 
derisorium quam utile videHir. (D. xxx. 7.) 

Before Justinian, it depended on the formula with which the 
legacy was given whether the choice of the particular thing to 
be given to the legatee belonged to the heir or the legatee. In 
a legacy per vindicationem it belonged to the latter ; there was 
a real action for a thing which must have formed part of the 
testator’s actual estate. In a legacy pe'r damnafnonem it be 

V 2 
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longed to the heir ; there was only a personal action against 
the heir as debtor, and the debtor might discharge the obliga- 
tion in the way naost beneficial to himself. (Ulp. Reg. 24. 14.) 


23. Optionis legatum, id est, ubi 
testator ex servis suis vel aliia rebus 
op tare legatarium jusserat, habebat 
in ae conditionem; et ideo, nisi ipse 
legatarius vivus optaverit, ad bere- 
demlegatuninontransmittebat. Sed 
ex constitutione nostra et hoc ad 
meliorem statum reformatum est, et 
data est licentia beredi legatarii op- 
tare, licet virus legatarius boc non 
feci t. Et diligentiore tractatu babi- 
to, et boc in nostra constitutione ad- 
ditum est, ut sive plures legatarii 
existant quibus optio relicta est,^ et 
dissentiant in corpore eligendo, sive 
unius legatarii plures beredes et in- 
ter se circa optandum dissentiant, 
alio aliud corpus eligerecupiente, ne 
ereat legatum (quod pleri<^ue pra- 
entium contra benevolentiam in- 
troducebant), fortunam esse bujus 
optionis judicem, et sorte boc esse 
diiiinendum,utad quern sorsveniat, 
illiua sententia in optione prsecellat. 


B.xl. 9.3j D. 


23. Tbe legacy of election, that is, 
•wben a testator directs bis legatee 
to cboose any one from among bis 
slaves, or any other class of things, 
was formerly held to imply a con- 
dition, so that if tbe legatee in bis 
lifetime did not make tbe election, 
be did not transmit tbe legacy to his 
heir. But, by our constitution, we 
have altered this for tbe better, and 
tbe heir of tbe legatee is now per- 
mitted to elect, although tbe legatee 
in bis lifetime has not done so. And, 
pursuing tbe subject still furtber, we 
nave added, that if there be several 
legatees to whom an option is left, 
and they differ in their choice, or if 
there be many heirs of one legatee, 
and they cannot agree what to choose, 
then to prevent the legacy becoming 
ineffectual, which the generality of 
ancient lawyers, contrary to all equity 
decided would be the case, fortune 
must be the arbitress of the choice, 
and the dispute must be decided by 
lot, so that his choice, to whom tbe 
lot falls, shall prevail. 

i. 2. 12. 8 ^ C. vi. 43. 3. 


■When once the dies cedit had fixed the rights of the legatee, 
he could transmit to his heirs all the rights he bad himself. 
To this the Eoraan lawyers considered the legatum optionis 
an exception, as intended to be personal to the legatee himself. 
Justinian decides that the exception shall not exist. (0. vi. 
43. 3.) We must distinguish the legatum generis^ when an 
object, though an uncertain one, was given, from the legatum 
optionis^ where only the right to select an object was given. 
Tbe former was never treated as an exception to the general 
rule of the dies cedit 

24. Legari autemillis solis potest, 24, A legacy can be given to those 
cum quibus testamenti factio est. only, with whom tbe testator baa 

testammti f actio, 

D, xli, 8. 7. 


We have already said (Tit. 14. 2) that the necessity of having 
the rights of citizenship in order to make, to witness, or to 
profit by a testament, excluded all peregrmL But even among 
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those who were otherwise in a position to take as heirs or le- 
gatees, there were some who at different periods were specially 
precluded : 

First, the Latini Juniani (see Bk. i. Tit. 5. 3.) could not 
be appointed tutors by testament, nor could they benefit at all 
by a testament, unless they had the full rights of citizenship 
at the time of the testator’s death, or acquired them within a 
hundred days after his decease. (Gai. i. 23 ; Ulp. Reg. 17. 1. 
and 22. 2.) 

Secondly, by the lex Voconia (585 A.U.C.), the general 
object of which was to prevent the accumulation of large sums 
in the hands of women, no woman could be instituted by a 
person rated in the census as possessing a fortune of 100,000 
asses. (Gai. ii. 274.) 

Thirdly, by the lex Julia de maritandis ordinibus, un- 
married persons could take nothing under a testament, unless 
they were married at the death of the testator, or within one 
hundred days after his decease ; and by the lex Papia Poppcea 
persons married, but childless, could only receive one-half of 
what was left them. (Ulp. Reg. 17. 2. and 22. 3.) 

Lastly, the disabilities of the lex J alia and the lex Papia 
Poppcea were removed by the Christian emperors ; but a new 
kind of disability was created, by enacting that no heretic 
should take anything whatever, even under a military testa- 
ment. (C. i. 5. 4, 5. and 22.) In the time of Justinian it may 
be said that every one had the testamenti f actio, excepting 
havhari, deportati, and heretics. 


25. Incortia voro personia neque 
Icgata neque ficleicommissa oiiin 
-elinqui concossum eratj nain noc 
miles qiiidem incertio personce po- 
terat rolinquere, ut divuslladriaiius 
rencripsit. Incerta autem. persona 
videbatur, quam incerta opinione 
auimo suo testator subjiciebat j ye- 
Inti si qais ita dicat : Quicumque filio 
jfiliam suaux in matrimonium dede- 
rifc, ei Ixeres mens ilium fundum 
date. Illud ^uoque quod iis relin- 
quobatur, qui post tostamentum 
scriptum prmxi conauloa deaignati 
erunt, (icquo incertas persoiifn legari 
videbatur, et deniquo niultoe ali^e 
ejusmodi apocies sunt. Libertas 
quoque incerta) persona) non vide- 
batur posse dari, quia placcbat no- 
minatini servos liborari. Sub certa 
vero denxonatratione, id eat, ex cer- 
tis personis incerta) persona recte 


25. Formerly, it was not permitted 
that either legacies or Jldeicommkm 
should be given to uncertain persons, 
and even a soldier could not leave 
anything to an uncertain person, as 
the Emperor Hadrian has decided by 
a rescript. By an uncertain person 
was meant one who is not present to 
the mind of the testator in any defi- 
nite manner, as if he should say; 
Whoever shall give his daughter in 
marriage to my son, to him let my 
heir give such a piece of land. So, 
if he had left any tiling to the persons 
first appoixxted consuls after his tes- 
tament was written, this also would 
have been a gift to uncertain persons, 
and there are many other similar ex- 
amples. Freedom likewise could not 
be conferred upon an uncertain per- 
son, for it was necessary that all 
slaves should be enffanchised by 



326* 


LIB. IL TIT. XX. 


legabaturj yeliiti, Ex cognatis meis name; but a legacy given witli a cer- 
qui nunc sunt, si juis filiam meam tain demonstration, that is, to an un- 
uxorem duxexit, ei heres lueua illam certain person, among a number of 
rem dato. Incertis autem personas persons certain, was valid, as: Among 
legata vel fideicommissa relicta, et my existing cognnt% if any one shall 
per errorem soluta, repeti non posse many my daughter, let my heir give 
sacris constitutionibus cautum erat. him such a thing. But, if a legacy 

or Jidticommimim to uncertain per- 
sons had been paid hy mistake, it 
was provided hy the constitutions, 
that such persons could not be called 
on to refund. 

Gal. in 238, 239, 

Neque fideicommissa. It was by a senatus-consultum, in 
the time of Hadrian, that the law was thus settled with respect 
to fideicommissa. (Gai. ii, 287.) Previously, a gift by way 
of fideicommissum to an uncertain person had been valid. 

The lex Furia Ganinia (Gat. ii. 239) requii'ed that slaves 
to whom freedom was given by testament should be expressly 
named, juhet servos nominatim liberaH. 

26. Postumoquoqiiealienoinuti- 26. Formerly, a legacy to a post- 
liter legahatur. Est autem alienus huiaioiis stranger wa.s inellectual; a 
postiimus, qui natiis inter suos here- posthumous stranger is any one who, 
des testatori futurus non est; ideo- if he had been horn before the death 
que ex emancipate filio conceptus of the testator, would not have hoen 
nepos extraneus erat postumus avo. numbered among his md het'edeSj and 

so a posthumous grandson, the issue 
of an emancipated son, was a post- 
humous stranger with regard to his 
grandfather. 

Gai. ii. 241. 

We have already seen (see Tit. 13. 1) how the rigour of this 
principle came to be modified with respect to a p)osthuinous 
smis heres. It was as an inceita persona that the posthu- 
mous child was originally excluded from taking either UwS heir 
or legatee. 

27. Sed nec hnjusmodi species 27. Tiieso points have not, how- 

penitua cat .mie j usta emendationo ever, been left without proptu* altora- 
relicta; cumin nostro codice consti- tion, for a (tonstitution has hoen 
tutio posita est, per quam et hnic placed in our code hy which the law 
ppti medomur, non solum in here- ima been alU-Tcai, not only as iHvmrtls 
ditatibiis, sed etiam in legatis et inheritances, btit also as regards 
fideicommissis: quod evidentcr ex legacins a!id JuMenmmma. This 
apsiimconstitutionislectlone dares- alteration will appcuir from tint con- 
cit. Tutor autem nec per no.stram stittition itstdf. Hut not m(m hv our 
ctmstitutionem incertus dari dobeit, constitution is the noTuination of an 
quia certo judicio dobet quia pro uncertain tutor permitted, for it is 
tutola sum posteritati cavere, incumbmit upon every par<'ntto tuko 

car© that his posterity have a tutor 
by a determinate appointment. 

C, vi. 4B. 
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There was, probably, a constitution treating of this subject 
inserted in the first code (see Introd. sec, 29), which was not 
given in the code we now have. 

28. Postiimusautemalienuslieres 28. A posthumous strang-er could 

institiii et antea poterat et nunc po- formerly, and may now, be appointed 
test; nisi in uteroej us sit, quae jure heir, unless it appear that he has 
nostro uxor esse non potest. been conceived by a woman, who by 

our law could not have been married 
to his -father. 

Gai. ii, 242. 287 ; D. xxviii. 2. 9. 1. 4. 

Posthumous children, who, if born in the testator’s lifetime, 
would not have been in his power (this is the meaning of 
allenus), could not be instituted heirs under the civil law ; but 
the prsctor gave them, if instituted, the possessio honorum, 
Justinian permitted their institution. 

Nisi ill utero ejus sit^ that is, unless the posthumous child 
be the child of the testator, and of a woman whom the testator 
could not have married. Such a child would be extraneus to 
the testator, as not being in his family, which no one could be 
who was not the offspring of a legal marriage. To take the 
expression as applicable to the child of any woman whom the 
testator could nob marry, without limiting it to a child, also the 
offspring of the testator, would narrow the power of making a 
posthumous child heir, so much as to make it nugatory. For 
if either the testator or tiie woman were married, the child 
could not be made heir, nor could it, if it were the offspring of 
any very near relation of the testator*. Si ex ea quce alii 
nupta sity posi/iimm^ quis heredern instltuerit, ipso jure 
non valet quod turpis sit institution (D. xxviii. 2. 9. L) 

29. Ri qui« in nomine, cognomine, 29. Although a testator may have 

pnenomine legatarii erraverit, si de mistaken the mnieriy cogmalen^ or 
persona constat, oihilominus valet preenomm of a legatee, yet, if it be 
legatum. Idemqua in horedibus certain who is the person meant, the 
servatur, et recto ; nomina eniin legacy is valid. The same holds good 
signiiicandorum hominiim gratia as to heirs, and with reason ; for the 
rtiperta sunt, qtii si alio quolibet use of names is but to point out 
mode intoliigantur, nihil interest. persons ; and, if they can be distin- 
guished by any other method, it is 
the same thing. 

D. xix. 4. 

80. Iltfic proximaest ilia juris re- 80, Closely akin to this is the rule 
gula, falsa demonstratione legatum of law, that a legacy is not rendered 
non perimi, voluti ai quis ita legave- void by a false description. For in- 
rit, Stichum servum mourn vernam stance, if the testator were to say, I 
do lego ; licet enim non verna sed give as a legacy Stick us horn my 
emptus sit; si de servo tamen con- slave ] in this case; although Stichus 
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stat, utile est legatum. Et conYeni- 
enter si itademonstraverit, Sticlium 
servum quern a Seio emi, sitque ab 
alio emptus, utile est legatum, si de 
servo constat. 


D. XXXV. 1. 

31. Longe magis legato falsa 
causa non nocet, veluti cum quis ita 
dixerit, Titio, quia me absente ne- 
gotia mea curavit, Stichum do lego ; 
vel ita, Titio, quia patrocinio ej us 
capital! crimine liberatus sum, 
Sticbum do lego. Licet eniin neque 
negotia testatoris umquam gessit 
Titius, neque patrocinio ej us libera- 
tus est, legatum tamen valet. Sed 
si conditioualiter enuntiata fuerit 
causa, aliud juris est, veluti hoc 
modo ; Titio, si negotia mea cura- 
vit, fundum do lego. 


D. XXXV. 


was not born in the family, but 
bought, yet, if it be certain who is 
meant, the legacy is valid. And so 
if a testator marks out the particular 
slave in this way; I bequeath Stichus 
my slave, whom I bought of Seius ; 
yet, although he was bought of an- 
other, the legacy is good, if no doubt 
exist as to the slave intended to be 
given. 

17, pr. and 1. 

31. Much less is a legacy rendered 
invalid by a false reason being as- 
signed for giving it; as, if a testator 
says, I give my slave Stichus to 
Titius, because he took care of my 
affairs in my absence ; or, because I 
was acquitted upon a cap’tal accusa- 
tion, by his undertaking my defence. 
For, although Titius lias never taken 
cai'e of the affairs of the deceased, 
and although the testator was never 
acquitted by means of Titius defend- 
ing him, the legacy will be valid. But 
it is quite different if the reason has 
been assigned under the form of a 
condition, as, I give to Titius such a 
piece of ground, if he has taken care 
of mv affairs. 

1. 17,*' 2, 3. 


Ulpian shortly sums up the law of this and the two last 
paragraphs by the rule, ^ N'eqite ex falsa demonstratione^ 
neque ex falsa causa legatum ivfinnatavd (Ulp. Req. 24, 

19.) 

Of course if the cause was so given as to constitute a con- 
dition, the legacy was only valid, if the condition had been 


accomplished. 

32. An servo heredis recte Icga- 
mus, quairitur. Et constat pure 
iiiutiliter legari, nec quicqiiaui pro- 
iicere, si vivo testatore de potest ate 
heredis exierit; quia quod inutile 
foret legatum, si statim post fiuituiu 
testamentum' decesaisset testator, 
non hoc ideo debet valere quia <liii“ 
tins testator vixerit. Subconditione 
vero recto legatin', ut requiratims 
an quo tompore dies legati codit, 
in poteat^te horedia non sit. 


32. The question has been raised, 
whether a testator can give a legacy 
to the slave of his heir; and it is 
evident that such a legficy is quite 
ineffectual, nor is it at all lielped by 
the slave liaving been fuHMi from 
the power of the heir in the lifetime 
of tiio testator ; for a legacy which 
would have been void if the testator 
had expired immediaUdy after he had 
made the testament, otigbt not to be- 
come va id, mertdy IxH^auae he ha.p- 
peimil to enjoy a longt^r life. But a 
t^^stator may give the legacy to the 
slave under a condition, and then we 
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have to enquire whether at the time 
when the right to the legacy becomes 
fixed, the slave has ceased to be in 
the power of the heir. 

Gai. ii. 244 ; D, xxxiv, 7. 1. 

This paragraph is based on the vegula Catoniana (see Bote 
on paragraph 10), though no express allusion to it is made. 
As to the doubts entertained on the subject, see Gtai. ii. 244. 


33. Ex diverse, herede instituto 
servo, quin domino recte etiam sine 
conditione legetur, non dubitatur ; 
nam etsi statim post factum testa- 
mentuin decesserit testator, non ta- 
rn en apncl euni qui heres sit dies 
legati cedereintelligitur; cum here- 
ditas a legato separata sit, et possit 
per ouni servum alius heres etiici, 
si priusqnara jussu domini adeat, in 
alterius potestatem translatus sit, 
vel raanumissusipse heres efficitur: 
qtubus casibus utile est legatum. 
Quod si in eadem causa permanse- 
rit, et jussu legatarii adierit, eva- 
nescit iegatum- 


Gai. 

34. Ante horedia inatitutionem 
intiiiliter an tea legabatur, scilicet 
quiate.4amenta vim ex institutiono 
hcreduru accipiunt, et ob id veluti 
caput at(jue fimdamentum intelli- 
gitur totius testamenti hercdis in- 
stitutio. Pari vatione nec libertas 
ant(i luu'odis institiitionem dari po- 
tcirnl Sod quia iiicivilo esse puta- 
vimim, ordincui (j^uidern acjripturao 
sequi, quod ot ipsi antiqiiitati vitii- 
ptu’Hiidum fuorat visum, spernx au- 
teiu tcstatovis volimtatom, pernos- 
train constitutionem et hoc vitium 
cmicndavimus: ut liceat et ante 
heredis institutionem et inter me- 
diae horodum institutiones legatum 
relinquere, et niulto magis liber- 
tatem cujus usus favorabilior est. 


33. On the contrary, it is not 
doubted, but that if a slave be ap- 
pointed heir, a legacy may be given 
to his master unconditionally j for, 
although the testator should die in- 
stantly, yet the right to the legacy 
immediately after making the testa- 
ment, does not immediately accrue to 
the heir ; for the inheritance is here 
separated from the legacy, and an- 
other may become heir by niearivs of 
the slave, if he should he transferred 
to the power of a new master, before 
he has entered upon the inheritance, 
at the command of the master, who 
is the legatee ; or the slave himself, 
if enfranchised, may become heir; 
and, in these cases, the legacy would 
be good. But, if the slave should 
remain in the same state, and enter 
upon the inheritance by order of the 
legatee, the legacy is at end. 

ii. 245. 

34. Formerly, a legacy placed be- 
fore the institution of the heir w^aa 
ineffectnal, because a testament re- 
ceives its eificacy from the institution 
of the heir, and it is thus that the 
institution of the heir is looked on 
as the head and the foundation of the 
testaimmt. So, too, freedom could 
not be given before the institution of 
the heir. But wo have thought it un- 
reasonable that the mere order of 
writing should be attended to, in con- 
tempt of the real intention of a tes- 
tator — a thing of which the ancients 
themselves seem to have disapproved. 
We have, therefore, by our constitu- 
tion, amended the law in this point; 
so that a legacy, and much more a 
grant of liberty, which is always 
favoured, may now be given before 



330 


LIB. IL TIT. XX. 


tlie institution of an Heir^ or among 
the institution of heirs where more 
than one. 


GAi.ii. 229, 230 j 0. vi. 23, 24. 


The nomination of a tutor, as not constituting any burden 
on the inheritance, had already been made an exception to the 
rule, that nothing in a testament could be valid that preceded 
the institution of the heir. (Gai. ii. 231.) 


35. Post mortem quoque heredis 
aut le^atarii simili modo inutiliter 
legahatur, veluti si quia ita dicat: 
Cum heres mens mortuus erit, do 
lego. Item, pridie quam heres aut 
legatarius morietur. fied siiuili 
modo et hoc correximns, 'firmit item 
hiijusmodi legatis ad fideicomxnis- 
soruui similitudineiu pitestautes, ne 
vel hoc caau deterior causa lega- 
tor u in quam fideicommissorum in- 
veniatur. 

Gai. iL 232 5 C. i' 


35. A legacy made to take effect 
after the death of an heir or legatee, 
was also ineffectual ; as, if a testator 
said, when my heir is dead, I give as 
a legacy, or thus, I give as a legacy 
on the day preceding the day of the 
death of my heir, or of my legatee. 
But we have corrected the ancient 
rule in this respect, by giving all 
such legacies the same validity as 
Jideicommissa ; lest trusts should be 
found in this respect to be more fa- 
voured than legacies. 

r. 38. 11 ; 0. iv. 11. 


Gains remarks, that the second of these forms, Pridie 
quaniy though objected to because the time when the right was 
fixed could not be known until the heir was dead, was not ob- 
jected to on any very good ground. For all that the principles 
of law forbad was, that the interest .should not be fixed until 
after the death of the heir, for then it would have been the 
heir’s heir, and not the heir that was charged ; and that it 
should not be fixed until after the death of the legatee, for if 
he had no vested interest in his life, he could have nothing to 
transmit. But a legacy made so as to give a fixed right the 
day before either of their deaths, was not open to the same 
objections. 


3G. Poeum <luoque nomine inuti- 
liter legjibatiu’ ot adiuiebatur, vel 
trausfeiebatur. Ikenaj aiitem no- 
mine legari videtur qnod coomiudi 
heredis causa relinquitur, quo ina- 
gis aliquid faciat aut non faciat: 
veluli si quis ita scripaerit, 1 loros 
metis, si filiamsuam in matvimoni- 
uiu 'I'itio coliocavorit, vel ex di verso 
si non collocavorit, dato deoom 
auroos Seio ; aut si ita scripserit, 
Heres meus, si servum Bticiium 


30, Also, forniorly, if a testator 
had given, iHwoked, or trausfmu‘iHl a 
h‘gacy by of penalty, he would 
have doiie so hudfiattually. A legacy 
is considered as given by way of a 
penalty, when it is intended to con- 
strain an heir to do or not to do some- 
thing; as, if a testator said, if my 
lu*ir give his daughter in marriage to 
Til i us, or, if he do not give her in 
marriage to Titiua, let him pay ten 
aurd to Beius ; or, thus, if my heir 
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alienaverit, T6l ex diverse si non stall alienate my slave Stichus, or, if 
alienaveritjTitio decern aiireosdato. my heir shall not alienate my slave 
Et in tantum haec regula observa- Stichus, let Mm pay ten aurei to 
batur, nt quam pluribiis principal!- Titius. And this rule was so xigo- 
bus cqnstitutionibus significetur, roii&ly observed, that it was expressly 
nec principem quidem agnoscere ordained by many constitutions, that 
quod ei poenee nomine legatum sit. even the emperor would not receive 
Nec ex militis quidem testamento a legacy, which was given byway of 
talia legata valebant, quamvis alise a penalty, nor could such a legacy be 
militum voluntates in ordinandis valid, even when given by the testa- 
testamentis valde observabantur. ment of a soldier,* although, in every 
Quinetiam nec libertateni poenas other respect, the intention of a tes- 
nomine dari posse placebat. Eo tator in a military testament was 
amplius nec heredem poense nomine scrupulously adhered to. And even 
adjici posse Sahinus existiniabat, freedom could not be given by way of 
veluti si qiiis ita dicat, Titius beres a penalty ) still less, in the opinion of 
esto, si Titius iiliam auam Seio in Sabinas,could another heir be added; 
matrimonium collocaverit, Seius as if, for instance, a testator said, let 
quoque beres esto. Nihil enim in- Titius be my heir, but it' he give his 
tererat, qua ratione Titius coerce- daughter in marriage to Seius, let 
retur, utriim legati datione an co- Seius also be my heir. It made no 
heredis adjectione. Sedhujusmodi dilference how Titius was put under 
scrupulositas nobis non placuit, et constraint, whether by the gift of a 
generaliter ea quje relinquuntur, legacy, or the addition of a co-heir, 
licet poense nomine fuerint relicta But this scrupulous severity has not 
vel adempta vel in alios translata, pleased us, and we have therefore 
nihil distare a ceteris legatis con- ordained generally that things left, 
stituinius vel in dando vel in adi- revoked, or transferred by way of 
mendo vel in transferendo : exceptis penalty, shall be treated as other 
videlicet iis quee impossibilia sunt, legacies, with the exception of any- 
vellegibusinterdicta, aut alias pro- thing that maybe impossible, pro- 
brosa. Hujiivsmodi enim testamen- lubited by law, or contrary to good 
toruin dispositiones valere, secta manners, for the principles of our 
lueorum temporum non patitur. age will not permit testamentary dis- 
positions of such a character. 

Gat. ii. 235, 236. 243,* 0. vi. 41. 

It is rather difficult to say how this rule sprang up in Eoman 
law, or how the gift of a legacy poenoi nomine differed from 
an ordinary condition. Theophilus, in his Paraphrase, gives 
as one reason that a legacy ought to spring from a feeling of 
kindness to the legatee, and not be used as a means to punish 
another. For want of a better reason, we may be content 
with this. 

No principle of arrangement has been preserved in grouping 
the numerous paragraphs of this long title. If we are anxious 
to class the different paragraphs together under distinct heads, 
we could not, perhaps, adopt a better arrangement than that of 
Ducaurroy. He divides the title, or rather his explanation of 
it, into five paragraphs. The first gives the definition and 
general notions of a legacy (paragr. 1, 2, 3); the second treats 
of the objects given by a legacy (paragr. 4, 5, 6, 9, 10, 11, 13, 
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14, 15,21, 22, and 23) ; the third treats of the persons to whom 
legacies can be given (paragr. 24, 25, 26, 27, 28, 32, and 33) ; 
the fourth of the ditferent rules to be observed in the terms of 
the legacy (paragr. 29, 30, 31, 34, 35, and 36); and the fifth, 
of the effects of legacies (paragr. 8, 12, 16, 17, 18, 19, 20). 


Tit. XXL DE ADEMPTIONE ET TRANSLATIONE 
LEGATOKUM. 

Ademptio legatorum sive eodem The revocation of a legacy, whe- 
testamento adimantiir legata sive ther made in the same testament or 
codicillis hrma est, sive con trariis in a codicil, is valid, and may he made 
verbis fiat ademptio, velati si quod in terms contrary to those of the gift, 
ita qiiis legaverlt do lego, ita adi- as when a testator gives in these 
•matur non do noQ lego ; sive non terms, I give as a legacy, and revokes 
contrariis, id est, aliis quibuscum- it by saying, I do not give as a legacy; 
que verbis. or in terms not contrary, that is, in 

any other form of expression. 

D. xxxiv. 4, 3. 11. 

It was considered necessary, in the times when weight was 
attached to the formula under which the legacy was given, that 
the legacy should be revoked by words exactly opposite {con- 
trariis verbis) to those by wliich it was given, as in a legacy 
per vindicationem the revocation ought to have been by the 
words ^ oion do, non lego.^ (Ulp. Reg, 24. 29.) 

The text only speaks of direct revocation of legacies by an 
express declaration of the testator’s wishes in sometestamentary 
document ; but it was also revoked by the mere wish of the 
testator {nuda voluntate^ D. xxxiv. 4. 3. 11) that it should be 
revoked being in any way declared. In such a case the legacy 
was not, strictly speaking, taken away ; but the legatee who 
brought an action for it might be rej^elled by an exception of 
dolus malus. We have seen, in the last Title (paragr 12), that 
a sale of the thing given as a legacy was held to be or not to be 
a revocation of the legacy, according as the testator intended 
or did not intend that such should be its effect. 

A legacy was also considered to be revoked by implication 
if sornetliing occurred after it was given which made it impos- 
sible to believe that the testator could have continued to wish 
the legatee to profit by his bounty ; as, for instance, if a noto- 
rious and deadly enmity sprang up between them. (D. xxxiv. 
4. 3. 11.) 

1. TranHftsrri quoqtio legatum ab 1 . A legacy may also bo transferred 

alio ad alium potest, veluti si quia from one person to another ; as, I 
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give as a legacy to Seius my slave 
Sticliiis, wlioiix I Lave given as a le- 
gacy to Titius, wlietlier this he done 
in the same testament or in codicils ; 
and then at the same time a legacy 
is taken from Titius and given to 
Seius. 

D. xxiv. 4, 5. 

The translation had two effects : it took away a legacy from 
one person and gave it to amother ; bnt it might have either 
effect without the other. The original legatee might be dead, 
and thus the legacy useless, and yet the gift to the new legatee 
would be valid ; or the new legatee might subsequently die, and 
yet the legacy would be lost to the original legatee. (D. xxxiv. 
4. 20.)' 


ita dixerit hominem Stichum qiiem 
Titio legavi Seio do lego, sive in 
eodeni testamento sive in codicillis 
hoc fecerit. Quo casu simul Titio 
adimi videtur et Seio dari. 


Tit. XXIL DE LEGE FALCIDIA. 


Superest ut de lege Falcidia dispi- 
ciamus, qua modus novissime lega- 
tis impositiis est. Cum enim dim 
lege Buodecim Tahularum libera 
erat legandi porestas, ut liceret vel 
tolum patrimonium legatis erogare 
(quippe ea lege ita cautum esset, 
uti legassit suse rei, ita jus esto), 
visum est hanc legandi licentiam 
coarctaro. Idque ipsorum testato- 
rum gratia provisum est, oh id quod 
plerumquo intestati moriehantur, 
recunantibus scriptis heredibus pro 
nullo aut minimo lucro hereditatea 
ad ire. Et cum super hoc tarn lex 
Euria qtiam lex Voconia latae sunt, 
quarum neutra sufficiens ad rei con- 
summationem videbatur, novi^^sime 
lata eat lex Falcidia, qua cavetur ne 
plus legare liceat quam dodrantem 
totorum bonorum, id est, ut sive 
unus heres insti tutus esset, sive 
plures, apud eum eosve pars quarta 
remaneret. 


Gai. ii. 


It remains to speak of the lex Fair 
cidia^ by which legacies have received 
their latest limitations. By the law 
of the Twelve Tables, a testator was 
permitted to dispose of his whole 
patrimony in legacies; for the law 
said, ^ As a man has disposed of his 
property, so let the law be but it 
was thought proper to restrain this 
licence even for the benefit of testa- 
tors themselves, because they fre- 
quently died intestate, the heirs they 
instituted refusing to enter upon an 
inheritance from which they could 
receive little or no profit. With this 
object the lex Ftoia and the lex 
Voconia were passed ; and lastly, as 
neither of these was found adequate 
to the purpose, the lex Falcidia was 
enacted, which forbids a testator to 
^ive more in legacies, than three- 
fourths of all his property j so that, 
whether there be one or more heirs 
instituted, there must now remain to 
him, or them, at least one-fourth part 
of the whole. 

224. 227. 


The lex Furia testamentaria, "which m^st not be confounded 
■with the lex Furia, or Fusia, Caninin, restraining the testa- 
mentary manumission of slaves (Bk. i. Tit. 7), ■was a plebi- 
sdtum, probably of the year 571 A.tr.o. Gains thus acquaints 
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US with its provisions : — ^ Qua, exceptis personis quibusdam^ 
eceteris plus mille assibus legatorum nomine moriisve causa 
caper e permissum non eat more than 1000 asses could not 
be given as a legacy. The law failed to effect its object, as 
the testator was not restrained in the number of legacies he 
might give, but only in the amount of each legacy. (Gtai. ii. 
2. 25.) 

The lex Focoma, also called testamentaria^ q. plebi-- 
scitum^ of which the year 585 A.TJ.c. is given as the date. 
Gains says of it, ^ Qua cautum est, ne cui plus legatomm 
nomine moriisve causa capere lieeret, quam heredes cape-- 
rent : ’ no legatee was to have more than each heir had. 
This law also failed in its object ; as, by multiplying the 
number of legatees and giving each a trifling amount, the sum 
received by the heirs, which would be equally small, might 
be too trifling to make it worth their while to enter on the in- 
heritance. (Gai. ii. 226.) 

The lex Falcidia was a plebiscitum passed in the year 
714. A.u.c. Its principles were extended to fideiGommissa by 
the senatus-consultum Pegasianum (see next Title) ; to fidei- 
commissa imposed on heredes' ab intestato by a rescript of 
Antoninus Pius (D. xxxv. 2. 18); to donations mortis causa 
by a rescript of Severus (C. vi. 50. 5) ; and lastly, to donations 
between husband and wife. (C. vi. 50. 12.) The mode in 
which the heir would avail himself of the lex Falcidia would 
be by repelling by an exception the legatee who demanded the 
whole of his legacy, when less than the whole was due by the 
lex Falcidia, 

The part reserved to the heir is spoken of by the jurists as 
quarta or Falcidia. The commentators more iiKSually employ 
the full term quarta Falcidia. 


1, Et cum qunesitum esact duo- 
husheredibua institutis, velutiTitio 
et Seio, si Tilii pars aut tota ex- 
hauata ait legatiaquro nominatim ab 
eo data aunt aut supra modum one- 
rata, a 8eio vero aut nulla relicfca 
aint le»:ata aut qum partem ojus 
(lurntaxat in partem diinidiani xni- 
nuaut. an quia is quartnm partem 
totius horoaitiitisatitampliiia liabet, 
Titio nihil ex legatis qum ah eo ro- 
Hcta sunt, retinere lieeret Placuit, 
ut quart am partem sum partis sal- 
vatu liahuat, posse retinere ; etetum 
in singulis lu^redihus ratio legisPal- 
cidim ponenda ost. 


1. When two heirs are instituted, as 
Titius and Seiiis, a question has been 
raised : supposinjr tlio sluire of Titius 
in the inhoritnnc.e is eitht^r entirely 
absorbed, or vexy heavily burdeuiMl 
with le^aei(*8 speed fically ehargenl 
upon it, while the share of 8(u‘us is 
wholly free, or has legaedea 
on it only to half its amount, in 
such a ease does tin*, (dreiuxxstance of 
Seius haying a cd<*ar fourth or moim 
of the iuhoritanee, prevent Titius 
from retaining out of tht^ legacies 
charged upon his sliare, enough to 
secure a fourth part of his own moiety 
to himself ? It has been decided that 
Titius may retain the fourtlx of his 
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o'W’h sliare, for tlie calculation of tlie 
lex is applicable to eacKlieir 

separately. 

D. XXXV. 2. 77. 

The case taken in the text is a simple one. If two heirs 
are unequally burdened with legacies^ each is to avail himself 
separately of the lex Falcidia, and is secured in one-fourth of 
that which was given him as a legacy ; but supposing one co- 
heir does not take under the testament, and his share accrues 
to the other, are the fourth -parts to remain separate or to be 
reckoned together ? In answering this a distinction was made. 
(1.) If the part burdened with legacies accrued to the part not 
burdened, the latter remained unaffected, and the fourth was 
deducted only from the former. (2.) If the two parts were each 
burdened, the calculation was made for each of them. (3.) But 
if the part not burdened accrued to the part burdened, as this 
was a clear advantage to the latter, tne two parts were reckoned 
together, and the fourth of the whole which they made when 
united was deducted. (D. xxxv. 2, 78.) 

2. Quautitas autena patrimonii ad 2. In order to apply tbe lex Fal- 
qiiam ratio legis Falcidise redigitur, cidia^ regard is had to* the value of 
mortis tempore spectatur. Itaque si, the estate at the time of the testa- 
verb! gratia, is qui centum aareorum tor’s death. Thus, for instance, if 
patrimoniumin bonis babehat, cen- he, who is worth a hundred auvei at 
turn aureos legaverit, nihil legatariis Ins dec(‘aae, bequeath tbe whole him- 
prodest, si ante aditam hereditatem dred in legacies, the legatees receive 
per servos hereditarios nut ex partu no advantage, if the inheritance before 
ancillarum hereditaria, rum aut ex it is entered upon, should so increase 
foitu pecorum tantum acceaserit by the acquisition of slaves, the birth 
hereditati, ixt centum aureis legato- of children to female slaves, or the 
rum nomine erogatis heres quartam produce of cattle, that, after a full 
partem heroditatia habiturussit; sed payment of the one hundred aurei in 
necesse est ut nihilominus quarta legacies, a clear fourth of the whole 
pars Icgatis detrahattir. Ex diverse, estate would remain to the heir, for 
si aeptnaginta quinque legaverit, et the legacies notwithstanding would 
ante aditam hereditatem in tantum still be liable to a deduction of oue- 
clocreverint bona incendiis forte, aut fourth. On the contrary, if the testa- 
naufntgiis axxt morte servorum, iit tor has given only seventy-five avrd 
non auipliusquam septuagintaquin- in legacies, then although, before the 
que aureorixin sxibstantia vel etiam entrance of the heir, the estate should 
mimxB rolinquatur, solida legata so decrease by lii-e, shipwreck, or the 
dobontur. Nec ea res damnosa est loss of slavoa, that its whole value 
herodi, cixi liberum est non adire shoixld not be more than seventy-five 
hereditatem : qixm res efiicit ut sit aurei or less^ yet the legacies would 
necesBO legatanis, ne destituto tea- still be due without deduction. Kor 
tamento nihil consequantixr, cum is this prejudicial to the heir, who 
herede in portionem pacisci. is at liberty to refuse the inheritance, 

but it obliges the legatees to come to 
terms wini the heir, so as to get a 
part, lest if the testament were aban- 
doned they should lose the whole. 

B. xxxv. 2. 73. 
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Tbe calculation under tbe lex Falcidia wa?? made at the 
time of the testator’s death, in accordance with the rule by 
which the dies cedit for most legacies was fixed at that time. 
It was, however, made then, even if the dies cedit was fixed at 
some other time. Between the death of the testator and the 
time of the heir entering on the inheritance, the estate might 
be so deteriorated as to make it disadvantageous to the heir to 
enter : and in order to persuade him to do so, the legatees 
would have to enter into a compromise with him. 


3. Oum autem ratio legis Falcidiie 
ponitur, ante deducitur ses alienuin, 
item funeris impensa et pretia ser- 
ver um manumissorum : tunc deinde 
in reliqiio ita ratio habetur, ut ex eo 
quarta pars apud lieredes remaneat, 
tres vero partes inter legataiios dis- 
tribuantui’, pro rata scilicet portione 
ejus quod cuique eorum. legatum 
fiierit. Itaque si fingamus quadiin- 
gentos aureos legates esse, et patri- 
monii qunntitatem ex qua legata 
erogari oportet, quadringentorum 
esse, quarta pars legatariis singulis 
debet detrahi; quod si ti'ecentos 
quinquaginta legates fingamus, oc- 
tava debet detrahi. Quod si quin- 
gentoslegaverit, initioquintadeinde 
uarta detrahi debet : ante enim 
etrahendum est, quod extra bono- 
rum quantitatem est, deinde quod 
ex bonis apud heredem remanere 
oportet. 


3. When the calculation of the lex 
Falcidia is made, the testator’s debts, 
his funeral expenses, and the price 
of the manumission of slaves, are 
deducted, then what remains is di- 
vided, so that a fourth-part remains 
for the heir, and the other three parts 
are divided among the legatees in 
proportion to the amount of their 
respective legacies ; for example, let 
us suppose tiiat four hundred anrei 
have been given in legacies, and the 
estate out of which the legacies are 
to be paid is worth no more, each 
legatee must have a fourth-part sub- 
tracted from his legacy j but, if wo 
suppose that the testator gave in le- 
gacies three hundred and fifty aurei, 
then an eighth ought to be deducted. 
And it’ he gave five hundred <r?/roun 
legacies, first, a fifth must be de- 
ducted, and then a fourth. For that 
which exceeds the real value of the 
goods of the deceased must first be 
deducted, and then that which is to 
remain to the heir. 


B. XXXV. 2. 1. 10 5 B. XXXV. 2. 30 ^ B. xxxv. 2, 73. 


Octava debet detrahi, i.e. one-eighth of the whole, or fifty 
aurei, must be dedtieted from the whole sum given to the 
different legatees, the sum to he deducted from each share 
being in proportion to the relative amount of that share. Each 
share would be diminished by one-seventh. 

The lex Falcidia did not apply to military testaments. (D. 
xxxv. 2. 17.) 

By a Novel (1. 2. 2) Justinian provided that the Falcidian 
fourth should never he retained by the heir if the testator 
expressly forbad its retention. If the heir renounced the in- 
heritance, the legatees and other persons who were designed by 
the testator to take under the testament might, on giving seen- 
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ritj for carrying out all the dispositions of the testament, 
receive the inheritance. Even if the testator had not forbidden 
the retention of the fourth, it could not be retained unless the 
heir made an inventory of the property of the deceased. If 
he accepted the inheritance without making an inventory, he 
had to pay the legatees in full, even if he was obliged to draw 
upon his private funds to do so. 


Tit. XXIII. DE FIDEICOMMISSAEIIS HEEEDI- 
TATIBUS. 

Nunc transeamus ad fideicom- Let us now pass j 

missa. Et prius est ut de heredita- and first we will treat of fi.deicoin« 
tibus fideicominissariis videamns. missary inheritances. 

Gai. ii. 246, 247. 

Fideicommissa^ that is, trusts, might be compared to the 
institution of heirs, if the trust embraced the whole inheri- 
tance, and to the gift of legacies, if it embraced only a part. In 
the former case they were termed by tbejuristsj^cieicommissarfog 
hereditates ; in the latter, fideicommissa singular rei. The 
text proceeds to speak of the fidelcommissarice hereditates. 

The word fideicommissum has been generally retained in the 
translation, instead of trusts, because, as fideicommissa include 
only trusts carrying out the last wishes of a deceased person, 
the word trusts, which is used much more widely in its appli- 
cation, might lead to confusion. 

Ulpian gives {lieg, 25. 1) the following definition of a 
fideicommissum : ^ Quod non oivllihus verbis^ sed precative 
relinquitur ; nee ex rigore juris civilis proficisoitw^ sed ex 
voluntate datur relinquentisJ 

1. Sciendum itaque et omnia ^ 1. At first Jideicommissa wore of 
fideicommissa primisteniporibus in- little force ; for no one could be com- 
firma oskSO, quia nemo invitus coge- polled against bis will to perform 
batur prfBstare id de quo rogatus what he was only requested to per- 
erat. (iuibiis enim non poterant form. When testators were desirous 
bereditatem vel legata relmquere, of giving an inheritance or legacy to 
si relinquebant, fidei comrnittebant persona, to whom they could "not di- 
eorum qiii capere ex testamento rectly give either, they then entrusted 
poterant j et ideo fideicommissa them to the good faith of some pei>- 
appellata sunt, quia nullo vinculo son capable of taking by testament : 
juris, sed tantum pudore eorum qui tm^Jideicomrnma were so called, be-^ 
rogabantur, continebantur. Postea cause their perfoi'inance could not 
divas Augustus semel iterumque be enforced by law, but depended 
gratia personarum motus, vel quia solely upon the good faith of the 
per ipsius salutem rogatus quis di- person to whom they were entrusted, 
ceretur, aut ob insignem quorum- Afterwards, the Emperor Augustus, 
dam perfidiam, jussit conaulibus having been frequently moved by 

% 
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consideration for certain persons, or 
because the request was said to have 
been niade in tlie name of the empe- 
ror^s safety, or on account of some 
strildng instance of periidy, com- 
manded tbe consuls to interpose their 
authority. Their intervention being 
favoured as just by public opinion, 
gradually assumed" the character of 
a regular jurisdiction, and trusts 
grew into such favour, that soon a 
special prastor was appointed to give 
judgment in these cases, and received 
the name of /idncommlssanus. 

Gai. ii. 274, 275. 278. 285 ; D. i. 2. 2. 32. 

The limits within which the Koman law confined tbe power 
of a citizen over his property after his death were narrow ; but 
tbe freedom given by the introduction of obligatory trusts was 
singularly wide. A testator, in order to give anything, was 
obliged to do so by a regular testament, to adopt prescribed 
formulae, to use the Latin tongue. He could not give any- 
thing to B,jpere(j7'mus,to a person proscribed, to a posthumous 
stranger, or to an uncertain person. The system offidel- 
oommissa enabled him to give to almost any one he liked, 
and that 'in words the least formal, and even without a tes- 
tament at all. The heredas ab intestato, if charged with a 
fideicommissu'in by the person to whose property they suc- 
ceeded, were obliged to fulfil it. The licence given to Jidel- 
covwhissa was, indeed, diminished by different enact tneuts, and 
they were gradually placed more and more on the footing of 
legacies. Thus by one se^iatus^consultiiw^ pavssed in the time 
of Hadrian, the power of giving n, fideimmmvimumto a j;erc- 
grinus {Gki, ii. 285), by another, the power of giving one to 
a posthximous stranger or uncertain person, was takt*n away. 
(Gtai. ii. 287.) Again, the s&nalAiH’-ctnimllmn. Pegashinum 
subjected fideJcominism to the rules of the Uu) Fapia i\>p- 
p(va (Gtai. ii 28()) ; and a tutor could never be given by testa- 
ment, except directly. (Gal ii. 28D.) Md(iica7}fvdmt were, 
indeed, alwa3^s something Ix^sido and fonu'gu to the nature of 
Eonum law. Augustus merely ordenKi that, iu a ease of great 
hardship, the consuls siiould interfere. Then a magistrate was 
created whose business it wavS to inhTfiire in cas<is which wair- 
ranted it; but there was nothing like a,u action at law to 
onforoo The fAleiamnnlmirlw a{)plie<l for 

ai<l as having oeputy on his shle ; and if the magistrate chose 
to interfere, the regular course of thcjlaw was stayed, and the 
trust enforced. (Ui.,P, lierp xxv. 12.) The proceeding was 
always extra ordvmm^ (Gai. ii. 258.) 


aiictoritatem siiam interponexe. 
Quod quia justum videbatiu’, et 
populare erat, paulatim conversum 
est in assiduam jurisdictionem ; 
tantusque eorum favor factus est, 
lit paulatim etiam prastor propiius 
crearetur, qui de fideicommissis jus 
diceret, quern fideicommissaxium 
appellabant. 
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The fideicommissum itself did not^ like a legacy^ directly 
transfer the property in an inheritance or in any particular 
thing, and of course did not give any right to a real action. 
The restitution or giving up of the inheritance was, however, 
effected by the mere consent of the heir, even before tradition. 


2. In priinis igilxir sciendum est, 
opus esse ufc aliqiiis recto jure tes- 
tamento lieres histituatur, oj usque 
fidei comniittatur iit earn heredita- 
tem alii restituiit ; alioquui iu utile 
est testamentum, in quo nemo lieres 
instituitur. C»im igituraliquiascrip- 
serit Lucius Titiiis lieres esto, po- 
terit adjicere, rog:o te, Luci Titi, ut 
cum primuni poteris hereditatem 
iiieam adire, earn Caio Seio reddas 
restituas. Potest autom quisque et 
de parte restituendalieredem rogare, 
<*.t lihenim est vel pure vel sub con- 
ditione relinquore fideicommissum, 
vel ex die certo. 


Gai. ii. 


2. We must first observe, that some 
one must he duly appointed heir in 
the testament : and then it must he 
entrusted to his good faith to restore 
the inheritance to some other person; 
for, the testament is ineffectual in 
■which no one is instituted heir. And 
therefore, when a testator has said, 
Let Lucius Titius be my heir, he may 
add, and I request you, Lucius Titius, 
that, so soon as you can enter upon 
my inheritance, you will restore it 
and give it tip to Caius Seius. A tes- 
tator may also request his heir to re- 
store a part of the inheritance only, 
and may leave the Jidelcommmt/m 
absolutely or conditionally, or on the 
expiration of a term. 

248. 250. 


Of course if there was no heir instituted, there could be no 
person to charge by testament with the trust {nemo ftcht- 
ciarius ) ; but the testator might charge the heredes ah in- 
testate. 

The person who made the fide icoonmisenm was terined,;^ktei’/" 
corm}iitfs}is ; the person re(|uested to perform ii^fdaGiaelus; 
and the persuu to be benefited by it, fideimnmissarius. 

3. IleHtil-uta auieni hereditato, is 3. After an heir has restored the 
quidein qui restituit, nihilominus inheritance, he still continues heir, 
lieres perauiin^t; is vero qui recipit But he, who receives the inheritance, 
h(mMlitatem,iiU(puuKlo heredis, all- was sometimes considered in the 
qiuwido legatarii loco, habebatur. light of an heir, and sometimes in 

that of a legatee. 

Gai. iL 251. 


In order to protect himself, the heir who remained liable to 
all actions of creditors against the inheritance had recourse to 
a fiction of law. He sold the inheritance to the fideiooynmls- 
sarins^ and tbe^y eiitercd into mutual agreements called emptm 
et vewiiim hereditaiis stipulationes (Gai. ii. 252), by which 
thBfhdueiaviiie, though remaining in the eye of the law re- 
sponsible for the charges upon the inheritance, was protected 
from ultimate fiarm by having a remedy against the fideicom- 
mis&aHus. Thus Gains says, ^ Olim nec hered'is loco cral^ 
me legatarii; sedpotim emptoids.^ 

22 
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4. Et Neronis qiiidena tempori- 
Bus, Trebellio Maximo et Annaeo 
Seneca conaulibus, senatus-consul- 
tum factum est : quo cautum est, 
nt si Lereditas ex fideicommissi 
causa restituta sit, omnes actiones 
quse jure civiliheredi etinberedem 
competerent, ei et in eura darentur 
ciii ex fideicomniisso restituta est 
bereditas. Post quod senatus-con- 
sultum praetor utiles actiones ei et 
in. euni qui recipit bereditatem, 
quasi heredi et in beredem dare 
coepit. 

. Gai. 


4. During tbe reign of Nero, in the 
consulship of Trebelliiis Maximus 
and Annaeus Seneca, a smntus-con^ 
sultum was passed, providing that; 
after an inheritance had been re- 
stored under a Jidcicommiamm^ all 
actions, which by the civil law might 
be brought by or against the heir, 
should be permitted for and against 
him, to whom the inheritance was 
restored. After this, the pryetor be- 
gan to give equitable actions for and 
against the person who received an 
inheritance, as if he were the heir, 
ii. 253, 


The senatus-consultum Trehellianum (a.d. 62) did away 
■with the necessity of any such fiction as that of a sale. The 
fideicommissanus stepped at once into the place of the heres 
'institutus. All the actions belonging to the inheritance -were 
given him in the shape of actiones utiles. (See Introd. sec. 
106.) If creditors sued the heres institutus, he h.ad the 
exceptio restitutes hereditatis ; he might plead that he had 
parted -with the inheritance as he had been directed. 


5. Sed quia hcredes script!, cum 
aut totam hereditatem aut pens 
totam plerumqiie restituere roga- 
hantiir, adire hereditatem oh nul- 
lum vel minimum lucrum recusa- 
hant, atque ob id extinguebantur 
•fideicommissa, postea Vespaaiani 
Augusti temporibiis, Pegaso et 
Puslone consulibus, senatus censuit 
ut ei qui rogatua essot hereditatem 
restituere, perinde liceret quartam 
partem retinere, atque lege Falcidia 
ex legatis retinere conceditur. blx 
singulis quoque rebus qxim per fidei- 
commissum relinquuntur, eadem 
retentio permissa est. Post quod 
sciiatus-consultum ipse bores onera 
hereditaria sustinebat; ille autein 
qui oxfideicommissonicppit |>artem 
liereditatis, legatarii partiarii loco 
erat, id est, ojus legatarii cui pars 
honor um legabatur: qujc species 
liigati parti tie vocabatur, quia cum 
ImriMle Icgatarius partiebatur here- 
ditatom. Unde qu» solebant sti- 
pulationcs inter boredom et partia- 
rinm legatarium intorponi, efndom 
interpouobantnr inter enrn qui ex 
fideicomniisso recepit hereditatem, 


5. But, the instituted heirs being 
in most cases requested to restore 
the whole, or almost tlio wholes of 
an inheritance, often refused to^ ac- 
cept it, as they would receive little 
or no advantage, and thus Jldneom^ 
mma were frequently extinguished. 
Afterwards, during the reigii of the 
Emperor Vespasian, in the consul- 
ship of Pegasus and Pusio, the se- 
nate decreed, tliat an heir, who was 
requostod to restore an inheritance, 
might retain a fourth, just as in tho 
case of l(‘ga(ues lu* might by the 
Faleidian law. And the same de- 
duction is allow<Ml in particular 
things, which are loft by a Jkin-- 
For some time after 
tins mmatHS-voimdfmn the heir alone 
boro tho charges of the inheritance ; 
and he who had rcctnved a share or 
part of an inheritance, under a JidH’* 
cimmmmtmj was n^gardod as a part 
h^gateo, that is, a legatee having a 
legacy of a share of the property, a 
speci(is of legacy which was called 
partition, b(Muutso the legatee took a 
part of the inheritance together with 
the heir. Thufl the same atipulationa 
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et heredem, id est, ut et lucrum et wMcli were formerly in use l)etween 
damnum hereditariuin pro rata the heir and partiary legatee, were 
parte inter eos commune esset. likewise made between the person 

who received the inheritance under 
th.% Jtddeommis&mn and the heir, that 
is, they stipulated they would share 
the benefits and the charges of the 
inheritance between them, in pro- 
portion to their respective interests. 

Gai. ii. 254. 

The senatiiB-consultum protected 

arins froin any harm ; but it gave him no incitement to enter 
on the inheritance. Why should he take an inheritance which 
he had instantly to transfer to another. The trust might thxis 
perish ; and, to remedy this, the senatus-consultumPegasianum 
(A.n. 70) permitted the heres institutus to retain a fourth, just 
as the lex Falcidia permitted in the case of legacies. Even 
the term quarta Falcidia was applied to the fourth retained 
\>j tho JkkiciaThus lieres. (D. xxxvi. 1. 16. 9.) The fidei- 
commissarias thus became exactly like a legatee ; and, as 
having a definite part of the inheritance, he was considered 
in the light of a legatee of a part of the inheritance. 

A testator sometimes gave a legatee not a particular thing, 
but a certain share in bis whole property. The legatee (then 
termed hgatarlus yartiarius) took, in this case, per universi- 
taiejni ; but he was not thereby made an heir, not having been 
formally instituted ; and if there was no heir who entered on 
the inheritance, the legacy was extinguished. The claims of 
creditors against the inheritance were made exclusively against 
the heir, and the heir alone could recover sums due to the 
inheritance. Tims it was necessary that, if the heir paid a 
cn^ditor, the legatee should account to him for a part of the 
payment proportionate to his share of the inheritance ; while 
if the legatee wished that his share should be increased by the 
payment of a debt due to the inheritance, he could only effect 
this through the heir. Accordingly they made stipulations with 
each othcir, termed stijmlationes partis etpro parte, liy one 
of these stipulations the heir bound the legatee to pay a pro- 
portion of sums expended in satisfaction of claims against the 
inheritance ; by the other the legatee bound the heir to account 
to him for his share of sums received in satisfaction of debts 
owing to the inheritance. Such legacies became obsolete from 
the time tlmt Jideioommissa and legacies were placed on the 
same footing, 

(I Ergo si quidftju non plus quam 0. Therefore, if the instituted heir 
dodrantem bereditatis scriptus he- was not requested to restore more 
res rogatus sit xestituere, tunc ex thaii three-fourths of the inheritance, 
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TreLelliano senatus-consulto resti- Le restored siicli part in accordance 
tuebatur bereditaa, et in utriimque with the provisions of the 
actiones hereditarice pro rata parte constdttmi Trehelliannm ; and all ac- 
dabantur, in heredem quideni jure tions which concern an inheritance, 
civili, in euni Tero qiii recipiebat mi^ht be brought against each ac- 
hereditateni ex senatus-consiilto cording to their respective shares — 
Trebolliano, tamquam in heredem. against the heir, by the civil law, 
At si plus qnani dodranteni vel and against him who received the in- 
etiain totain hereditatem restituexe heritance, by the senatus-comuUiim 
rogatus sit, locus erat Pegasiano Trehdlmmm, as against an heir. 
senatus-con3ulto,etheres qui semel But if the instituted heir was re- 
adierit hereditatem, si modo sua quested by the test itor to restore the 
Toliintate adierit, sive retinuerit whole inheritance, or more than 
quartam partem sive rotinere nolu- three fourths, then the 
erit, ipse uni versa on era hereditaria m'twm Peijamanum became appli- 
sustinebat : sed quarta quidem re- cable ; and the heir who had once 
tenta, quasi partis et pro parte sti- entered on the inlimutance, provided 
piilationes interponebantur, tarn- he did so voluntarily, wnis obliged to 
qiiani inter partiariuni legatariiim sustain all the charges of the inheri- 
et heredem j si vero totam heredi- tance, whether he had retained, or 
tateni restitueret, emptte etvenditse had declined to retain his fourth, 
hereditatis stipulationes interpone- But, when tiie li oir d j d retain a fourth 
bantur. Sod si recusetscriptusheres part, the stipiilations termed d 
adire hereditatem, ob id quod dicat were entered into, as be- 

eam sibi snspectam esse quasi dam- iwoeii a legatee of part and an heir ; 
nosam, cavetur Pegasiano seiiatus- and, when the lioir did not retain a 
consulto ut, desideraiite eo cui re- fourth, then tlu^ stipulations termed 
stituere rogatus est, jiissii pnetoris emptec et hcrvditatkj wen^ 

adeat et restituat hereditatem, pe- made between them. But if the in- 
riudeque ei et in eum qui recipit stitutod heir refused to enter on 
hereditatem, actiones darentur ac inlieritanc^e, alleging tiuit ho feanal 
juris est ex Trebedlianu senatus- lie should lose by doing bo, it was 
consulto. Quo casii nullis stipiila- provided, by the muttm-eonmdtum 
tionibus est opus j quia Kimul et Peyadanum, that, on the demand of 
Imic quia restituit, securitas datur, him to whom ho had beem requested 
et actiones hereditarim ei et in eum to restm’o tlio inherilMina^, he should, 
transforuiitur qui recepit heredita- under an order of the prmtor, enter 
lem, iifcroquc^ semitus-cousulto in on the inlun-itauce, and reytore it; 
Imc S 2 )ecie concurrente. and that a 11 actit >nH might ])e brought 

by or against him who HM*eived the 
inheritaiHa\ as in a. falling under 
the .sv 'U w/ftnN Ti 'dn ilitm n m . 
And in this case stipulations ai-e not 
neci^ssary, fu* the heir, wlu) roatoroH 
the inheritance, is mamred, and all 
actions ctmc«‘rning an inlmriiance are 
transfcrnal to and against him, by 
whoin it is rtnadved, tluun^ being, in 
this insianct‘, a (rontMirrcnt applica- 
tion t»f both miaim’-courndta, 

Qkl il 

The miatiLs^consuUum Trehellhmvm was not- abrog^ated 
by ilu^ Th<‘.y applied to diffonait ctuses. If tho 

fourth woixi expressly reserved to the heren fi(lftelariu>% lu* took 
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the other three parts^ and immediately restored or transferred 
them to the Jiddcommissarius^ who had the position of heres 
fideicomwissarias^ and all the actions belonging to the inherit- 
ance, so far as his share extended. But if the fourth was not 
reserved, the seyiatus-Gonsultum Pegasiammi became appli- 
cable. The fiduciarius heres retained the fourth, and the 
jfideicommissarius held the position of a legatee. The heres 
institutiis might, however, not choose to retain the fourth. 
He might enter on the inheritance, and at once voluntarily 
transfer the whole to the fideicommissarius. Neither senatus- 
cousulium then applied, and he had to protect himself by the 
old sii/pulatiimes emptm et venditce hereditatis. If he refused 
to enter on the inheritance, the prsetor compelled him, by a 
power given in the senatus-eonsidtum Pegasianum^ and he 
was placed exactly in the same position as if he had entered 
under the senatus-consaltum Trebellianwn. He had no 
fourth reserved for him; and all action passed at once to the 
fideieommi ssa rius. 


7. Sed quia stipulationes ex sena- 
t us-cona u U o Pega si an (mI oscend e u tea 
et ipM antiquitati displicucrunt; et 
quibusdain casibus captiosas eas 
homo excelsi ingenii Papinianus 
appellat, et nobis in Icgibus niagis 
simplioitaw quaui diflieultas placet, 
ideo omnibus nobis siigg^estis tain 
simiiitudiaibua quam dilferenliis 
utniKscpio aenatus-eousulii, plucuit, 
oxploso scnatua-consuito l^egaaiano 
quod postoa superveuxt, omnein 
auctoriiiitcm Trcbelliano aenatus- 
consulto pueatai'c, ut ex eo iidoi- 
commissarim hi^rediiates mstituan- 
tiir, aive haboat bores ex volimiate 
t(‘statoi‘is quartain, sivo plus sivo 
inimiH sive nihil pouitus: ut tone, 
quaiulo vel nihil vel minus quarta 
apud emu romanet, liccuit oi vel 
quartam vel quod de(\st ox nostra 
auetoritatii retinero vel ropoloro so- 
lutum, quasi ex Trebcllianoaenatus- 
eonsuilopro rat.aportione aidionibiis 
tarn in honaiom quam in hdeieom- 
niissarium competentibiis. Si vero 
totam hm'iHlitateni sponto rosti- 
tuerit, omues liortMlitavim actiimes 
iideicommissario et ad versus cum 
competuut. Sed otiaiu id quod 
prmcipuum Pegasiaui seuatus-con- 
sulti fuerat, ut ^uaiido reousabat 
Lores scriptua sibx datam boredifca- 


7. But, as the stipulations, whicli 
arose from the mifitm-nonmltum Pe- 
(/asiamwi, were displeasing even to 
the ancients, andPapinian, a man of 
great genius, considers them in some 
cases as captious j and, as we prefer 
simplicity to cumplicity in matters 
of law, we have been pleased, upon 
comparing the points of agreement 
and disagreement in the.^o two 

to abrogate the senatus’* 
consultmn Pegenanum, which was 
subsequent to the miatifs^aonmltuni 
Trehellianum, and to give an exclusive 
autlinrity to the 

'JWheMiammt, by whidi all hdeii.'om.- 
inissary inheritances shall be restored 
for the future, whether the testator 
has given by his will a fourth-part of 
his estate to the instituted ludr, or 
more, or less, or oven nothing, sotlxat, 
when nothing is given to tho heir, ox- 
loss than a fourth-part, he may be 
permitted to retain a fourth, or as 
much as will ixiake up the delieiency, 
by virtue of our authority, or to 
demand repayment* of it if he has 
aid it ovorj and actions may be 
rought both against the heir and 
tho Jidmomwmarim according to 
their respective shares, as if under 
the smnim-conmdtum Trebellhmum. 
But, should the heir voluntarily re- 
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temadirejnecessitas ei imponeretur 
totam Leieditatem volenti fidei- 
commissario restitiiere, et omnes ad 
earn et contra eum transire actiones, 
et Loc transponimus ad senatus- 
consiiltum Trebellianum : nt ex 
lioc solo et necessitas heredi impo- 
natur, si ipso nolente adire fidei- 
commissarius desiderat restitui sibi 
bereditatem, nullo nec damno nec 
conimodoapiidberedem remanente. 


store the wbole inberitance, all ac- 
tions concei’ning an inlieritance may 
be brought either by or against the 
Jiddcommissanm, And, as to the 
most important provision of the 
miaitcs-consuUum J?ef/asta7m77i, that, 
when an instituted heir refused to 
accept an inheritance, he might be 
constrained to restore it to 
commissarim if he demanded it, and 
to transfer all actions to and against 
him, we have transferred this pro- 
vision to the senat^is-constdhwi Tre-* 
hellianumj by which alone this obli- 
gation is now laid upon the heir, 
when he himself refuses to enter on 
the inheritance, and ^^fideiGommis-- 
sarius is desirous that it should be 
restored, the heir in this case receiv- 
ing neither gain nor loss. 


Justinian unites the two senatus-^consiiUa into one, giving 
them the name of the senatus-consuUnm TrebeUicm-ivm, The 
heir is to retain the fourth, and the action will bo, in all cases, 
transferred to the fideicommissarius, who will thus be always 
in loco heredis. Under the old system, either party was 
exposed to the risk of the other party to the stipulation 
becoming unable to fulfil his engagernenL 

Before the legislation of Justinian, the heres could not re- 
dernand the fourth, if he had once paid it over. (Paul. SenL 
iv. 3. 4.) 


8. Nihil autem interest, utrum 
aliqiiis ex asse heres insti tutus aut 
totam hereditatem aut pro parte 
restituere, an ex parte heres insti- 
tutiis aut totam earn partem aut 
partem partis restitiuu*e rogatua sit; 
xiam et hoc casu eadom observari 
prjccipimus, qiue in totius heredi- 
tatis restitutiono diximus. 


8. But it makes no difftu'onc© 
whether tlie heir is instituted to the 
whole inheritance, and is req\iest(id 
to restore the whole or a part, or 
whctlier being instituted to a part 
only, he is requested to n^atore timt 
entire part, or a portion of it, for we 
enjoin tliat tlui same rules be ob- 
served in tins lattm* cas(^, as in ease 
of restitution of the whole. 


Gat. iL2i)0. 


9. Si qixis una aliqua re deducta 
sivG prmcepta qum quartam con- 
tiiuit, veluti fundo vel alia re, ro- 
gatus sit restituere hereditatem, 
simili mode ex Trobolliano senatus- 
(umsulto restitutio fiat, perinde ac 
si fjuarta parte rotenta rogatus esset 
rihquam hereditatem rostitucire. 
Stal illud interest, quod altero casu, 
id est; cum deducta sive prcecepta 


iK If an heir be requested by a 
testator to giv(j up an inlu^ritanca^, 
after deducting or ac^ciqiting some 
particular thing, equivalent to a fourth 
of the whole, as a piece of land, or 
anything else, ho will givoit up under 
the miatm-comfdtiwi TreheHmmmi^ 
exactly as if he had boon requesUd 
to roBtoro the remainder of an inhe- 
ritance, after reserving a fourth. But 
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aliqua re restituitur hereditas, in there is this difference, that, in the 
soliduin ex eo senatus-consulto first case, when an heir is requested 
actiones transferuntur, et res qu8e to give up an inheritance, after de- 
remanet apud heredem sine ullo ducting or excepting a particular 
onere hereditario apud eum re- thing,then, according to that 
manet, quasi ex legato ei acquisita ; cotimUu?n, all actions are transferred 
altero vero casu, id est, cum quarta to and against the Jldeico^nmissarms^ 
parte retenta rogatus est heres re- and what remains to the heir is free 
atituere hereditatem et restituit, from all incumbrance, as if acquired 
scinduntur actiones, et pro do- hy legacy. In the second case, when 
drante quidem transferuntur ad an heir is requested in general terms 
fideicommissarium, pro quadrante to give up an inheritance, after re- 
remanent apud heredem. Quin taining a fourth to himself, all actions 
etiam, licet uua re aliqua deducta are proportionably divided j those 
aut prmcopta restituere aliquis which regard the three-fourths of the 
hereditatem rogatus eat, qua maxi- estate, being transferred to the jddm- 
nia pars hereditatis contineatur, and those which regard 

mque in solidum transferuntur the one-fourth, to the heir. And, 
actiones, et secum deliberare debet even if an heir he requested to give 
is ciii restituitur hereditas, an ex- up an inheritance, after making a 
podiat sibi restitui. Eadem scilicet deduction or exception of some par- 
interveniiint, et si duabiis pluri- ticular thing, which comprises the 
buHve deductis prceceptisve rebus greatest part of the whole inherit- 
restitiiere hereditatem rogatus sit j ance, all actions are still transferred 
sed et si certa summa deducta pros- to the fiddcommissarius, who ought 
ceptave, qufe qiiartam vel etiam always, therefore, to consider whether 
maximani partem hereditatis con- it will be expedient or not, that the 
tinot, rogatus sit aliquis heredi- inheritance should be given up to 
tatem restituere, idem juris est. him. All this applies equally, whe- 
Qum aiitem dixiinus de eo qui ex ther an heir he requested to give up 
asse heres institutus est, eadem an inheritance after a deduction or 
trail sferemus et ad eum qui cx exception of two, or more, particular 
parte heres scriptiis est. things, or of a certain sum of money, 

which may comprise a fourth or even 
tho greatest part of the inheritance. 
What we have said of an heir, who 
is instituted to the whole of an in- 
heritance, applies equally to one who 
is instituted only to a part. 

D. xxxvi. 1. 1. 10. SI 5 D. xxxvi. 1. 30. 3. 

If the testatox' give a particular obj ect to the h&res insti-- 
tutus which was equal in value to the fourth of the inheritance, 
the law considered this as a specific legacy given to the heres. 
TliefidelGommissarius took the whole inheritance except this 
part, and all the actions of the whole inheritance were trans- 
ferred to him. Justinian retains this distinction between a 
particular object being given, and a general direction to re- 
tain a fourth. If a particular object were given not equal in 
value to a fourth, the heir would retain enough to complete 
his fourth ; and all actions relating to the part so retained 
would pass to him, and all others to the fideicommissarim. 
(Cod. Vi. 60. 11.) 
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10. Prgeterea intestatiis quoque 10. Moreover, a man about to die 

moriturus potest rogare eum, ad intestate, may request the pe-rson, to 
quera bona sua vel legitiino jure 'whom bis estate will pass, either by 
vel honorario pertinere iiitelligit, the civil or prmtorian law, to give up 
ut hereditatem siiam tntain par- to a third person the whole in’;. erifc- 
temve ejua, aat rem aliquain, veluti ance, or a part of it, or any particular 
fundum, hominem,pecuiiiam, alicui thing, as a piece of land, a slave, or 
restituat ; cum alioquiu iegata nisi a sum of money. Legacies, on ^ the 
ex testamento non valeant. contrary, are only valid when given 

by testament. 

Gat. ii. 270 j D. xxxi. 36. 

Antoninus Pius extended the provisions of the senatus-con-- 
suUa Tr ehellianum and Pegasianum^ to trusts imposed on 
heredes ab intestato, (D. xxxv. 2. 18.) 

11. Eum quoque cui aliquid re- 11. A Jideicoinmissarms may also 

stituitar, potest rogare ut id rursuni himself be requested to give up to 
alii, aiit totum aut pro parte, vel another, either the whole or a part 
etiam aliquid aliud restituat. of what he receives, or even any- 

thing else. 

GAi.ii. 271. 

The fLdQicommissarius^ who was thus only a vehicle to pass 
on the inheritance to another fideicommlsstvrim^ could not 
retain a fourth for himself. The object of the lex Falcidla 
was merely to secure an heir, not in all cases to give a fourth 
to the person who virtually had the inheritance ; but when the 
heir entered on the inheritance by order of the prmtor, then 
ihe fideioommissarms stood in the place of the heir, so far as 
to be able to apply the lex Falcidi(c^ as if representing the 
heir, against legatees, but not against a second Jideico7mivi 
sarins, (D. xxxvi. 1. 63. 4.) 

12. Et quia priina iideicommis- 12. Originally all fiduciary gifts 

soriun cunabula a ikle licreduai doponded only upon the good faith 
pondont, et tarn noaien quain sub- of tlio heir ; wlieiH^o they took tludr 
staiitiain accoperunt, et i(ieo clivus naiuc^ as wtdl u.h tluur cha.ratd.er. "J’o 
Augustus ad iif'cessitatem juris ea remedy tliis tlu^ Kmp(‘ror Augustus 
detraxit, nuper et nos euiudeiu made tluun obligatory in law, end 
principetu superare. coutemltuitiis, we have lately eiultaivourtal t(> sur- 
e.v facto quoti Trihoniaiius, vir t;x- pass that prince ; and, on tlu^ oeca- 
cclsus, qiuc.stor sacri pahiiii sug- siou of a cas«^ brought to our notict? 
gessit, coustitutioneui feciuuis p(‘r by tht^ most (uniiumt Trihonian, the 
quaiu dispo.suiiuus : si testator hdtu tpueslor of our satuvai palat^e, wo 
heredia sui commisit ut vel luuvdi- have tnuuntul by a constitution, that 
taiem vid speciale iideicommis- if a testator lias entrusUul to tlui 
sum r»‘stituat, et niapie ex script um faith of his luur the rf^storation of 
n(‘qu(H hx qiunquo lostium immero an inheritama*, or auy partituilar 
qui in tideiconiinissis h^gitimusosso thing, ami tlio fat*! cannot bt* proved 
noacitur, p()riHit res manift'Htan, Htd either by any wridtig* or by five 
V<*1 pauciores quam quiuque, vel witriesseH (the li‘gal number iit such 
muuo ptmitUH lutervimerit, castw), tht^re having* bei*n fewtu*, tm 

tunc sivo pater herodis sivo alius porhapa no witnesses present, then, 
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quiciimqn© sit qiii ■fidem lieredis Tphetlaer it is his father who has 
elegerit, et ab eo restitui aliquid thus trusted to the good faith of the 
Yoliierit, si heres pertidia tentus heir, and begged him to restore the 
adimplere lidein recusat negando inheritance, or whether it is hhJ’ one 
rem ita esse subseciitam, si tidei- else, if the heir perfidiously refuse 
commissarius jiisjurandiun ei de- to make the restitution, and deny 
tulerit, cum prius ipse de calumnia the whole transaction, the Jideicom- 
jiiraverit, necesse eum habere vel musarkis having previously himself 
jus] uranclum subire quod ni il tale sworn to his own good faith, may 
a testatore audivit, \ei recusant eiii put the heir to his oath ; and thus 
ad fideicommissi vel universitatis force him either to deny liaving re- 
vel spfcialis solutionem coarctari, ceived any such trust upon oath, or 
ne percat ultima voluntas testatoiis to fulfil it, whether it relate to the 
fidoi heredis commissa. Eadem whole inheritance or to some parti- 
ohservari censuimiis, et si a lega- cular thing j and this is allowed, 
tario vel fideicommissario aliquid lest the last; wishes of a testator, 
similiter relictum sit. Quod si is committed to the faith of an heir, 
a quo relictum dicitur, confiteatur should be defeated. The same pro- 
quidom a se aliquid relictum esse, cess may be adopted against a lega- 
sed ad legis aubtilitateni deciirrat, tee, or a Jtdidcovwdsmriii^i charged 
omnimodo solvere cogendus est. with a restitution. And if any one 

so charged admits the trust, but 
endeavour to shelter himself in the 
subtleties of the law, he may be 
compelled to perform his duty. 

C. vi. 42. 32. 

De calumnia juraverit^ that is, be must swear beforehand 
that he is acting bo7ia jide^ and not inventing a ground of 
litigation. 

Tit. XXIV. DE SINGULIS REBUS PER FIDEL 
COMMISSUM RELICTIS. 

PoUsst autcm quis etiara aingulas A person may also leave particu- 
r<‘H per lideicouuuiHHiun rulinquero, lar things by a Jidtdeoiimmsum^ as a 
vtduti iumlum, Jiominmn, vostem, piece of land, a slave, a garment, 
auniui, argentum, pocuniamtiume- gold, silver, piecovs of money ; and he 
rataiuj ot vel ipsum heredeui may request either his fudr to restore 
rogare ut alicaii reslituat, vtd lega- them, or a legatee, although a lega- 
tarium, <piamvis a legatario iegari tee cannot be charged with a legacy, 
non poHsit. 

Gai. ii. 2G0. 271. 

L Potest autom non solum pro- 1. A testator may l(‘avo "hj fidei- 
prias res t(‘Sfalor per fideicommis- commimmij not only his own pro- 
sum rtdiuquore, sed heredis aut perty, but also that of his heir, of 
l(‘gaia,rii aut ficleicommissarii aut a legatee, of a jddmcommmanuSj or 
cujsislihet alt(U*uia. Jtaquo et le- of any other person; so that a legatee 
gtitarius (d fidcieommissarius non not only be 

solum de ea re logari potest, ut requested to give what hath been 
earn alicttl reslituat ei relicta left to him, but what is his own, or 
sit, sod etiam de alia, sive ipsius even what is the property of another, 
sive aiiena sit ; hoc solum obser- The only rule to be observed is, that 
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vandum est, ne plus quisquam no one “be requested to restore more 
rogetnr alicui restituere, quain than he has received under the testa- 
ipse ex testamento ceperit j nam inent : for as to the excess the dis- 
quod amplius est^ inutiiiter reliu- position is inelfectual. And^ when 
quitur. Cum autem aliena res per the property of another is left by a 
hdeicommisaum relinquitur, necesse Jideicommismmj the person requested 
est ei qui rogatus est, aut ipsam to restore it is obliged either to 
redimere et praastare aut sestinia- obtain from the proprietor and de- 
tionem ejus solvere. liver the thing itself, or to pay its 

estimated value. 

Gai. ii. 261, 262. 


Ulpian {Reg, 25. 5) expresses the power of disposal by 
fideicommissum, by saying that everything could be disposed 
of in that way, that could be given by a legacy per damna-- 
tionem, 

Q uod amplius est^ inutiiiter relinquitur. If, however, the 
thing which the Jideicommissarius was to give belonged to 
him himself, he was obliged to give it, whatever might be its 
value, if he accepted what was given to him by the fideicom- 
missum^ as he was considered to have had an opportunity of 
exercising his judgment, and not to have valued his own thing 
more highly than that which he received. (D. xL 5. 24. 12.) 


2. Libertas quoque servo per 
fidoicommisaum diui potest, ut 
heres eum rogetur maniimittere, 
vellegatiirius vel lideicoinmissariiis: 
ncc interest utrum de suo proprio 
servo testator rogot, an de eo qui 
ipsius lieredisaut iegatariivel etiain 
extranei sit : itaque et alienus servus 
redimi et manumitti debct. Quod 
si dominus cum non vendat, si 
modo niliil cx judicio ojus qui 
reliquit libertatoiu, re(^opit, non 
statmiextingiuturildeicoiumiasaria 
libertas sed didertur j quia possit 
teinporo proci‘dcutc, ubicumque 
occasio Horvi redinuuidi fu<*nl, pr;n- 
stari libertas. (^ui aiitcm ex iidei- 
commissi causa manumittitur, non 
ti^statoris lit lib(‘,rtus, etiaxnsi 
tatoris servus sit, sed ejus qui 
manumiitit ; at is qui dirt'clo t-(ssta- 
mento liber esse jubetur, ipsius 
tcistaioris libertas lit, qui t^tiam 
( )rcinu8 appellatur. Nec alius ullus 
directo ex tt^stamcnto libertatiuu 
balKU'o potest, <|uaiu qui utroqiui 
tempoi*e testatoris fiu^rit, et quo 
faceret tf^slauituitum et quo more- 
retur; diri*e.to autem libertas tunc 
«laii videturj cum non ab alio 


2. Freedom may also bo confuTcd 
upon a slave by a Jldeicormnimimi 
for an heir, legatee, or Jldelcom- 
missarim, may be requested to en- 
franchise bini ; nor does it signify 
whether it be of his own slave thoi 
the testator requests the manumis- 
sion, or of the slave of his heir, or of 
a legatee, or of a stranger; and 
therefore, when a slave is not the 
testator’s own properly, luj tnust be 
bought, and (uifrauchistHl. But, if 
the pr()})netor of the slave refuse to 
sell him, as he may, if he has talnm 
nothing under the testanumt, yet 
the fnanlom giv(m by the Jidemmi'- 
mmwm is not (‘xthiguisliod, but de- 
f(UT(‘d only imlil it may bo possible 
in the course of time, on any t)cea- 
sion qlbu’iug of piirehasiug lln‘ slave, 
to (dUK't his eufranchisiuuoiit. Tlu^ 
slave wlu) is <'nfnmtdused in pursu- 
au<‘e of a JideivomnirnKnif does not 
become the frtHHlmaii of l,he testator, 
altiiough he was tlm t(^siat(»r’s own 
slave, but he betnunes tlu^ frest^dmau 
of that person who enfrane]iiH<‘8 him. 
But H slave who mvoivm his iiberiy 
directly from the testament, be<‘ome8 
the fraodman of tlie testator and is 
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said to “be Orcimis ; and no one can 
obtain liberty directly by testament, 
unless be were the slave of tlie 
testator, both at tbe time of tbe 
testator’s making bis testament, and 
also at that of bis death. Liberty 
is given directly, when a testator 
does not request that freedom be 
given to bis slave by another, but 
gives it himself by virtue of bis own 
testament. 

Gai. ii. 263-267 : 0. vii. 4. 6. 

This is an instance in which a difference is still allowed by 
Justinian to subsist between legacies and jideicommissa. The 
direct gift of liberty by a legacy differs from the indirect gift 
by a fideicommissum. It was the opinion of Gaius, that if the 
master of the slave refused to sell the slave for a reasonable 
price, th e fideicommissum perished. ( Gai. ii . 2 65 . ) J ustin ian, 
in accordance with a rescript of the Emperor Alexander 
(C. vii. 4. 6. ), decides that it is only delayed. 

If a testator enfranchised directly a slave that could not be 
so enfranchised, the gift of liberty would he as valid as a 
fideicommissum. 

Oroimm^ from Otcvls ; because he is the freedman of a 
dead person. 

3. Verba autem fideicommis- 3. Tbe terms generally used in 
soriim luec miixime in usii baben- makingAV?^^'f''0?nmm'njare the follow- 
tur : polo, rogo, volo, mando, fidei ing : I request, I ask, I desire, 1 com- 
tujo committo. Quju porindo sin- mit, 1 entrust to tby good faith ; and 
gula iinna sunt, atque si omnia in each of them is of as much force 
iinum congosta esseut. separately as all of them placed to- 

gether. 

Gal ii. 249. 

The expressions by which a fideicommissum was created, 
were quite immaterial, provided that the wiKshes of the testator 
could be ascertained. 


servum maniimitta rogat, sed velut 
ex suo testamento libertatem ei 
competere vult. 


Tit- XXV- DE CODICILLIS- 


Ante Augi:isti tempora constat 
codicillorum jiis non fuisse, sed 
primus Lucius Tjentulus, excnjus 
persona etiam fideicommissa cmpe- 
rtint, codicillos introduxit. Nam 
cum decederot in Africa, scripsit 
codicillos testamento confirmatos, 
quibus ab Augusto peiiit per bdei- 
oommissum ut faceret aHquid j et 


Codicils were certainly not in use 
before the reign of Augustus,* for 
Lucina Leniulus, to whom tbe 
origin of fidaicomnima may be 
traced, was the first who introduced 
codicils. When drying in Africa, be 
wrote several codicils, which were 
confirmed by Ms testament; and in 
these be requested Augustus by a 
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cum divus Augustus yoluntatem Jideieofiimisswu to do sonistliiTig for 
ejus implesset, deinceps reliqui Litn. The emperor complied with 
ejus auctoritatem secuti fideicom- the request, and many other persons, 
inissa pnestabant, et hlia Lentuli following ^his example, discharged 
legata qu{j 0 ]ure non debebat, solvit. Jideicoimiiissa committed to them; 

and the daughter of Leutulua paid 
debts, wliich in strictness of law 
were not due from her. It is said, 
that Augustus, having called toge- 
ther upon this occasion persons 
learned in the law, and among others 
Trebatius, whose opinion was of the 
greatest authority, asked whether 
codicils could be admitted, and 
whether they were not rc'pngnant 
to tbe principles of law? Trebatius 
advised the emperor to admit them, 
as they were most convenient and 
necessary to citizens, on account of 
the great and long journeys which 
they were frequently obliged to 
take, during which a man wlio could 
not make a testament, might be 
able to make codicils. And sub- 
sequently, I^abeo himself Inwing 
made codicils, no one afterwards 
doubted tlieir perfect validity. 

Oodicilli -were small tablets on which mernonindums or 
letters were written. A testator might naturally a.<lclr(\ss a 
short letter giving short directions to his heir. 
commissa came to be enforced, these letters or directions were 
enforced as As under tlie Ronmn law 

a testator could make no alteration in his testament without 
making an entirely new testament, the use of codicils seemed 
so obvious as to make it a matter of wonder that the Komatis 
were able so long to do without their legal recioguition. Codi- 
cils might be made without there being any testament n.t all 
They were then directions addressed to the lieredc.i^ ah iates-- 
fatal But if there was a testament, they were always cam- 
sidered as attached to it : iff he testamentary disptisitionvS fa-ikul 
tiiey failed also, and all their provisions were taken with ref<‘r- 
ence to the time wiienthe testament was made. (D. xxix. 7. 
2. 2, and 3. 2.) 

A tt^sfator by inserting an express clause to that cffcKd, 
termed hj eomn\entiiU)TH cl(iusal((, co(lirillarL% might provide 
that his testament, if invalid as atestamtmt, shotdd take effe<5t 
as a codicil, or, to s|)(*ak m<vre. accurately, as cotlicils, for the 
word was generally used in the plural. 

1 . Non tau turn autvm tcsiamcnto 1. Not only a person who has 
facto potest quis codicillos facero, already mad© his toatamont, may 


Dicitur autem Augustus convocasse 
prudentes, inter quoa Trebatium 
quoque eujus tunc auctoritas maxi- 
ma erat, et quaesisse an posset hoc 
recipi, nec absonans a juris ratione 
codicillorum usus esset ; et Tie- 
batium suasisse Augiisto, quod 
diceret utilissirauni et necessariunx 
hoc civibiis esse propter magnas et 
longas peregi’inationes qiise apud 
veteres fuissent, ubi si quis testa- 
mentiiui facere non posset, tamen 
codicillos posset. Post quie tem- 
pera, cum et Labeo cotlicillos 
fecisset, jam nemini dubium erat 
quin codicilii jure optimo admit- 
terentiir. 
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sed intestato qiiis decedens fidei- make codicils, but even a person 
comraittere codicillis potest. Sed d 5 dng intestate may create /eVei- 
cnni ante testamentiim factum codi- comynusa by codicils. But when 
cilli facti erant, Papinianus ait non codicils are made before a testament, 
abler vires habere, qnam si special! they cannot take effect, according to 
postea volimtate confirmentiir ; sed Papinian, unless confirmed by a 
aivi Severiis et Antoninus rescrip- special disposition in the testament, 
serimt, ex iis codicillis qui testa- But the Emperors Severus and An- 
mentum prmcedunt, posse fidei- toninus have decided by rescript, 
commissum peti, si appareat eum tliat a thing, left in trust by codi- 
qui postea testament um fecit, a cils, made before a testament, may 
volimtate quani codicillis expres- be demanded by the Jichicoynmis- 
serat, non recessisse. sarius, if it appear that the testator 

bas not abandoned the intention 
■which lie at first expressed in the 
codicils. 

Gai. ii. 270. 

There was a distinction between codicils confirmed by testa- 
ment, and those not so confirmed, for if codicils were confirmed 
by testament, their provisions could operate as legacies, and 
not only as fideico7nmissa, A testator could, by anticipation, 
confirm in bis testament any codicils he might thereafter make. 
(D. xlix. 7. 8.) 

2. Codicillis autem hereditas 2. An inheritance can neither be 

ncque dari ncque adiini potest, ne given nor taken away by codicils, as 
Cionfundatur jus tostameiitorum et the difierent effect of testaments and 
oodicilloriim'; et ideo nec exliere- codicils would be thereby con- 
datio scribi. Directo autem here- founded, and of course, therefore, no 
(litas c.odicillis ncque dari neque lieir can be disinherited by codicils, 
adimi potest ; naiu per hdeicom- But it is only dirc^ctly that an in- 
missuni hereditas codicillis jure iv.- heritance can neither be given nor 
linquitur. N‘‘C conditionem heredi takcm away by codicils, for it may 
instituto codi(*illi8 adjicero neque be legally disposed of in codicils by 
substituero directo potest. means of a jideicommu'^mn. Nor, 

again, can a condition be imposed 
on the institution of an heir, nor a 
direct substitution be made, by 
codicils. 

Gai. ii. 273 j 1). xxix. 7. 6. 

3. Codicillos autem etiam plures S. A person may make several 
qnis fa ccr(’) potest, et nullam solem- codhdls, and they require no solem- 
nitatem ordiuationis desidorant. nity in their form. 

I), xxix. 7. C. 1. 

Codicilfj were not originally subjected to any rules determin- 
ing the mode in which tliey were made. But by a constitution 
of Theodosius, added to by Justinian, they were to be made 
lino (umUxtu^ either verbally, or in writing, and in presence of 
five witnesses casually or purposely gathered together ; if the 
codicils were in writing, the witnesses were to subscribe them. 
(C. Vi 36. 8.) 



LIBEE TEETIES. 


Tit. L DE HEEEDITATIBUS QU.® AB INTESTATO 
DEFERUNTUE. 

Intestates decedit, q^ni aut om- A person dies intestate, wlio eitlier 
nino testamentum non fecit, aut has made no testament at all, or lias 
non jure fecit; aut id quod fecerat made one not legally valid ; or if the 
ruptiini irritumve factum est, aut testament he has made he revoked, 
nemo ex eo lieres extitit. or made useless ; or if no one be- 

comes heir under it. 

D. xxxviii. 16. 1. 

If a person died without a testament, the law regulated the 
siicceswsion to the inheritance. So also it did, if he left a testa- 
ment that was fatally defective in form {^nonjivre or 

if his testament was revoked, or, in the language of Roman 
law, broken {ruptii7n\ or if it was set aside as inofficious, or 
made useless by a change of status in the testator (irritimh), 
or if no heir would accept the inheritance under it 

If there was no testament to determine the succession, the 
law of the Twelve Tables gave the inheritance first to the mi 
heredes^ who were also neeessaril heredes, that is, could not 
refuse to accept the inheritance ; then to the agnaM ; and then, 
if the deceased was a member of a gens, to the gentiles. In 
default of agnati, the praetor called to the inheritance the 
cognati, or blood-relations. (See Introd, sec. 45.) Perhaps 
the succession of geiitilm lasted to a time later than that of 
this Proetorian succession of the cognati ; but, at any rate, it 
did not outlast tlie Republic, and, therefore, speaking of the 
times when we are most familiar with Romaii law, we may say 
that the succession wa^ given first to the sid hared es^ then to 
the agnatiythm to the cognatL But some complication was 
introduced into the rules of succession, by certain classes of 
persons being, by diflferent changes in the law, raised from the 
rank of agnati to that of sui heredes, and from the rank of 
mjnati to that of agnati. These changes are not, however, 
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very difficult to follow, if we divide them according as they 
were effected, (1) by the Praetor, (2) by senatiis-^consvbUa^ 
Imperial enactments previous to Justinian, (3) by Justinian 
himself. This first Title treats of the succession of swi heredes^ 
and of those ranked among the sui heredes ; the second and 
two following Titles treat of the succession of agnati, and of 
those ranked among agnati. At the end of this title will be 
found a short summary of the changes in the law relative to 
the succession of sui heredes : at the end of the fourth Title 
one will be found of the changes relative to the succession of 
agnatL 

Justinian altered the whole mode of succession to intestates 
by the 118th and 127th Novels. This change, being effected 
several years after the publication of the Institutes, should not 
be allowed to interfere with the consideration of the law of 
succession existing when the Institutes were published. But, 
as it is too remarkable and too well known apart of Justinian’s 
legislation to remain wholly unnoticed, a short account of it 
will be given at the end of the ninth Title, which closes the 
part of the Institutes treating of successions ah intestate. 

1. Intestatorum autein heredi- 1. The inheritances of intestates, 
tates ex lege Duodecim Tahularutn by the law of the Twelve Tables, 
primiim ad suos heredes pertinent, belong in the first place to the sui 

heredes. 

Gai. iii. 1. 

2. Sni antem heredes existiman- 2. And, as we have observed be- 
tur, ut et supra diximiis, qui in po- fore, those are sid heredes who, at 
te^-tate morientis faerint, veliiti the death of the deceased, were 
filius filiave, nepos neptisve ex filio, under his power ; as a son or a 
pronepos proneptisve ex nepote ex daughter, a grandson or a grand- 
filio nato prognatus prognatave ; daughter by a son, a great-grandson 
nec interest utrum naturales sint or great-granddaughter by a grand- 
liberi an adoptivi. Quibus con- son of a son ; nor does it make any 
numerari necesse est etiam eos qui difference, whether these children 
ex legitimis quidem matrimoniis are natural or adopted. We must 
non sunt progeniti, ciiriis tamen also reckon among them those, who, 
civitatum dati, secundum divalium though not horn in lawful wedlock, 
constitutionuin quae super his po- neveitheless, according to the tenor 
sitae sunt tenorem, heredum suorum of che imperial constitutions, acquire 
jura nanciacuntur ; necnon eos quos the rights of sui heredes^ by being 
nostrse amplexae sunt constitutiones presented to the curies of their 
per quas jusaimus, siquis umlierem cities j as also those to whom our 
in suo contubernio copulaverit, non own constitutions refer, which enact 
ab initio affectione maritali, earn that, if any person has lived with a 
tamen cum qua poterat habere con- woman not originally intending to 
jugium, et ex ea liberos suatuleiit, marry her, but whom he is not pro- 
postea vero affectione procedente hibited to marry, and shall have 
etiam nuptialia insirumenta cum children by her, and shall afterwards, 
ea fecerit, et filios vel filias habu- feeling towards her the affection of 
erit, non solum eos liberos qui post a husband, enter into an act of mar- 

A A 
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dotem edit! sunt, justos et in po- riage witli her, and have by her sons 
testate patris esse, sed etiam ante- or daughters, not only those born 
riores ,qui et iis, qui postea nati after the settlement of the dowry 
sunt, occasionem legitimi nominis shall be legitimate, and in the power 
prsestiterimt. Quod obtinere cen- of their father, bat also those born 
mimm, etiam si non progeniti before, who gave occasion to the 
fuerint post dotale instriimentum legitimacy of the children born alter, 
confect am liberi, vel etiam nati ab And this law shall obtain, altliough 
hac luce fuerint subtracti. Ita de- nochildrenarebornsubsequentto the 
mum tamen nepoa neptisve, pro- making of the act of dowry, or those 
nepos proneptisve, suorum heredum horn are all dead. But a grandson 
numero sunt, si priecedens persona or granddaughter, a great-grandson 
desierit in potestate parentis esse, or great-granddaughter, is not reck- 
sive morte id accident, sive alia oned amongthesm unless the 

ratione, veluti emancipatione : nam person preceding them in degree has 
si per id tempus quo quis more- ceased to be under the power oi the 
retur, filius in potestate ejus sit, ascendant, either by death, or some 
nepos ex eo suns heres esse non other means, as by emancipation, 
potest ; idque et in ceteris deinceps For, if a son, wlien the grandhiiher 
liberorum personis dictum intelli- died, was under the power of his 
o*imu8. Postumi quoque, qui si father, the grandson cannot be sims 
vivo parente nati essent, in potes- of his grandfather ; and so with 

tate eius futuri forent, sui heredes regard to all other descendants. Post- 

humous children, also, who would 
have been under the power of their 
father, if they had been bom in his 
lifetime, are mi ?ie^'edes. 

Gal iii. I, 2 > C. v. 27. 3. 10, 11. 

The sui heredes were the children, whether natural, axioptive, 
or made legitimate, in the power of the deceased at the time oi 
his death. We must not confuse persons made sui heredes hy 
the later legislation, as these legitimated children were, with 
those permitted to rank with sui heredes. 

3. Slu autem etiam ignorantes 3. Std heredes may become heirs; 
fiunt heredes, et licet furiosi sint, without their knowledge, and even 
heredes possiint existere, quia qui- though^ insane ; for m every case m 
bus ox causis ignorantibus nobis which inheritances may be acquired 
acquiritur, ex his causis et fiirioais without our knowledge, they may 
acqiiiri potest. Et stotim morte also be acquin'd^by tlu^ insane. ^ At 
parentis quasi continuatur donii- the d(‘ath of the lather, ownership in 
niuni, et ideo nee tutoris auctori- an inheritance is at once continued ; 
tate opus est pupillis, cum etiam accordingly, the authorit;^ of a tutor 
ignorantibus acquiratiir siiis hero- is not necessary, ns inlientances may 
dibus hereditas; ciiratoria con- be acquired by sid heredes without 
sonsii acquiritur furioso, sed ipao their knowltalgo : neither does an 
j insane person a(‘quiro hy assent ol his 

curator, but by operation of law. 

I). xxxTiii. lb. 14, 

Directly the succession ah infeMato commenced, which it 
did when the deceased died if there was no teHtameut, and as 
soon as it was ascertained that the testament was ineffectual if 
a testament had been made^ the suus Imes became at once heir 
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without any act of his own. We may, however^ apply here 
what we have already said of the power to abstain altogether 
from the inheritance given him by the proctor. (See Bk, ii. 


4. Interdum autem, licet in po- 
test ate parentis mortis tempore 
Sima teres non fuerit, tamen sans 
heres parenti efficitiir, veluti si ab 
hostibua reversus quis fuerit post 
mortem patris j jus eniin postliniinil 
hoc facit. 

5. Percontrariumevenitiit, licet 
quia in fanhlia defuncti sit mortis 
tempore, tamen suns heres non fiat, 
yelnti si post mortem siiam pater 
judicatua fuerit perduellionis reiis^ 
ac per hoc memoria ejus damnata 
fuerit : suum eniin Iieredem habere 
non potest, cum liacua ei succedit j 
sed potest dici ipso jure suum 
heredein esse, sed desinere. 


D. 


4. But sometimes a child becomes 
a suus heres y although he was not 
under power at the death of his 
parent; as when a person returnsfrom 
captivity after the death of his father. 
He is then made a suus heres by the 
jtis postliminii 

5. Oil the contrary, it may happen 
that a child, who, at the death of 
his parent, was under his power, is 
not his SHus heres : as when a parent, 
alter his decease, is adjudged to 
have been guilty of treason, and his 
memory is thus made infamous. He 
can then have no suus heresy as it is 
tliey? 5 c//$ that succeeds to his estate. 
In this case it may be said that there 
has in law been, a suus hereSj but 
that he has ceased to be so. 

ii. 16. 1 . 3 . 


As a general rule, if the accused died before conviction, the 
prosecution was at an end. His succession went to his heirs by 
testament or in law. But to this there was one exception. If 
a person charged with ^erdueUio (treason against the state or 
emperor) died before conviction, the prosecution was continued, 
and if he was found guilty, his memory was said to be con- 
demned {memoria damnata fwit)^ and bis sentence having a 
retrospective effect, his property was confiscated exactly as if 
ho had been condemned in his lifetime. 


6 . Cum filius (iliavG ct ex altoro 
filio nepus noptisvG existuut, pariter 
her(‘,ditatoiu avi vocautiir, ncc 
qui gradu prDximior est, ultoriorcm 
extdudit: lequum tmim esse vido- 
tur nepotea iuq)teH(^ue in patris ani 
locum succo<lm*(\ I'ari ratioiie, et 
Hi nepoH lUipihsvo sit ex filio, er. ex 
uopote proinmns prmu^ptisvo, siimil 
voanitur. Ki quia plariut iiepotes 
ueptesqne, ihmi lyonepotos et pro- 
n(q)tos iu panuitia aui locum suc- 
ceuwG, conveniima ^esRo visum est 
non iu capita sed in stirpes hercdx- 
tatom dividi, ut filius pnidGin dimi- 
di am horoditatis habeat, ©t ox 
altoro filio duo pluresv© nepotes 

A A 


6 . A son, a daughter, and a grand- 
son or granddangliter by another 
son, ai’o all called equally to the in- 
lierihiiico; nor docas the nearer in 
degree (^xclndo the moro remote 5 
for it s(‘Gins just, that grandsuns and 
grand(laughtf‘rs vshoulcl succeed in 
the plac(!i of their father. Bor the 
same reason, a grandson or grand- 
daughter by a son, and a great- 
gram Lson or great-gr<uiddaughter by 
a gruuilson, are all called together. 
Ami since grandsons and grand- 
daugditers, groat - grandsons and 
great - grand daughters, succeed in 
)'l ice of their parent, it appeared to 
follow that inheritances should not 
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alteram dimidiam. Item, si ex 
duobus filiis nepotes neptesve ex- 
tant, ex altero unus forte ant duo, 
ex altero tres ant q^natuor, ad unum 
ant duos dimidia pars pertineat, ad 
tres Tel q^uatuor altera dimidia. 


be divided^fir capita, lout per stirpes ; 
so that a son sliould possess one- 
half, and the grandchildren, whether 
two or more, of another son, the 
other half of an inheritance. So, 
where there ax'e grandchildren by 
two sons, one or two perhaps by the 
one, and three or four by the other, 
the inheritance will belong, half to 
the gi-andchild, or the two grand- 
children by the one son, and half to 
the three or four grandchildren by 
the other son. 


Oai. hi. 7, 8. 

The expressions ^ dividing stirpes 'per capita^ may 
be rendered, dividing by the ‘stock ’ and ‘by the bead.’ An 
inheritance is divided “ by the head ’ when each head or person 
of those who take has an equal share in it ; it is divided ‘ by 
the stock ’ when on'e share is distributed among all who are 
descended from one stock, i.e. are descended from the person 
who would, if he had been living, have taken the whole sliare. 


7. Cum auteni qu-seritur an quis 
suns heres existere possit, eo tem- 
pore qiuierendum est quo certum est 
aliquem sine testamento decessisse, 
quod accidit et destitute^ testa- 
mento. Hac rations, si hlius ex- 
heredatus fuerit et extraneus heres 
institutus, et filio mortiio postea 
certum fuerit heredem institutum 
ex testamento non fieri heredem, 
aiit quia noluit esse hei'es aut quia 
non potuit, nepos avo sums heres 
existetj quia quo tempore certum 
est intestatum decessisse patrem- 
familias, solus invenitur nepoa : et 
hoc certum est. 


D. xxxviii. 16. 1. 

8. Et licet post mortem avi natus 
sit, tainen avo vivo conceptus, mor- 
tuo patre ejus posteaque deserto avi 
tcHtaniento, suus heres cfiicitur, 
Ifimio, ai et enneeptus ^ et natus 
fuerit post mortem avi, mortuo 
putro ano di'sertoquo postea^ avi 
t(*Htamonto, huus lieros non existit, 
quia nullo jure cognationis patrem 
8ui patris tetigit: sic noc illo ast 
inter liboros avi, quern filius eman- 


7. When it is ashed, whether such 
a person is a S 2 (us heres, we must 
look to the time at which it was <;er- 
tain, that the dei^eased died without 
a testament, including therein the 
case of the testament being^ aban- 
doned. Thus, if a son be disinhe- 
rited and a stranger be instituted 
heir, and after the death of the son 
it becomes certain that the instituted 
heir will not be heir, either because 
he is unwilling or unable to be so, 
in this case the grandson of the de- 
ceased hocomea the sum heres of his 
gran(iratlK*r ,* for, at; the time, when' 
it was certain that the d(‘ceaaed died 
intestate, there cxistsonly tbegnind- 
cliild, and of this there can be no 
doubt, 

5 j D. xx.tviii. 6, 7. 

8. And althotigh a child be born 
after the death of hi.s grandfather, 
yet, if he tvere (‘omadved in the life- 
time of his grandfather, ho will, if 
his father bo dead, and his grend- 
father’a testanumt be abandoned, be- 
come the suH$ heren of hia grand- 
father. But a child both conceived 
and bom after the (b*ath of hia 
grandfatlier, could not become the 
sms ItereSj although his father should 
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cipatus adoptaverat. Hi autem, die and the testament of his grand- 
CLim non sint quantum ad heredi- father he abandoned ; because he 
tatem liberi, neque bonorum pos- was never allied to his grandfather 
sessionem petere possunt quasi by any tie of relationship. Neither 
proximi cognati. Hsec de suis is a person adopted by an eman- 
heredibus. cipated son, to be reckoned among 

the children of the father of his 
adoptive father. And not only are 
these adoptive children of an eman- 
cipated son incapable of taking the 
inheritance as children of the de- 
ceased grandfather, but they cannot 
demand possession of the goods as 
the nearest cognati. Thus much 
concerning mi heredes. 

D. xxxviii. 16. 6, 7. 

9. Emancipati autem liberi jure 9. Emancipated children by the 
civili nihil juris habent : neque civil law have no right to the in- 
eniin sui heredes sunt, qnia in heritances of their father ; being no 
potestate parentis esse desierunt, longer under the power of their 
neque ullo alio jure per legem parent, they are not his sni heredes ^ 
Duodocim Tahularnm vocantur j nor are they called to inherit by any 
sed prmtor natural! iequitate motiis other right under the law of the 
dat eis bonorum possessionem unde Twelve Tables. But the praetor, 
liberi, perinde ac si in potestate obeying natural equity, grants them 
parentis tempore mortis fiiissent, the possession of goods called unde 
sivo soli sint, sive cum suis heredi- lihcrij as if they had been under the 
bus concurrant. Itaque duobus power of their father at the time of 
lilu'ris extantibus, emancipato et his death, and this, whether they 
qui tempore mortis in potestate stand alone, or whether there are 
fuerit, saiui qnidem is qui in potes- also others, who are sui heredes. 
tatc fmnit, solus jure civili heres Thins, when there are two children, 
csi, id est, solus 'suns luues est ; one emancipated, and the other 
seileum cnian<npatiish(Hudiciopnii- und(3r power at his fathers death, 
toris in parlem admitiitur, evonit tho latter, by the civil law, is alone 
ut suus hures pro parte heres hat. the heir, and alone the sum heres j 

but, aKS the emancipated son, by the 
indulgence of ihe pnetor, is admitted 
to his share, the stws heres becomes 
heir only of a part. 

Oal iii. 19. 25, 26 j D. xxxviii. 0. 1. 

Not only emancipated children, but, if they themselves were 
dead, their children conceived after the emancipation, had the 
pommio hononm given them by the praetor (D. xxxvii. 4. 
5. 1) ; and a grandchild conceived before the emancipation, and 
who remained in the power of the grandfather, was allowed to 
Bucceexl to the inheritance of the emancipated son. The praetor 
cot lid not give these persons the title of heir,’ as that only 
belonged to those who received it from the jus civile ; but he 
gave them posmssio bonorum for part of the inheritance (pro 
parte). Emancipated children were, however, obliged to bring 
into, and add to, the inheritance all theproperty they themselves 



LIB. III. TIT. I. 


m 


possessed at the time of the father’s death {coUaho honorum); 
because, if they had remained in the family, all that they had 
acquired, would have been acquired iox the pater familias^ and 
thus have formed part of the inheritance. When a person, 
after a capitis demlnutioy was vestitutus inintegrum^ he also 
had the possessio bonorum given him, and received what he 
would have had if his disability had not prevented him suc- 
ceeding as saus heres. (D. xxxvii. 4. 1. 9.) 


10. At hi qih emanc-ipaii a pa- 
rente in adoptionem se dederunt, 
non admittuntur ad bona natiiralis 
patris quasi libeii, si modo cum 
is moreretur in adoptiva fanhlia 
sint; nani vivo eo maiicipati ah 
adoptive patre, perinde admittim- 
tiir ad bona naturalis patris, ac si 
emancipati ah ipso essent, nec 
iimquam in adoptiva fainiiia fuis- 
sent; et convenientei‘, quod ad 
adoptiviiin patrem pertinet, extra- 
neorum loco esse incipiunt. l*ost 
mortem vero naturalis patris eman- 
cipati ah adoptive, et quantum ad 
liunc oeque extraneorum loco hunt, 
et quantum ad naturalis parentis 
hona pertinet, nihilo magis libero- 
nmx gradum nanciscuiitur : quod 
ideo sic placuit, quia iniquiim erat 
esse in pote4ate patris adoptivi,ad 
quos bona naturalis patris pertine- 
rent; utrum ad liberos ej us an ad 
agnatos. 


I), xxxviii. 10. 4; 


10. But those, who after emanci- 
pation have given themselves in 
adoption, are not admitted as chil- 
dren to the possession of the ehects 
of their natiu'al father, that is, if, at 
the time of his death, they are still 
in their adoptive family. But if, in 
the lifetime of their natural father, 
they have been emancipated by their 
adoptive father, they are then ad- 
mitted to receive the goods of their 
natural father exactly as if they liad 
been emam ipated by him, and had 
never entered into the adoptive 
family. Accordingly, with r(‘gard 
to tlieir adoptive father, they be- 
come from that moment strangers to 
him. But if they are emaiKiipated 
by their adoptive father, after the 
death of their natural father, they 
are equally comsidered as strangers 
to their adoptive father ; and yet do 
not gain the position of children 
with regard to tlie inheiltanee of 
their natural f.tther. This has betm 
so laid down, because it was un- 
rcasonfible that it should be in the 
power of an adopter to determine 
to wliom the inlioritanoe of a natural 
father should Ixdong, whether to his 
children, or to the (UfnatL 
1). xxxvii. 4. 0, 4. 


Until the time of Justinian, an adopted vson, during his con- 
tinuance in his adoptive family, had no right of succession to 
his natural father, but was a suus herm of his adoptive fatlier. 
If he left the adoptive family befort^ tlu^ death of his nattiral 
father, he was called by the praftor to the succc^ssion of Ids 
natural father as a suus heres, but had, of cours(5, no claim on 
the adoptive father. If he left the adoptive family after tlie 
death of his natu al father, he l)ad no claim to the succession 
of either nattiral or adoptive father, except as a oognthf us of his 
natural father. Justinian, as we have mien in the First Book 
(Tit. 1 1. 2), altered this, and the adopted son, unless adopted 
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by an ascendant, never lost his right to the succession of his 
natural father, although he gained a right to the succession ah 
intestate of his adoptive father. (See paragr. 14.) 


11. Minus ergo juris habent 
adoptivi quam naturales : namque 
naturalesemancipati beneficio prse- 
toris gradum liberorum retinent, 
licet jure civili perdunt; adoptivi 
vero emancipati et jure civili per- 
dunt gradum liberorum, et a prse- 
tore non adjuvantur, et recte : 
naturalia eniin jura civilis ratio 
perimere non potest, nec quia de- 
sinunt siii lieredes esse, desinere 
possunt lilii fliceve aut nepotes 
neptesve esse. Adoptivi vero eman- 
cipati extraneorum loco incipiiint 
esse, quia jus nomenque filii tilii-eve 
quod per adoptionem conaecuti 
sunt, alia civili rations, id est eman- 
cipatione, perdunt. 


Gai. 

12. Eadem lu^ec observantur et 
in ea honor um possession e, quani 
contra tabulaa tostanienti parentis 
liberis pra^.teritis, id est, neque he- 
redibus institulis neque ut oportet 
exher(Hlatis prmtor pollicetur; naur 
cos quidoin qui in putestate parentis 
mortis tcunpore fiierimt, et eman- 
cipatos VQCut prator ad earn bo- 
normn possesBionom ; eos vero qui 
in adoptiva familia fuorint per hoc 
tempus quo naturalis parens more- 
retur, repdlit. Item adoptivos 
liberos emancipatoa ab adoptive 
patro, sicut ab intestato, ita longe 
minus contra tabulas testamenti 
ad bona ejus non admittit; quia 
desinunt numero liberorum esse. 


1). xxxviu. 6. 1. G 


11. The rights of adopted children 
are therefore less than those of 
natural children, who, even after 
emancipation, retain the rank of 
children by the indulgence of the 
prsetor, although they lose it by the 
civil law. But adopted children, 
when emancipated, lose the rank of 
children by the civil law, and are 
not aided by the prsetor. And the 
distinction between the two cases is 
very proper, for the civil law cannot 
destroy natural rights ; and children 
cannot cease to be sons and daughters, 
grandsons or granddaughters, be- 
cause they may cease to be stii 
heredes. B ut adopted children, when 
emancipated, become instantly stran- 
gers 5 for the rights and title of son 
or daughter, which they have only 
obtained by adoption, may be de- 
stroyed by another ceremony of the 
civil law, that, namely, of emanci- 
pation. 

i. 158. 

12. The saine rules are observed 
in tbe possession of goods, which 
the prmtor gives contra inhulas to 
children who have been passed over, 
that is, who have neither been in- 
stituted heirs, nor properly dis- 
inherited. For the pros tor calls to 
this possession of goods those chil- 
dren under the power of their father 
at the time of his death, and those 
also who are emancipated j but he 
excludes those who were in an 
adoptive family at the decease of 
their natural father. So, too, adopted 
children emancipated by their adop- 
tive father, as they are not admitted 
to succeed their adoptive father ah 
intestato, much less are they admitted 
to possess the goods of their adop- 
tive father contrary to his testa- 
ment, for they cease to be included 
in the number of his children. 

; D. xxxvii. 4. G. 4. 


When a testament ms made, but a person who was a 
herm^ or who was raised to the rank of a sum hereSy was not 
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expressly disinherited in the testament, the praetor gave him 
the possessio bonorum contra tabulas^ i. e. contrary to the 
testament. 


13. Admonendi tamen sumus, 
eos qui in adoptiva familia simt, 
qiiive post mortem naturalis paren- 
tis ab adoptive patre emaneipati 
fuerint, intestate parente natural! 
mortuo, licet ea parte edicti qua 
liberi ad bonorum possessionem 
vocantur, non admittantur, alia 
tamen parte vocari, id est, qua 
cognati defiincti vocantur. Ex 
qua parte ita admittuntur, si neque 
sui heredes liberi neque emaneipati 
obstent, neque agnatus quidem 
ullusinterveniat; ante enim praetor 
liberos vocattam sues beredes quam 
emancipatos, deindelegitimos liere- 
des, delude proximos cognates. 

Gai. hi. 31 j 

1 4. Sed ea omnia antiquitati qiii- 
dem placuerunt, ahquam autein 
emendationem a nostra consiitu- 
tioiie acceperunt, quam super bis 
personis posuimus qiioe a patribus 
suis naturalibus in adoiitionein aliis 
dantiir : invenimus eteuim non- 
nullos casus, in quibus filii et 
naturalium parentiuiu successionem 
propter adoptionem aniittebant, et 
adoptioue facile per emaneipati on em 
soluta ad ueutrius patris succes- 
sionem vocabantur. Hoc solito 
more corrigentes constitutionem 
scripsimus per quam deiiniviiniis, 
quando parens naturalis bliiun 
siuim adoptaudum alii dederit, In- 
tegra omnia jura ita servari atque 
si in 'paths naturalis potest ate 
permansisset, nec penitus adoptio 
fiiisset SLibsecuta, nisi in hoc tan- 
turnmodo casu iit possit ab iutos- 
tato ad patris adoptivi vtuiire su(‘,- 
cessionem. Testamonto autem ab 
eo facto, neque jure cxvili neque 
pnotorio aliquid ex hereditate ejus 
persequi potest, neque contra ta- 
bulaH bonorum possesaione agnita, 
neque iuolliciosi querela institutu : 
cum nec necesaitas path adoptive 
iraponitur vel lieredein earn in- 
stituere vel exberedatum facere, 


13. It is, however, to be observed, 
that children still remaining in an 
adoptive family, or who have been 
emancipated by their adoptive father, 
after the decease of their natural 
father, who dies intestate, although 
not admitted by the part of the 
edict, calling children to the pos- 
session of goods, are admitted by 
another part, by which the cognati 
of the deceased are called. They 
are, however, only thus admitted in 
default of heredes, emancipated 
children, and agnati. For the prtetor 
first calls the children, both the sui 
heredes and those emancipated, then 
the legitimi heredes^ and then the 
cognaiL 

D. xxxvii. 15. 1. 

14. Such were the rules that for- 
merly obtained; but they have re- 
cei\ed some emendation from our 
constitution, relating to persons 
given in adoption by their natural 
parents. I^'or cases have occurred 
in which sons, wdio by adoption have 
lost their succession to their natural 
parents, axid, the tie of adoption 
being easily dissolved by emancipa- 
tion, have lost the right of suc- 
ceeding to either parent. Correcting, 
therefore, as usual, what is wrong, 
we have promulgated a constitution, 
enacting that, when a natural father 
has given his son ia adoption, the 
rights of th(^ son shall be preserved 
exactlj’’ as if h(3 had still remained 
in the power of Ids natural father, 
and no adoption had talum place ; 
exce})t only in this, that the person 
adopte<l may succeed to his adoptive 
fatht'r, if he die intestate. But, if 
the adoptive fa.th{‘r make a testa- 
uuml, the adoptive son can neither 
by the civil law nor under the prm- 
tovian edi(‘t, obtain any part of the 
inheritaiU'e, whether he dtunand pos- 
seasitm of the ellbcts aontra ialmlm, 
or allege that the testament is in- 
olHcioua; for an adoptive father is 
under no obligation to institute, or 
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utpote nullo vinculo natural! copu- disinherit his adopted son, there 
latum, neque si ex Sabiniano being no natural tie between them ; 
senatus-ccnsulto ex tvibus maribus not even if the adopted son has been 
fuerit adoptatus j nam et in hujus- chosen among three brothers, ac- 
modi casu, neque quartaei servatur, cording to the senatm-consultmn 
nec ulla actio ad ej us persecutioneiii Sahiniamimj for even in this case 
ei conipetit. Nostra auteni con- the son does not obtain the fourth 
stitiitione exceptus est is quern part of his adoptive father’s effects, 
parens naturalis adoptandum sus- nor has he any action whereby to 
ceperit ; utroque eniin jure tarn claim it. But persons adopted by 
naturali qnam legitimo in banc an ascendant, are excepted in our 
personam concLirrente, pristina jura constitution j for, as natural and 
tali adoptioni servavimus, queiiiad- civil rights both concur in their 
moduli) si paterfoniilias se dederit favour, we have thought proper to 
arrogandum : qute specialiter et preserve to this adoption its effect 
sigillatim ex prsefatoe constitutionis under the old law, as also to the 
ten ore possunt colligi. arrogation of a paterfa?nilim. But 

this, in all its details, imiy be col- 
lected from the tenor of the above- 
mentioned constitution. 

0. viii. 47. 10, pr. 1, 2, 3. 

Theophilus, in his Paraphrase, tells us that when a person 
adopted one of three male children, he was obliged, by the 
senatus-consiUtum Sahinianum.^ to leave him a fourth part 
of liis property, but gives no reason for the rule, and we have 
no means of ascertaining what the true reason was. Justinian 
did away with the provision of the seoiatus-consulf^mi^ because 
it was not, under his legislation, necessary to protect specially 
the person thus chosen, inasmuch as no adopted child lost ids 
share of his inheritance of his natural father. 

Children adopted by a stranger were, under Justinian’s 
legislation, not, properly speaking, placed in the rank of swi 
he/redea, but were mi heredes^ for the adoption had no effect 
on their position in their natural family. The effect of adop- 
tion was destroyed, not its I'esults specially provided against. 

1 I tern vetutttds ex m asc ulis pro- 1 5. The ancient law, favouring de- 

goiutos plus diligens, solos nepotes scendants from males, called only 
qui exvirili se‘Xudesceudiiut,ad8uo- grandchildren so descended, to the 
rum vocabat successionem, et jiiri succession as mii heredcs, in profor- 
aguatorumoosanteponebat; nepotes ence to the agnatij while graudtdiil- 
autcm qui ex ffliabus nati sunt, et dren born of daughters, and great- 
pruiuipiea ex neptibus, cognatoruiu grandchildren born of granddaiigh- 
loco numerans post agiuitoruiu line- tei’s, were reckoned among coynatiy^ 
am oos vocabat, tam in avi vtd pro- and succeeded only after the agnati 
avimateriiiquauunavirovelproaviiB to their maternal grandfather and 
sive patcrnie sive maternio succes- great-grandfather, or to their grand- 
sionem. JDivi autem principesnon mother, or gi'oat-grandmother, ma- 
passi sunt talem contra natiiram ternal or paternal But the empe- 
mjuriain sine competente emenda- rors would not suffer such a violence 
tione relinquere : sed cum nepotis against nature to continue without 
etpronepotis nomen commune est an adequate alteration ; pdinasmuch 
utrisque qui tarn ex masculis quam as the name of grandchild and great- 
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ex feminis desceudunt, ideo eumdem 
gradiim et ordinem successionis eis 
doEaverunt. Sed ut amplius aliquid 
sit eis qui non solum naturae, sed 
etiamveteris juris sufFragio muni- 
untur,portionem nepotum et neptum 
Tel deinceps de quibus supra dixi- 
mus, paulo minuendam esse existi- 
inaverunt: ut minus tertiam partem 
acciperent, quam mater eorum vel 
avia fuerat acceptura, vel pater 
eorum vel avus paternus sive ma- 
ternus, quando femina mortua sit 
cujus de hereditate agitur ; iisque, 
licet soli sint, adeuntibus agnatos 
niinime vocabant. Et quemadmo- 
dum lex Buodecim Tabularumfilio 
mortuo nepotes vel neptes, prone- 
potes vel proneptes in locum patris 
sui ad successionem avivocat,itaet 
principalis dispositio in locummatris 
suse vel avise eos cum jam designata 
partis tertise deminutione vocat. 


0. vi 


grandchild is common^ as well to de- 
scendants by females, as by males, 
they gave all the same right and 
order of succession. But,thatpersons 
whose privileges rest not only on na- 
ture, but also on the ancient law, 
might enj oy some peculiar advantage, 
they thought it right that the por- 
tions of grandchildren, great-grand- 
children, and other lineal descend- 
ants of a female, should be some- 
what diminished, so that they should 
not receive so much by a third part 
as their mother or grandmother 
would have received, or, when the 
succession is to the inheritance of a 
woman, as their father or grandfather, 
paternal or maternal, would have re- 
ceived j and, although there were no 
other descendants, if they entered on 
the inheritance, the emperors did not 
call to the succession. And, 

as upon the decease of a son, the law 
of the Twelve Tables calls the grand- 
children and great-grandchildren, 
male and female, to represent their 
father in the succession to their 
gTandfather, so the imperial legisla- 
tion calls them to take in succession 
the place of their mother or grand- 
mother, subject only to the above- 
mentioned deduction of a third part. 
, 55. 9. 


This section contains the substance of a constitution of 
the Emperors Theodosius, Valentinian, and Arcadius. (Cod. 
Theod. V. 5.) Justinian here says, that when there were de- 
scendants by a female who entered on the inheritance, the 
agnaii were not called to the succession. We knovr, howevei', 
from the code itself, that the agnaii had a fourth part of the 
inheritance, as a sort of Faleidia. (See next paragr.) 


16. Sed nos, cum adhuc dubitalio 
maucbat inter agnatos ctmemoratos 
nepotes, quartam partem substaii tim 
defuncti agnatis sibi vindicantibus 
ex cujusdam constitutionis aucto- 
ritato, memoratam quidem consti- 
tutionem a nostro codice segxH'gavi- 
nius, neque iuseri earn ex Theodo- 
fliano Codice in eoconcessiiuus. Nos- 
tra autem constituliouepromiilgata, 
totij uri ejuR/lerogatumest, etsanxi- 
mus, tali!) us nepotibus ex lilia vel 
pronepotibus ex nepte et deinceps 


IG. But, as there still remained 
matter of dispute Ixitween the agnati 
and the above-mentioned grandchil- 
dren, the ngmti claiming the fourth 
part of the entale of the deceastul by 
virtue of a constitution j we have re- 
jected this constitution, and hav(i not 
permitted it to be inserted into our 
code fnnn tliat of Theodosius. And 
in the constitution we hav(^ ourselves 
promulgated, we have completely de- 
parted from the provisions of those 
former constitutions, and have onac- 
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ted that agnati shall take no part in 
the succession of the deceased, when 
there are grandchildren horn of a 
daughter, or great- grandchildren born 
of a granddaughter, or any other de- 
scendants from a female in the direct 
line ; as those in a collateral line 
ought not to he preferred to direct 
descendants. This constitution is to 
prevail, from the date of its promulga- 
tion in its full force, as we here again 
enact. And as the old law ordered, 
that between the sons of the deceased 
and his grandsons by a son, every 
inheritance should be divided per 
stirpes j and not capyita, so we also 
ordain, that a similar distribution 
shall be made between sons and 
grandsons by a daughter, and be- 
tween grandsons and gTanddaughters, 
great-grandsons and great-grand- 
daughters, and all other descendants 
in a direct line ,* so that the children 
of either branch may receive the 
share of their mother or father, their 
grandmother or grandfather, without 
any diminution ; and, if of the one 
branch there should he one or two 
children, and of the other bran ch three 
or four, then the one or two shall 
have one-half, and the three or four 
the other half of the inheritance. 

C. vi. 56. 12. 

Those who, not being sui heredeSy were admitted to rank as 
such, were not necesaarii. They could accept the inheritance 
or not, winch they only acquired when they entered on it, iis 
adeimvtihus* (Paragr. 15.) 

The changes in the succession of the sui heredes were 
these : — 

1. Those at the time of his death in the power of the d& 
cujus (i.e. the person of whose inheritance we are speaking), 
succeeded as sui heredes under the law of the Twelve Tables. 

2. The pro 0 tot‘, by giving them the^possemo placed 

in the rank of sui heredes the following classes of persons: (1) 
emancipated children, and (2), if the emancipated father was 
dead, grandchildren conceived after his emancipation, or (3), 
if the de cujus were the emancipated son, grandchildren con- 
ceived before the emancipation of the father, and ^4), sui 
heredes deprived of the power of inheriting by a capitis demi-- 
nutio, but afterwards restituti in integrum. 

3. A constitution of Theodosius permitted the children and 


superstitihus, aguatoa nullam partem 
mortui Ruccessionis sihi vindicare : 
ne hi qui ex transversa linea veniunt, 
potiores iishaheantur qui recto jure 
deseendunt. Quam constitutionem 
nostram ohtinere secundum sui vi- 
gorem et temporaet nunc sancimus: 
ita tamen ut, quemadmodum inter 
lilies et nepotes ex lilio antiquitas 
statuit non in capita sed in stirpes 
dividi hereditatem, similiter nos 
inter lilios et nepotes ex hlia distri- 
butionem fieri jubemus, vel inter 
omnes nepotes et neptes et alias de- 
inceps personas, ut utraque progeni- 
es matris sum vel patris avim vel avi 
portionem sine ulla deminutione 
cousequatur j ut si forte unus vel 
duo ex una parte, ex altera tres aut 
quatuor extent, unus aut duo dimi- 
diani, alteri tres aut quatuor alteram 
dimidiam hereditatis habeant. 
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descendants of deceased daughters to succeed to the portion 
their mother would have received as suits fteres, giving up 
one-third of it if there were other sui heredes, and one-fourth 
if there were only agnati, who would share the inheritance 
with the mother. 

4. Under Justinian, adoption by a stranger ceased to have 
any effect upon the position of the person adopted in his 
natural family ; and the persons referred to in the constitution 
of Theodosius just mentioned succeeded to the whole share of 
the deceased daughter without any deduction. 


Tit. IL DE LEGITIMA AGNATOEUM SUC- 
CESSIONE. 


Si nemo suns teres, vel eoruni When there is no suus ?ie7’es, nor 
qiios inter suos heredes pnietor vel any of those persons called by the 
coiistitutiones vocant, extat qui sue- prietor or the constitutions, to inherit 
cessionein quoquo modo amplecta- with sm hoMles, to take the succes- 
tur, tunc ex lege Duodecini Tabula- sion in any way, tho^ inheritance, 
rum ad agnatuinproximunipertinet according to the law of the Twelve 
heredilas. Tables, belongs to the nearest 

natus. 

Gal iii. 9. 


All persons were agnati who, descended from a common 
ancestor, would, if that ancestor had been living, have been in 
his power, Tlie siii heredes were thus agnati ; but as they 
had the title of sui heredes peculiar to themselves, only those 
agnati received the name of agnati who were connected with 
the de cujus by a collateral line. 


1. Sunt autem agnati, ut primo 
quoque libro tratlidinius, cognati 
per virili.sscxus personas eognationi 
junefi, quasi a patre cognati: itaquo 
eodeni patre nati fVfitres agnati sibi 
sunt, qui et consanguinei vocant iir, 
n(u: requiiitur an etia,m eaunicni 
maireni habuerint. Itfuu patruus 
fratiis filio ot invicein is illi agnatus 
cst. Eodeui nuinero sunt iVatres 
pairuelos, id est, qui ex duobus fra- 
iribuH procreati sunt, qui etiam con- 
sobrini vocantur: quarationoetiam 
ad plurcs gradus agnationis p<^rvc- 
nire potoiimus. li quoquo qui post 
mcrteiu pairis nascuntur, juraeon- 
sanguinitatis nanciscuntur. Non 
taiuon omnibus siinul agnatis dat 
lax horoditatem j sod iis qui tunc 


1. Agmtfij as wo have explained in 
the First Book, are thosfi cognati wbo 
are related through males, that is, 
are aognatihy the father ; ami tlnw- 
fore brothers, who are the soils of the 
same fatlnu', are agnati to eacli other 
(tlu’iy are alst> called comtngmtin)^ 
and it do(‘s not make any diilertuice 
whetlu^r they have the Ham^^ mother. 
An uncle is also agnntm to his 
brother’s son, and m*e remi, the 
l)rotlun’’s son to his paternal uncle. 
See also /m/m that is, tho 

childreirof brotlu^rs (also cadhal 
mhrini). m) likewise agnati W e may 
thus reektm nnuiy degrees of agna- 
tion ; children, too, who are bom after 
tho decoaso of their father, obtain the 
rights of consanguinity. The law 
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proximioiT, gradu sunt, cum certum 
esse coeperit ali quern intestatum de- 
cessisse. 


Gat. i. 156 

2. Per adoptionem qnoque agna- 
tionisjus consistit, veluti inter filios 
naturales et eos quos pater eoriirn 
adoptavit ; nee dubium est quin 
proprie consanguinei appellentur. 
Item, si quis ex ceteris agnatis, 
yeluti frater aut patruus, aut deni- 
que is qui longiore gradu est. adop- 
taverit aliquem, agnates inter sues 
esse noil dubitatur. 


3. Oeterum inter niasculos qui- 
dem agnationis jurehereditas, etiam 
longissimo gradu, ultro citroque ca- 
pitur: quod ad feminas vero ita 
placebat, ut ipsoe consanguinitatis 
juretantum capiant hereditatem, si 
sorores sint, ulterius non capiant; 
masculi autem ad earum hereditates, 
etiamsi longissimo gradu sint, ad- 
mittantur. Qua de causa, fratris tui 
aut patrui tui iilite vel amitse tuoe 
bereditas ad te pertinet, tua yero 
ad illas non pertinebat : quod idco 
ita constitutum evat, quia commo- 
diiisvidebatur ita jura constitui, iit 
plenunquc bereditatesad masculos 
coniluerent. Sed quia sane iniqnum 
erat in nniversum eas quasi extra- 
noas repelli, prtntor eas ad bonorum 
poasessionom admittit ea parte qua 
proxiiuitatis nomine bonorum pos- 
sessionom pollicetur : ex qua parte 
ita scilicet admittuntur, si neque 
agnatus ullus, neque proximiqr 
cognatus iutervoniat. Et hme qui- 
d(un lox DuodecimTabularum nullo 
modo introduxitjsed simpli citato m 
legibus ami cam ainplexa, simili 
modo omnesagnatos sive masculos 
sive feminas cujuscumque grades, 
ad similitudinem suorum, inviceiu 
ad successionem Tocabat, Media 
autem j urisprudentia, <jiub erat lege 
Duodocim Tabularum junior impe- 
xiali autem dispositione^ anterior, 
subtilitate quadam exec^gitata prm- 
fatam dififerentiam induoebat, et 


does not, however, give the inherit- 
ance to all the agnatij but to those 
only who are in the nearest degree, 
at the time that it becomes certain 
that the deceased has died intestate, 
iii. 10, 11. 

2. The right of agnation arises also 
through adoption ; thus the natural 
and adopted sons of the same father 
are ognati. And such persons are 
without doubt properly included in 
the term consangumei. Also, if one 
of your ag7%at{, as, for example, a 
brother, a paternal uncle, or any 
other agnatus^ howeverremote, adopt 
any one, then the person so adopted 
is undoubtedly to be reckoned among 
your agnail. 

3. Agnation gives males, however 
distant in degree, reciprocal rights to 
the succession to inheritances. But it 
has been thought right that females 
should only inherit by title of consan- 
guinity if they were sisters, and not, 
if in a more remote degree ; while 
their male agnate in howeverremote 
a degree, were admitted to succeed to 
them. Thus, the inheritance of your 
brother's daughter, or of the daughter 
of your patt^rnal uncle or aunt, will 
belong to you ; but not your inherit- 
ance to them. This distinction was 
made, because it seemed expedient 
tluit tbe law should be so ordered, 
that inheritances should for the most 
ptivt fall into the possession of males. 
But as it was contrary to equity tli tt 
females should be thus almost oily 
excluded as strangers, the prmtor 
admits them to the possession of 
goods promised by his edict, on ac- 
count of proximity; but they are only 
admitted if there is no agnittm, nor 
any nearer cognafm. The law of the 
Twelve Tables did not introduce any 
of these distinctions ; hut with the 
simplicity proper to all legislation, 
called the a/giatiof cither sex, or any 
degree, to a reciprocal succession, in 
tbe same manner as mi heredes. It was 
an intermediate jurisprudence poste- 
rior to the law of the Twelve Tables, 
but prior to the imperial constitu- 
tions, that in a spirit of subtle in- 
genuity introduced this distinction, 
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penitus eas a successione agnatorum and entirely^ excluded females from 
repellebat; omni alia successione the succession of a^fnati, no other 
incognita, donee prsetores paulatim method of succession being then 
asperitatem juris civilis corrigentes, known, until the prsetors, correcting 
sivequoddeeratimplentes, humano by degrees the asperity of the civil 
proposito alium ordinem suis edictis law, or supplying what was defi- 
addiderimt, et cognationis linea cient, were led by their feeling of 
proxiniitatis nomine introducta per equity to add in their edicts a new 
bonorum possessionem eas adjuva- order of succession. The line of 
bant, et pollicebantur his bonorum cognatiwas admitted according to the 
possessionem quse unde cognati ap- degrees of proximity, and relief was 
pellatiir. Nos vero legem Duodecim thus afforded to females by the prastor 
Tabularum sequentes, et ejus ves- giving them the possession of goods 
tigia in hac parte conservantes, called unde cognati. But we, turning 
laiidamus quidem prsetores suae to the law of the Twelve Tal3les, and 
humanitatis, non tamen eos in pie- following in its steps, in our legisla- 
num causae mederi invenimus : tion on this point, praise the kind 
quiU'e etenim uno eodemque gradu feeling of the praetors, but cannot 
natural! concurrente, et agnationis think they have provided a complete 
titiilis tain in masciilis quam in fe- remedy for the evil. Why, indeed, 
minis aequa lance constitutis, mas- when males and females are placed 
culis quidem dabatur ad succes- in the same degree of natural rela- 
sionem venire omnium agnatorum, tionship, and have equally the title 
ex agnatis autem mulieribus nulli ofagnation,should males be permitted 
penitus, nisi soli sorori, ad agnato- to succeed to all their agnati\ while 
rum successionem patehat aditus ? females, with the single excjpptiou of 
Ideo in plenum omnia reducentes sisters, are entirely excluded ? We 
et al jus Duodecim Tabularum therefore.making a complete change, 
eamdem diapositionem exaequantes, and returning to the law of the 
nostra constitutione sanximus, om- Twelve Tables, have cleidarod by our 
nes legitimas personas, id eat, per constitution, that 
virilem sexum descendentes, sive that is, descendants from males, 
masculini generis aivefeminini aint, whether themselves male or female, 
siinili modo ad jura successionis shall be equally called to the rights 
legitimas ab intestate vocari secun- of succession ah intestato, according 
dum sui gradus prasrogativam, nec to the proximity of their tlegrof\ and 
ideo excludendas quia consaugiiini- that femalos shall not be excluded 
tatis jura, sicut germanse, non ha- on the ground that none hut sisters 
bent. have the right of consanguinity. 

Gax. iii. 14. 23. 29 j 0. vi. 58. 14. 

The media jvrisprwdenUa here spoken of consisted of the 
opinions of the jicrisprudeAites, who extended the principle of 
the lex Fo6WW(X, which limited the succession of females under 
a testament (see Bk ii. Tit. 14. pr.) to their sticcessioii ab 
intestato. Fmminw ad heredifates lef/Hinuus uUm xousaai-- 
guineas successiones non admithmtur* Idqne jure chull 
Voconia mtione videtur effecium, (Paul. Sent 4. 8. 22.) 
Thus a distinction was made atiion^^ the (Ufiiafi thetnselv(‘B 
and the consangnineif that is, agnafi in the scniond d(^^*re(^ ; 
or, in other words, brothers and sisters, natural or adoptiv<‘, of 
the de cujus^ were made into a class apart and distinguislu^tl 
from the agnati properly so called. Comanguineus^ when 
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used to mark off a particular class of tke agnati, merely 
means children of the same father, without any reference to 
the mother at all, and not, as it generally does, ^ children of 
the same father, and not of the same mother.’ 

4. We liave also thouglit fit to add 
to our constitution, that one whole 
decree, but only one, shall be trans- 
ferred from the line of cog7iati to the 
legal succession. Not only the son 
and daughter of a brother, as we have 
just explained, shall be called to 
the succession of their paternal uncle, 
but the son or daughter of a sister, 
though she is only by the same 
father or only by the same mother, 
but no one in a more distant de- 
gree than a son and daughter of 
such a sister, may also be admitted 
to the succession of their maternal 
uncle. Thus, when a person dies 
who is a paternal uncle to the chil- 
dren of bis brother, and maternal 
uncle to the children of his sister, 
then the children of either branch 
succeed exactly as if they were all 
descendants from males, and had a 
right by law to the succession. But 
this is only if the deceased leaves no 
brother or sister, for if he leaves any, 
and they accept the inheritance, the 
more remote degrees are entirely ex- 
cluded from the inheritance, as it is 
to bo divided in this instance per 
capita and not pet* stirpeB, 

0. vi. 58. 14. 1. 

The children of a sister, although only consanguinea, that 
is, having the same father, or uteri, na, having the same mother, 
were thus admitted to the succession as agnati. We might 
gatlicr from this that uterine brothers and sisters themselves 
were admitted, although it is not expressed in the text. The 
Code contains a constitution of Justinian (C. vi. 56. 7) ex- 
pressly admitting them. The changes in the law with respect 
to the admission of brothers and sisters and their children as 
agnati were as follows : — In a.b. 498 Anastasias gave the 
rights of agnation to emancipated brothers and sisters, except 
that they only received three-fourths of what they would have 
had if tliey had remained in the family. (See Tit. 5. 1.) The 
children of emancipated brothers and sisters still remained 
cognati only. Justinian gave the rights of agnation, in a.d. 
528, to uterine brothers and sisters. (C. vi. 56. 7) ; and in 


4. Hoc etiam addendum nostrse 
constitution! existimavimns, ut 
transferatnr unus tantiimmodo gra- 
dus a jure cognationis in legitimani 
successionem : ut non solum fratris 
filius et filia, secundum quod jam 
defiuivimns, ad successionem patrui 
sui vocentur, sed etiam germanoa 
consanguineJB vel sororis uterinas 
filius et filia soli, et non deinceps 
personm, nna cum his ad jura avun- 
culi sui perveniant ; et mortuo eo 
qui patruus quidem est sui fratris 
filiis, avunculus autem sororis suae 
soholi, simili modo ah utroque 
latere succedant, tamquam si omnes 
ex masculis descendentes legitimo 
jure veniant, scilicet uhi frater et 
soror superstites non sunt. His 
etenim personis praecedentihus et 
successionem admittentibus, ceteri 
gradus remanent penitus semoti, 
videlicet hereditate non ad stirpes 
sed in capita dividenda. 
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A.I). 532, to the children of uterine sisters (C. vi. 58. 14. 1); 
and though the children of uterine brothers are not mentioned 
in the constitution, they must undoubtedly have been placed in 
the same position. Finally, in a constitution dated October, 
A.D. 534 (C. vi. 58. 15), and therefore subsequent to the pro- 
mulgation of the Institutes, Justinian admitted as agnatv 
emancipated brothers and sisters without any deduction of a 
fourth, uterine brothers and sisters, and nephews and nieces 
being the children either of emancipated or uterine brothers 
and sisters. After that constitution there were not, therefore, 
any but agnati in the second degree, nor any in the third 
degree except the uncles and aunts of the de cujus. 

Agnatorum heredifdtes dividuntur in capita. (Ulp. Reg. 
26. 4.) There was no division per stirpes^ which was originally 
only a consequence of the patria potestas^ in the succession 
of agnati. If one of those in any degree of relationship 
was dead, his representatives did not take his share. He 
was entirely passed over, and the others in that degree of 
relationship were alone called to the succession. 

Agnati were spoken of as legitimi hemie.% because the 
inheritance was given to them by t!\e law of the ^Jhvelve 
T<ables, whereas the aognati only received it from the praitor. 


5. Si plures siut grad ns agna- 
torum, apc'i’Ui lex Dnodecim Tabu- 
lariiui proxininm vocat. Itaque si 
(vorbi gi’ijtiji) sit defiiiicti frator et 
altorius fratrin tiliua aut patruus, 
f rater potior habetur. Et qiiamvis 
singularinumei’o usalex proxiiumn 
Tooet, t,amen dubiuin non est quin, 
ot si pi urea sint ejusdem gradus, 
ornnea adinitt^intur : nain et pro})rie 
proximua ox pluribua gradibus in- 
telli^itur, et tarnen non dubiiitn eat 
quin, licet unus ait grades agna- 
torum, pertineat ad oos hereditas. 


Ga.t. 

0. Troximua antem, si qnidem 
nullo toHtanieiito facto qulsqu am dc- 
ecasoritjper hoc tempus requiritm*, 
(}u(> mortuus cst is cujuHdo horedi- 
tat«^ qua».ritur. Quod'si (acto festa- 
numto quisepuun deetjsserit, per hoc 
tempUH requiritur, quo certmuease 
etnperit nullum ex teatannmto ho- 
redom ex ti turum j tuuc exiini propria 


5. WluMi there are many degrees 
of (Kjnati, the law of the Twelve 
Tables exprosaly calls the nearest; 
if, for exjim pic, "there m a brother of 
the deceased, and a son of anotluT 
brother, or ajmternal uiudc, the bro- 
th(‘,r is prcfeiTed. And, altliougli the 
law of the Twtdvo Tables tvills the 
nearest (upiatm (in the singular num- 
ber), yet without doubt, if there be 
several in the samt^ degree, tlu^y 
ought all to be admitted. And, al- 
though properly by the mntrest tle- 
greo imwt be umbTsiood the mwrest 
of several, yet, if all the uymiti are 
in the same d(^gree, the inlieritaiice 
umlonbtodly belongs to them all 
iii. ir>, 

(I When a man dit^s without a 
testament, the nearest agnatm is the 
m/mifm who is nearest at the tiim^ of 
i iu) deaith of the doc(‘a'«ed. But, if ho 
dies after having made a testament, 
then he is the nearest who is so when 
it b(‘eomes certain tliat there will bo 
no totamentary heir ; for it is only 
then, that a man who has made a 
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qiiisque intestato decessisse intelli- testament can be said to have died 
gitur. Quod qiiidem aliquando intestate^ and this sometimes is un- 
longo tempoi'e declarator ; in quo certain for a long time. Meanwhile, 
^patio temporis s?epe accidit, ut the nearest agmtus may die, and 
proximiore mortuo proximus esse some one become the nearest who 
incipiat, qui moriente testatore non was not so at the death of the testa- 
erat proximus. tor. 

GrAi. iii. 13- 

7. Placebat autem in eo genere 7. But it was settled, that in this 
percipiendarum hereditatum sue- order of succession there should be 
cessionem non esse, id est, ut quam- no devolution, so that if the nearest 
vis proximus qui, secundu m ea quae agnatus^ called in the manner we have 
diximus, vocatur ad hereditatem, mentioned to the inheritance, either 
aut spreverit hereditatem, aut ante- refused it, or died before he entered 
quam adeat decesserit, nihilo magis on it, his own legal heir was not 
legitimo jure sequentes admittan- thereby admitted to succeed him. 
tur. Quod iterum prmtores imper- Here, too, the prse tors, though not 
fecto jurecorrigentes, non in totum introducing a complete reform, did 
sine adminiculo relinquebant ; sed not leave the agnati wholly without 
ex cognatorum ordine eos vocahant, rel ef, but ordered that they should 
iitpote agnationis jure eis recluso. be called to the inheritance as cog- 
Sed nos nihil deesse perfectissimo nati, since they were debarred from 
juri cupientes, nostra constitutione the rights of agnation. But we,de- 
quam de jure patronatus humanitate sirous that our law should be as com- 
suggerente protulimus, sanximus plete as possible, have decided by our 
successionem in agnanorum heredi- constitution, which in our goodness 
tatihus non esse eis denegandamj we published concerning the right of 
cum satis ah.surdum erat, quod cog- patronage, that a devolution in the 
natia a prtBtore apertum est, hoc succession shall not be denied to 
agnatis esse reclusum, maxime cum agnati. It was indeed absurd, to re- 
in onere quidem tutelavum etproxi- fuse them a right which the prmtor 
mo gradu deficiente sequens succe- gave to cognatij especially as the bur- 
dit, et quod in onere obtinebat, non den of tutelage devolved on the 
erat in iucro permissum. second degree of ognati, if there was 

a failure of the first ; and thus the 
principle of devolution was admitted 
to impose burdens, and was not ad- 
mitted to confer advantages. 

Gai, ii. 12. 22. 25. 28. 

In hereditate legitima successioni locus non est (Paul. 
Sent 4. 23.) The suus. heres or sui heredes in the nearest 
degree became heirs by force of law. They could not help 
becoming so. But as to those who were only allowed to rank 
among the sui heredes without being strictly speaking sui 
li&redes^ if those in the nearest degree refused to accept the 
inheritancej or died before entering on it, the succession did 
not devolve upon any other sui heredes^ hut went at once to 
the agnati. If, in this case or any other, the nearest agnatus 
refused or died before entering on the inheritance, the suc- 
cession passed to the cognati without first devolving on any 
of the more remote agnati. Justinian alters this j and under 

B B 
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his system there was a devolution of the succession to the 
agnati^ and therefore probably to those ranked among the 
sui heredes. 


8. Ad legitim am successionem 
nibilominus vocatur etiam parens 
qiii contracta hdiicia filium vel 
^liam,nepotem vel neptem ac dein- 
ceps emancipat. Quod ex nostra 
conetitutione omniraodo indicitur, 
lit emancipationes liberorum sem- 
per videantur contracta fiducia 
f eri ; cum apud antiques non aliter 
hoc obtinebat, nisi special! ter con- 
tracta fiducia parens nianumisisset. 


D. xxxviii. 16. 


8. An ascendant also is called to 
the legal succession who has emanci- 
pated a son, a daughter, a gi-andson, 
a granddaiigbter,or other descendant 
under a fiduciary agreement. And by 
our constitution, every emancipation 
is now considered to have been 
made under such an agreement, while 
among the ancients the ascendant 
was never called to the succession 
unless he had expressly made this 
agreement at the time of the eman- 
cipation. 

0 ; C. viii. 48. 6. 


Under the old law, the ascendant had nothing to do with the 
succession ab intestato of his descendant ; for if the descend- 
ant were in the power of the ascendant, the latter took all the 
property of which the former could dispose, but did not, fis 
belonging to him by right, of his patria poiestas. If the de- 
scendant were emancipated, he was no longer in the family of 
the ascendant. The emancipated son, in short, had no agmiti ; 
and in default of sui keredes the inheritance went to his patron, 
that is, to the person who had emancipated him. Tliis was the 
fictitious purchaser (see Introd. sec. 42), unless the ascendant 
who emancipated him made an Sigveemmt (coritmctafiduciti) 
with the purchaser, by wliich the purchaser made himself a 
trustee of the right of patronage for the ascendant. If this 
was done the ascendant succeeded in default of sai heredm. 

By the later imperial constitutions three changes were made 
in the position of the ascendant. First, by a constitution of 
Theodosius and Valentinian (C. vi. 6L 3), and subse^pieutly 
of Leo and Anthemius (C. vi. 61, 4), and lastly of Justinian 
(C. vi. 59. 11), in the case of goods coming to a son from his 
mother, the order of siicc(‘ssion was thus fixed : 1st, his cliildren 
and other descendants were admitted; 2ndly, his brothers atid 
sisters, whether of the whole or the half blood ; 3rdly, In's 
nearest ascendant, i. e. his father, was preferred to his grand- 
father. 

St3con(lly, J ustinian, as we have seen in the 1 2th Title of the 
Heeond Book, arrangcnl the order of stieccwsion to thepmdinni 
of a. son, placing first the children, then the brothcirs and sisters, 
ainl la.stly the father. But in this ami tlie father was not prev 
ferns I to the grandfather ; for the ascendant did not njally take 
in this instance ab miestato^ but ^jure wmmutvid i* tlm 
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claims of the patria potestas had been deferred to let in the 
children and brothers ; but if there were no children or 
brothers^ the ascendant^ who is at the time the paterfamilias^ 
took the peoulium. 

Lastly, the succession of emancipated sons was altered by 
the constitution of Justinian, which made a fiduciary contract 
implied in every emancipation. The ancestor thus retained all 
his rights of succession as patron to the emancipated son, and 
would properly have succeeded immediately after the sui 
keredes; but J ustinian admitted the brothers and sisters before 
him, and the ascendant who emancipated the son had thus the 
third place in the order of succession. (C. vL 56. 2.) 


Tit. III. DE SENATUS-GONSULTO TERTULLIANO. 


Lex Duodecim Tahularum ifca 
stricto jure utebatur, et prmponebat 
masculorum progenietii, et eos qui 
per feminini sexiis necea^itudinem 
sibi j uuguntur adeo expellebat, iit 
ne quidem inter niatrem et tiliuni 
filiamve ultro citroque heredilatis 
capieudiB jus daret : nisi quod pue- 
tores ox proximiiate cog*natoriim 
can personas ad succoasionoui, bono- 
rum posHOsaioue unde cognati ac- 
coniiuodata, vocabant. 

Gai. iii. 


Such was the rigour of the law of 
the Twelve Tables, so decided the 
preference given to the issue of males, 
and the exclusion of those related 
by the female line, that the right of 
reciprocal succession was not per- . 
mitted between a mother and her 
children. The prmtors, however, ad- 
mitted such persons, but only in 
their rank as cof/nati^ to the posses- 
sion of goods called zmdis cognati. 

24, 25. 30. 


Until the smatm-coymdtam Teriulliamim was made, a 
mother and her children had no right of succession to each 
other, except that which the prmtor gave them as cognati. The 
children were not in the power of the mother, and were, there- 
fore, not her mi heredes ; they were not in her family, and 
were, th.crefore, not her agnati. If, indeed, the mother at her 
marriage passeul in manwm vhrl^ she became, in the eye of the 
law, the daughter of her huKsband, and as she was thus of the 
same fatnily with her children, she and they were agnati to 
eacli other. But even in the later days of the Republic, a 
marriage cwm coJWoUione in manum had, probably, become 
comparatively unusual. 

1. Sod bro juris anguatim posfcea 1. But tliis strictness of the law 
cnnmdato sunt, et })nmus quidcmi was afterwards mitigated. Tbe Em- 
divus Claudius niatri, ad solatium peroi' Claudius was the first who 
libexmum amissorum, logitimam gave the legal inbeiitance of deceased 
eorum detulit hereditatem. children to a mother, to console her 

grief for their loss, 
is B 2 
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^.PosteaaTitemsenatus-coiistilto 2. Afterwards, tlie smatm-cmsuU 
Tertulliano, quod diyi Hadriani twn TerUdlianum, in the reign of the 
temporibus factum est, plenissime liiinperor Hadrian, established the 
detristi successione matrinonetiam general I'ule that mothers, hut not 
avijB deferenda cautum est : ut ma- grandmothers, should have the me- 
ter ingenua trium liberorum jus lancholy privilege of succeeding to 
habens, libertina quatuor, ad bona their children ; so that a mother, bom 
hliorum filiarumve admittatur in- of free parents, having three children, 
testato mortuorum, licet in potes- or a freedwoman having four, should 
tate parentis est ; ut scilicet, cum be admitted, although in the power 
alieno juri suhjecta est, jussu ejus of a parent, to the goods of her mtes- 
adeat hereditatem cujus juri sub- tate children. Except that a mother 
jectaest. in the power of another can only 

enter upon the inheritance of her 
children at the command of him to 
whom she is subject. 

This senatus-comultum was passed 158 a . d ., in the time of 
Antoninus Pius, who is here called by his name of adoption. 
It was only an extension of the lex Papia Pojopcea, 

3. Prseferunturautemmatriliberi S, The children of the deceased 
defuncti qui sui sunt, quive suorum son being sm hcredes, or ranked as 
loco sunt, sive primi gradus sive such, either in the first or another 
ulterioris. Sed et filise suas mortuse degree, are preferred to the mother, 
filius vel filia opponitiir ex consti- And if it is a daughter mdjw'is who 
tntionihus matri defiinctse, id est, is dead, her son, or daughter, is pro- 
avise siise. Pater quoque utriusquej ferred by the constitutions to lu^r 
non etiam avus vel proavus, matri mother, i, e. to their grandmoth(u\ 
anteponitur, scilicet cum inter eos The father of the deceased is pre- 
solos de hereditate agitur. Prater ferred to the mother ; not so the 
autem con sanguineus tarn filii qnam grandfather or great-grandfather, at 
hli*^ excliidebat matrem ; soror least when they and the mother arc 
autem consan guinea pariter cum the only claimants of the inherit- 
matre admittebatur j sed ai fuerat ance. The brother by the same 
frater et soror consanguinei, et ma- father, eitlier of a son or a daughter, 
ter liberis honorata, frater quidem excluded tho mother; hut the sister 
matrem excludebat, communis au- by the same father was admitted 
temerat hereditasexasquispartibus equally with the mother. If the 
fratris et sororis. deceased left a brother and a sister 

by the same father as himself, the 
brother excduded the mother, al- 
though rend(‘red (mpable by the 
number of h(‘r childnm, and the in- 
beritiince was (equally divided be- 
tween tho brothers and sisters. 

B. xxxviii. 17. 2. 15. la 10; 0. vi. r>il 5. 

The mother was allowed to rank among the (upiati by the 
sefmtw-coneultum TertuUianum^ but she had a relative posi- 
tion rather than a definitive position, as being in a certain 
degree of agnation. 

First, she was, of course, as being only one of the agnatU 
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excluded by the sui heredes ; and, therefore, if her son died, 
she was excluded by his children. 

Secondly, she was sometimes excluded by other agnati. If 
her daughter died, she was excluded by her daughters children, 
although they Were not sui heredes i for they were made 
agnati by the senatas-consultum Orphitianum^ and a prefer- 
ence given them over the mother by imperial constitutions. 
(C. vi. 57, 4.) If there were no children of the deceased, the 
mother was excluded by the brothers of the deceased : if there 
were no brothers, but were sisters by the same father, the 
mother received half the inheritance, and these sisters received 
the other half. All other agnati she excluded. 

Thirdly, if the deceased child had been emancipated, which 
is the only case in which her claims could be compared with 
those of ascendants, the mother was excluded by the father, 
whether he took as being himself the emancipator, or as being 
the son of the deceased emancipator. If the father’s father 
was still living, the mother excluded him, if the father himself 
was dead, so that the question was between the mother and 
the grandfather. But, if the father was living, the grandfather 
took the inheritance ; for, if the mother had been preferred to 
the grandfather, she would herself have been excluded by the 
father, who wmuld have been excluded by the grandfather, 
and, therefore, as the grandfather could not be excluded, it 
was simplest to say that the mother was not preferred to him. 
(D. xxxviii. 17. 5. 2.) 

Foxirthly, the riglitsof the mother were sometimes lessened 
in favour of certain cognaiL If there were children of the 
decea.sed in an adoptive family, who were thus only cognati of 
the deceased, the mother’s rights depended on there being or 
not being any agnati of the deceased. If there were agnat% 
the question was not whether the mother should exclude the 
children in the adoptive family, but whether she should take 
lier place among the agnati. She was allowed to do so, and, 
if there was no brother or sister of the deceased, she took the 
inheritance, or, if there were sisters, shared it with them. But 
if there were no agnati of the deceased, the question was 
whether she should exclude the nearest cognati of the deceased, 
that is, the cluldren in the adoptive family. She did not : the 
senatUB'^consnltum Tertullianam ceased to have any effect; 
and she, as being, equally with the children, in the first degree, 
received with them the possessio bonorum. (D. xxxviii. 17. 
2. 9.) So, too, if the father of the dece^xsed had been emanci- 
pated or given in adoption by the grandfather, he was no longer 
one of the agnati of the deceased. If, then, the question 
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lay between the mother and the agnati, more remote than a 
brother or sister, the mother succeeded ; but if there were no 
agnati, then the cognati came; and as the father still remained, 
she did not exclude cognati — the question lay between her 
and the father — but received with him, as cognati in the first 
degree, the possessio honorum. His right was then the 
stronger, and she was excluded. (D. xxxviii. 17. 2. 17. 18.) 


4. Sed nos constitiitione qnam in 
Codice nostro nomine decorato po- 
snimiis, matri subveniendum esse 
existimavinnis, respicientes ad na- 
turam etpuerperium et pericnlum 
et ssepe mortem ex hoc casu matri- 
biis illatam ; ideoque irnpium esse 
credidimiis casum fortuitum in ejus 
admitti detrimentiim. Si enim in- 
genna ter vel libertina quater non 
peperit, immeiito defj'aiidabatur 
succesaione suoriim liberoram ; 
quid enim peccavit, si non plures 
sed paucos peperit? Et dediinus 
jus legitim urn plenum matribiis, 
sive ingenuis sive libertiuis, etsi 
non ter enixse fuerint vel quater, 
sed eum tantum vel earn qui qumve 
morte intercept! sunt, ut et sic 
vocentur in liberoruin suoruin le- 
gitimam successionem. 


C. vii 


4. But by a constitution, inserted 
in the Code, which bears our name, 
we have thought tit to come to the 
aid of the mother, from considering 
natural reason, as well as the pains 
of child-birth, the danger, and death 
itself, which they often suffer. We, 
therefore, have esteemed it highly 
unjust, that the law should turn to 
their detriment what is in its nature 
purely fortuitous ; for, if a married 
woman free-born, does not give birth 
to three children, or a fi*eedwoman 
to four, they do not therefore dosorvo 
to be deprived of the succession to 
their children. For Iiow can it be 
imputed to them as a crime, to have 
had few children F We, therefore, 
have given a full right to every mo- 
ther, whether freo-born or freiHl, to^ 
be called to the legal succession of 
her children, although she may not 
have given birth to three or four 
children, or may not have had any 
other than the child whoso inherit- 
ance is in question, 
i. 69. % 


6. Sed cum antea constitiitiones 
jura legitimm suc{;easioin'a p('raoru- 
tantes, partim inatrcm adjuvabant, 
partirn earn pnegravabantoq non in 
solidum earn vocabant ; scul in qui- 
busdam caaibus tortiam ei part(un 
absti'ahentes certis legitimis <labai]it 
peraonis, in aliia aiitom coutrarium 
iaciebant, nobia visum cat recta et 
siinplici via matrem omnibus p(‘r- 
soitis legitimis anieponi, et sine ulla 
diiuinutione filioruin snorum suc- 
C(‘saionem ae(‘ipere, c^xcepta fmtrls 
et sororis persona, sive ctmstinguinei 
sint, sive sola cognalionisjura ha* 
Ixmtos ; ut quemadmodum Vam toti 
alii ordini legitimo prjcpoHuimua, 
ita^mnntis frati'cs td soron's, sive 
legitim sunt sive non, ad capiondas 


6. The constitutions of former 
emperors, rtdati'vo to the X’ight of 
succession, w(ire partly favouralde to 
mothers, and pnrtly imfavourable. 
Tluw di<l not always give thomotherH 
tho entire inhcriinnce of their chil- 
dr(ui,hut;iu s(uue cases deprived them 
<d‘ nthird, which was given to certain 
tupiati ; and in olluir cases, doing 
just the contrary, jiavea tlunl. But 
It seems right to us, that mothers 
should reeeiv{5 the suecevsaion of their 
children withouiany <liminiditm,and 
that they slunild he*(iiH*id(*.dlyande?£« 
chtvHively prefernnl Indore all legal 
heirs, exe(‘ptthe brothers and sisters 
of tho de<n»ased, wheth(‘r by the same 
fatherorhavingoulytherightsofoog- 
naiion. And tw wo have preferred the 
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hereditates simul vocemus; ita motlaerto all other legal Leirs, we call 
tamen ut, si qiiidem solse sorores all brothers and sisters, legal or not, • 
agnatjn vel cognatse et mater de- to the inheritance together with the ■ 
functi vel defunctse supersint, di- mother, the following rule being ob- 
midiam quidem mater, alteram vero served. If there are living only 
dimidiam partem omnes sorores ha- sisters agnaicB or cognatce^ and the 
Leant. Si vero matre superstite et mother of the deceased, the mother 
fratre vel frafcribus solis, vel etiam shtill have one-half of the goods, and 
cum sopribus si ve legitim a si ve sola the sisters the other half. But if 
cognationis jura habentibus, intes- there are living the mother, and also 
tatus quis vel intestata mo riatur, in a brother or broth ers only, or brothers 
capita distribuatur ejua hereditas. and sisters, whether legal, or only 

having the rights of cognati^ then the 
inheritance of the intestate son or 
daughter shall he divided in capita, 

C. vxi. 56. 7. 

In the code of Theodosius (v. 1. 1), we find two constitu- 
tions, one of Constantine, the other of Valentinian and Valens, 
which were the first blow dealt to the^us liberonbm introduced 
by the lex Papia Poppcea. By these constitutions it was 
enacted that if there were persons in a certain degree of agna- 
tion with the deceased, namely, a paternal uncle, or a paternal 
uncle’s son or grandson, or an emancipated brother, then the 
mother, instead of excluding them, as, if she had the jus 
liberoriion^ she would have done, divided the inheritance with 
them, taking two-thirds if she had the jits trium liberoritmy 
and one-third if she had not. This enactment was, therefore, 
a gain to those who had not the jus ILberorum, and a loss 
to those who had. Justinian did away altogether with the jus 
liberonuni and the distinctions founded upon it. 

C. Sod queinadmodum nos matri- 0. And as we have thus taken care 
bus prospoxiiuus, ita eas oportet of the interests of the mothers, they 
sum s(»boii conHulero : scnturis eis ought in return to consult the welfare 
quodjsitutoreslibexisnoupotiorint, of their children. Let them know, 
yel in locum remoti vel oxcusati then, that if they neglect, during the 
iiitra annum petere ncglexeiint, ab space of a whole year, to demand a 
coruin impuberum morientiumsuc- tutor for their children, or to ask for 
cessiono repellentur. the appointment of a new tutor in the 

place of one who has been removed 
or excused, they will be deservedly 
repelled from the succession of the 
children, if they die before the age 
of puberty. 

B. xxxviiL 17. 2. 43. 

7. Licetautom Yulgo quaifiitussit 7. Although a son or a daughter 
filius filiavo, potest tamen ad bona is born of an uncertain father, yet 
ejus mater ex Tertulliano senatus- the mother may be admitted to sue- 
consulto admittL * ceed to their goods by the senaim-- 

emstdtum Tertulliamm, 



376 


UB. Ill* TIT. IV. 


The natural tie is all that is regarded in this case ; this is 
as strong between the mother and child, whoever may be the 
father. 


Tit. IV. DE SENATUS^CONSULTO ORPHITIANO. 

Per contrarium autem, xit liberi Eeciprocally children are admitted 
ad hona matrum intestataruni ad- to the goods of their intestate mo- 
mittantur senatus-conaulto Orphi- thers,hy the senatus-considtum Orpki^ 
tiano, Orphito et Eulb consulibus, tianum, made in the cotisulsliip of 
elfectnm est, quod latum est divi Orphitius and Rufna, in the reign of 
Marci temporibus j et data est tam the Emperor Marcus Antoninus. By 
filio quam tilice legitima hei’editas, the senatu-sconmltimi the legal inhe- 
etiamsi alieno juri subjecti aunt, ritance is given both to the sons and 
et preeferuntur consanguineis et daughters, although in the power of 
agnatis defuncts© matris. another, and they are preferred to 

the consangvineij and to the agmti of 
their deceased mothei*. 

B. xxxviii. 17. 9 ,* 0. vi. 37. 1. 

The senatus-consultum Orpkitianum was made A.n. 178, 
in the time of Marcus Aurelius and Comraodus. Previously, 
children could not succeed to their mother, except as cognahL 
But by this senatus-consultum they were preferred to the 
consangidnei, that is, the agnati of the second degree, or, 
in other words, brothers and sisters, natural or adoptive, as 
well as to all other agnatL They were not, however, pre- 
ferred to the mother of the deceased, who derived her right of 
succession from the senatus-Gonsultvm Tertullidnum^ but 
they shared the inheritance with her. Her claim to share 
it with them was, however, subsequently taken away by a 
constitution (G. vi. 57. 4.) of Gratian, Valentinian, and 
Theodosius. 

1. Sed cum ex hoc senattia-con- 1. But since grandsoiw and gi’fmd- 
sulto nepotes ad avim successionem daughters wtu’e nut called by this 
legitimo jure non vocabantur, pos- Mmntu^^-vonsidtum to the legal su<‘C<*h- 
tea hoc constitutiunibus principnli- sion of their grandmutlnu*, the omis- 
bus emeu datum est, ut ad simuitu- wion was aft.tjrwanls supplied by the 
diuem liliorum tiliarumque et ne- impiTial constitutions, aiul grandsons 
poles et neptes vocentur. and grauddaughters were caUt^d to 

inlunit, just as sons and daughters 
had been. 

C. vi. 56. 9. 

The constitution enacting this given in tlie Code is one of 
Valentinian, Theodosius, and Arcadius. 
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2.^ Sciendum autem est; hujus- 
modi succeasione quse a Tertulliano 
et Orpliitiano deferuntiir, capitis 
deminutione non perimi, propter 
illam regulam quanoYseliereditates 
legitimss capitis deminutione non 
pereunt, sed illae solas quae ex lege 
JDuodecim Tabularum deferuntur. 


2. It must be observed, that these 
successions, derived from the se?ia- 
tm-consulta Tdrtullianum and Or- 
phitiammij are not lost by a capitis 
deminidio. The rule is, that legi- 
timate inheritances given by the 
late law are not destroyed by capitis 
deminutio, which affects those only 
that are given by the law of the 
Twelve Tables. 


It is only the minima capitis deminutio which is here 
spoken of. Any one who sustained the maxima or minor 
deminutio^ as he ceased to he a citizen, ceased to have any 
rights of succession. 

8. Novissime sciendum est, etiam 3. Lastly, it must be observed, 
illos liberOvM qui vulgo quaasiti sunt, that even children born of an uu- 
ad matris hereditatem ex hoc sena- certain father are admitted by the 
tua-consulto admitti. senatus-eonsultum Orphitianum to the 

inheritance of their mother, 

D. xxxviii. 17. 1, 2. 

Justinian afterwards altered this, so as to exclude such 
children from the inheritance of their mother, if she was 
of high rank Qillustris\ or if she had other children horn in 
lawful marriage. (C. vi. 57. 5.) 


4. Si ex plurihualegilimisheredi- 
bus quidam omistuint hereditatem, 
T(;l luorte vel alia causa iinpt^diti 
fuorint quoininus adeant, ixdiquis 
q\ii adicriut, accrescit illorum por- 
tio ; ct li(*ot ante decesaorint qui 
aduuint, ad horedes tamen eorum 
portinot. 


D. 


4. When there are many legal 
heirs, and some renounce the in- 
heritance, or are prevented hy death, 
or any other cause, from accepting 
it, then the portions of such persons 
accrue to those who accept the in- 
heritance : and if mj^ of those who 
accept happen to die beforehand, 
the portions accruing to them will 
go to their heirs, 
iii. 16. 9. 


This paragraph has nothing to do with the S. C. Orphi’- 
tianum,. It refers to the right of accrual enjoyed by all 
heredes legltimi. If any of those called to share an inherit- 
ance did not take his share, it was divided among all those 
who entered on the inheritance, atid, if any of those who 
had entered died before receiving tne share that accrued to 
him, this accruing share passed to his heirs, his interest in it 
having become fixed, and made transmissible to his heirs by 
his entering on the inheritance. 

The following were the principal changes in the law of the 
succession of the agnatL By the law of the Twelve Tables, 
agnat% i. e. collaterals in the same civil family, succeeded 
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in default of sui heredes. Subsequently, diiferent classes of 
persons were allowed to rank as agnati who were not so. 
1. Emancipated brothers and sisters were allowed to rank as 
agnati by Anastasius, and their children were allowed to do so 
by Justinian. 2. Under Justinian, a peculiar order of succes- 
sion was fixed on for persons emancipated ; first came their 
children ; secondly, their brothers and sisters ; thirdly, -the 
ascendant emancipator. 3. Justinian placed uterine brothers 
and sisters, and their children, on the same footing: as consan-- 
guinei and their children. 4. The mother was allowed to suc- 
ceed to her children by the senatuS‘-consultum Tertullianuni^ 
and children to their mother by the Orphi- 

tianum. The mother had nob a definite place in the succession, 
but one varying according as there were or were not certain 
other persons to preclude or share her claim. If the deceased 
child were a daughter, and had left children, those children 
shared the inheritance with the mother until the constitution of 
Gratian (Tit. 4, pr.), and afterwards were preferred to her. If 
there were no children, it was necessary to consider whether the 
deceased was emancipated ; if so, the father, or the grandfather, 
if the grandfather and father were both living, was preferred; if 
not, or if the deceased had been emancipated, but the fatlier 
was dead, brothers consari guinei, and, under the legislation of 
Justinian, brothers uterini (Tit. 2. 4\ were preferred to the 
mother ; sisters consanguinece, and, under the legislation of 
Justinian, uterince, shared with her. She was preferred to all 
more remote agnati. But if a child, or the father of the 
deceased, was in a different fixmily from the deceased, and there 
were agnati, the mother only received her share as one of the 
eognatL (Tit. 3. 3.) 5. Grandchildren succeeded to their 
grandmother by a constitution of Valentinian, Theodosius, and 
Arcadius. (Tit. 4. L) 

There were also two other points, besides the admission of 
these persons exclud<?d by the strict definition of agnail, in 
which the law underwent alteratiims. First, the Twelve Tal)les 
made no distinction of sex in tlio agnati; the prudenles 
limited the succession of females to the s(HU)nd <legr(H‘. Justi- 
nian restored the law of the Twelve Tables on this point, and 
permitted no divStinction of sex. (Tit. 2. 3.) Se(M)ndly, under 
the law of the Twelve Tables, th<iro was no devolution among 
the agmii; if the nearest refused, tlie more remote could not 
come in their place ; Justinian permitted such a devolution to 
take place, (Tit, 2, 7.) 
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Tit. V. DE SUCCESSIONE COaNATOEUM. 

Post suos heredes, eosque quqs After tlie sui Tieredes and those 
inter suos lieredes prfetor et consti- whom the prcetor and the constitu- 
tutiones vocant, et post legitimos, tions call to inherit among the mi 
quorum numero sunt agnati, et hi lieredes^ and after the legal heirs, 
quos in locum agnatorum tarn that is, the agnati and those whom 
supra dicta senatus-consulta quani the above-mentioned muttu$~conmlta 
nostra erexit constitutio, proximos and our constitution have placed 
cognatos proetor vocat. among the agnati, the praetor calls 

the nearest cognatL 
D, xxxviii. 15. 1 j T>. xxxviii. 7. 2. 4 

The law of the Twelve Tables recognised only the succession 
of, (1) sui heredes; (2) agnati; ( 3 ) gentiles. If there were 
no gentiles^ the inheritance lapsed to the state. In plebeian 
families, or rather in such plebeian families as were not parts 
of a plebeian gens^ if there were no agnati^ the inheritance 
woxild lapse at once. 

The subject oi geTitilitasis too obscure, and repays investi- 
gation too little, to permit us to enterinto ithere. Weknowthat 
the original notion oi gentiles was that of members of some 
pure uncorrupted patrician stock, though not necessarily of the 
same (lesc( 3 nt, but bearing the same name, and having the same 
sacra. (See Introd. sec. 2.) We also know that freedmen 
and clients gentiles were, in some degree, considered asthem- 
selves gentiles ; probably if their property was not claimed by 
their patron, it went to the members of his gens., but they had 
not any claim on the property of any other gentilis. We know 
also that there were plebeian genteSy formed probably by the 
marriage of a patrician with a plebeian before thej9^ic6sreceived 
the aormuhvum. Members of plebeian gentes would, wo may 
suppose, have the rights of gentilitas towards other members 
of the same phd)eian genSy but whether they had them towards 
th(3 members of the patrician genSy from which they are an 
offHct, is wholly uncertain. Of the mode in which the gentiles 
took the inheritance, we know nothing, nor at how late a period 
of history the gentes were still really in existence. Gains (iii. 
17 ) treats the subject as one of mere antiquarian interest. 
Probably at the time of the prsetors’ legislation there were 
few families that could boast a descent sufficiently purj and 
accurately known to satisfy the requisites of gentilitas. At 
any rate, the praters felt themselves at liberty to favour, in 
every way, the tie of blood, and they accordingly called the 
cognati to the succession. 
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1. Qua parte natiiralis copfuatio 
spectatur ; nam agnati capite demi- 
niiti, qtiique ex his prop-eniti sunt, 
ex lege Duodecini Tabularum inter 
legitimos non habentur, sed a p roe- 
tore tertio ordinevocantur. Exceptis 
solis tantuininodo iVatre et sorore 
emancipatis,non etiani liberi seorum, 
quos lex Anastasiana cum fratribus 
integii juris const! tutis vocat qui- 
dem ad legitimam fratris beredita- 
tern eive sororis, non oequis tamen 
partibus, sed cum aliqua deminu- 
tione quam facile est ex ipsius con- 
st! tut ionis verbis colligere. Aliis 
vero agnatia infeiioria gradius, licet 
capitis deminiitionem pass! non 
sunt, tamen eos anteponit, et procul 
dubio cognatis. 


1. It is the natural relationship 
that is here looked to ; thus agnaiti 
who have undergone a capitis demi- 
nutio and their descendants, are not 
included among the legal heirs by 
the law of the Twelve Tables, but 
they are called by the proetor in the 
third order. "We must except an 
emancipated brother or sister, but 
not their children. For the law of 
Anastasius, calling an emancipated 
brother or sister together with bro- 
thers whose rights still exist un- 
altered, to the legal succession of 
their brother or sister, not, indeed, 
giving them an equal share, but 
making a deduc.tion set forth in the 
constitution, prefers them to all 
agnati of an inferior degree, even 
though these agnati have undergone 
no capitis demmutio, and, of course, 
prefers tliem to all coguatu 


Gai. iii. 21. 27; C. v. 30. 4. 


We have already spoken of this lex Anastasiana in the note 
to Tit. 2. 4, and noticed the constitution of 534, by which 
Justinian admitted as agnati the children of emancipated 
brothers and sisters, and did away with the deduction men- 
tioned in the text, namely, that of one-fourth. 

% Hos etiam qui per fcminini 2. Collateral relations tmited only 
sexus personas ex transverso cogna- by the female line, are also called by 
tione junguntiir, tertio gradu proxi- the prmtor in the third order of snc-t 
mital'is nomine praetor ad succos- cession, according to their proxi- 
sionem vocat. mity. 

Gai. iii. 30. 

3. Liberi quoque qui in adoptiva 3. Children, who are in an adoptive 

familia sunt, ad natunilium paren- family, are likewivso called in the 
tium hereditatom hoc eodem gradu third order of Bucc(‘Hsion to thti in- 
vocuntur. lioritance of their natural parents. 

Qax. hi. 31. 

Jtistinian’s change in the law of adoption left the adoptive 
child, unless adopted by an ascendant, in his natural family, 
and, therefore, he could come in as a nwm keres^ or agnaim^ 
and not merely as a cognatus^ But tho text would still be 
applicable to persons suijnris^ who arrogated tliemselves. 

4. Vulgo qumsitos nullum habere 4. It is manifest, that children 
agnatum matiifestum eat,cumagna- bom of an uncertain father, have no 
tio a palrt‘. (‘ognatio a matre sit ; hi agnati inasmuch as agnation pro- 
autorn nullum patrem habere intel- coeds from the father, cognation ftotn 
liguntur. Fkidem rations noc inter the mother, and such children lure 
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se quidem possunt videri consan- 
guine! esse, quia consanguinitatis 
^us species est agnationis j tantum 
igitur cognati sunt sibi, sicut et 
naatris cognatis. Itaque omnibus 
istis ea parte competit bonoruni 
possessio, qua proximitatis nomine 
cognati vocantur. 


looked iipon as baying no father. 
And, for the same reason, consan- 
guinity cannot be said to subsist 
between these children, because con- 
sanguinity is a species of agnation. 
They can, therefore, only be allied to 
each other as cognati, by being re- 
lated by their mother j and it is for 
this reason that all such children are 
admitted to the possession of goods, 
which calls the cognati according to 
their degree of proximity. 


D. xxxviii. 8. 2. 4. 


5. Hoc loco et illud necessario ad- 
monendi sumus, agnationis quidena 
jure admitti aliquem adhereditatem, 
etsi decirno gradu sit, sive de lege 
Duodecim Tabularum quDsramus, 
sive de edicto quo prsetor legitimis 
heredibus daturum bonorum pos- 
sessionem pollicetur. Proximitatis 
vero nomine iis solis pvjetor pro- 
mittit bonorum possessionem, qui 
usque ad sextum gradum cognatio- 
nis sunt, et ex septimo a sobrino 
sobrinaque nato natasve. 

D. xxxviii. 16. 2. 2. 4 j D. x: 


5. Here we may observe, that by 
right of agnation any one may be 
admitted to inherit, although in the 
tenth degree, both by the law of the 
Twelve Tables, and by the edict in 
which the prsetor promises that he 
will give the possession of goods to 
the legal heirs. But the prsetor pro- 
mises the possession of goods to 
cogyiati according to their proximity 
only as far as the sixth degree of 
cognation, and in the seventh degree 
to those cognati who are the children 
of a second cousin. 

:xviii. 8. 1. 8 j D. xxxviii. 8. 9. 


The agnati were not limited by the tenth degree. (See Tit. 
6. 12.) This degree is only given as an instance of how far 
the succession might go. But the sixth degree was the limit, 
with the exception given in the text, of the succession of 
cognati. 


Tit. VI. DE GKADIBUS COGNATIONIS. 


Hoc loco necessarium est expo- 
nere quomadmodum gradus cogna- 
tionis niimerentur : quare in ^rimis 
admonendi sumus cognationem 
aiiam supra numerari, aliam infra, 
aliam ex transverso, etiam a 
latere dicitur. Superior cognatio 
est parentium, inferior liberorum, 
ex transverso fratrum sororumve, 
eorumque qni qusave ex his proge- 
nerantur, et convenienter patrui, 
amitee, avunculi, materteras. Et 
superior quidem et inferior cognatio 


It is necessary to explain here 
how the degrees of cognation are 
computed j and drst we must ob- 
serve, that one cognation is reckoned 
by ascending, a second by descending 
and a third by going transversely, 
or, as it is also called, collaterally. 
The cognation reckoned by ascending 
is that of ascendants; that reckoned 
by descending is that of descendants; 
that reckoned transversely is that of 
brothers and sisters, and their issue, 
and consequently that of uncles and 
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a primo gradu incipit ; at ea quae ex aunts, wliether paternal or maternal, 
transverse numeratur, a secundo. In tlie ascending and descending 

cognation the nearest cognatics is in 
the first degree ; in the transverse; 
the nearest is in the second. 

D, xxxviii. 10 m. 1; pr. and 1. 

1. Primo grada est supra pater 1. In the first degree are, ascend- 

mater, infra filius filia. ing, a father or a mother , descend- 

ing, a son or a daughter. 

D. xxxviii. 10. 1. 3. 

2. SecimdO; supra avus avia, infra 2. In the second degree are, as- 

nepos neptis, ex transverse frater cending, a grandfather or a grand- 
soror. mother ; descending, a grandson or 

granddaughter j on the collateral 
line, a brother or a sister. 

P. xxxviii. 10. 1. 4, 


8. Tertio, supra proavus proavia, 
infra pronepos proneptis, ex trans- 
verso fratris sororisque filius filia, et 
convenienter patruus amita, avun- 
culus matertera. Patruus estfrater 
patris qui grfece Tvarpt^oQ vocatur ; 
avunculus est frater matris, quiapud 
Grmcos proprie fxnrfjmt; et promis- 
cue (-’HiK dicitiir. Amita est patris 
soror, matertera vero matris soror : 
utraqiie vel apud quosdam 
appellatur. 


D. xxxviii. 10. 1. 5 j 


3. In the third degree are, ascend- 
ing, a great-grandfather or a great- 
grandmother j descending, a grc'jd- 
grandson or great“granddaught.(‘r ; 
on tho collateral line, th<^ son or 
daughter of a brother or sisltu* ; and 
so accordingly are an tinch^ or an 
aunt, whether paternal or inah'rnal. 
Putrum is a father s brother, ealhal 
in Greek ; (inaividui^ is a 

mother’s brother, in (irtrfmoc ; 

0ihu; is applied indillerently to (dtlun'; 
amiia is a father's sist(‘r, a 

mothers sister, and (uudi is called in 
Greek; 0tta, indiilercntly; and Bonu‘- 
times 

D. xxxviii. 10. 10. 14. 


Schraeder substitutes in the text irdrpms and /Myrpea^:, whicli 
are the forms used in classical Greek. 


4. Quai’to gradu, supra abavua 
abavia, infra abnepos abntq^tis, ex 
Iransverso fratris 8ororiH(jue nepos 
neptis;(‘t convcnie.nier patrunsinag- 
ima amita magna, id est, avi frater 
et soror; item avuneuliw magnuset 
matertera mtigna, id est, avia’i fra- 
t(‘.r et soror; coiisobrinus eonsolmna, 
id (‘st, qui qiunve ex fratribus aijt 
sororibus prog(nu‘rantui\ Hed qtii- 
(lain r(‘ete (jonsobrinos eos pvonrie 
dici put ant, qui (‘X duabtis sorormits 
progeiKU’a.ntur, quasi <*onsororiium ; 
(HKS vero qui (jx duobus fratribus 
prog(meraniur; propri<3 Jratres pa- 
trueles vocari : si autem ex duobus 


4. In the fourth degree are, as- 
(rending, a guait-guuit-graudfather, 
or a great-gr(‘at-gmndmotlH»r ; dtr- 
setmding*, a grt'aC-gnuii-grandscm, or 
a gr(‘at-grt'at-grunddnught<‘r; in tlu* 
coi lateral line, the grandson or i!u' 
gnuuldaughter <»f a brother or a 
sister; asidso, a great-uuele or great- 
aunt, paternal, that is, the hrotber or 
sister of a grandfather; or maternal, 
that is, the hrotlnu* or sister a 
grandinoilnn'; and first (amsins, that 
is, the children of Imuhersor sistiu’s; 
but to s|)eak strict ly, according ({» 
stanc, it is tla^ (hifdren of sisters 
that arc properly called iwmbtim] m 
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fratribus filise nasciintixr, sorores if consororini', the children of hro- 
^atrueles appellari ; at eos qui ex tbers are properly patnieles, if 
iratre et sorore propagantur, ami- males ; sorores patrueles, if females ; 
tinos proprie dici. Amit^ tufe filii the children of a brother and of a 
consobiinum te appellant^ tu ilios sister are properly amitini ; the chil- 
amitinos. dren of your amita (aunt by the 

father’s side) call you misohrinus, 
and you call them amitini, 

B. xxxviii. 10. 1. 6. 

We see from the concluding words of this paragraph, that 
consohrinnus was used in another sense than its strict one of 
^ one of the children of two sisters.’ 

5. Quin to, supra atavus atavia, 5. In the fifth degree, are, ascending 
infra adneptos adneptis, ex trans- a great-grandffithk'’s grandfather, or 
verso fratris sororiaque pronepos a great-grandfather’s grandmother ; 
proneptia, et convenienter propa- descending, a great-grandson, or a 
trims proamita, id est, proavi fi'ater great-granddaughter, ofaoTandsonor 
et soror ; proavunculus promater- granddaughterj in thecollateralliue, 
tera, id est, proavise frater et soror. a great-grandson or great-grand- 
Item fratris patriielis sororis patru- daughter of a brother or sister, as 
elia, consohrini consobrinje, amitini also a great-grandfather’s brother or 
ainitinoe filiua filia, propior sobrino sister, or a great-grandmother’s bro- 
propior sobrina. Hi sunt patrui therorsister; also,thesonordaughter 
inagni amitse magnae, avunculi of a first cousin, that is, of a or 
inagni materterse magnm filius filia. soror patruelis, of a consoh'imis or 

corisohrina^ or of an avdtinus or ami- 
Una ; also cousins who precede by a 
degree second cousins, that is, the 
son or daughter of a great-uncle or 
great-aunt, paternal or maternal. 

B. xxxviii. 10. 1. 7. 

Propior sobrino is, to use the exact equivalent, a first cousin 
once removed. He is one degree nearer {propior) than a 
sobrmus or second cousin. 

0. Sexto gradu, supra tritavus 6. In the sixth degree, are, ascend- 
trituvia, infra trinepos trineptia, ex ing, a great-grandfather’s great- 
twinaverso fratris sororisque abne- grandfather, ora great-grandfather’s, 
pos ahnepiis, et convenienter ab- great-grandmother; descending, the 
patruus abaiuita, id est, abavi frater great-grandson or great-granddaugh- 
(jt soror, abavunculus abmatertera, ter of a great-grandson or a great- 
i(l (ist, abavim frater et soror. Item granddaughter; in the collateral line, 
Hohrinl sobrinmque, id est, qui a great-great-grandson or a great- 
quieve ex iratribus vel sororibus great-granddaughter of a brother or 
])atriudibus vel consobrinis vol sister ; jus, also, a great-great-gi'and- 
amitinis progenerantur. father’s brother or sister, and a great- 

great-grandmother’s brother or sis- 
ter ; also, second cousins, that is, the 
soils and daughters of first cousins 
in general, whether the first cousins 
are sprung from two brothers or two 
sisters, or a brother and a sister. 

B. rsx'viii. 10. 3. 
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The nomenclature proper to the different degrees stops here, 
because the sixth degree was the limit of cognation. 

7. Hacteims ostendisse sufficiet, 7. It is sufficient to have shown 

< 3 [uemadmodum gradus cognationis thus far, how degrees of cognation 
numerentur ; nauK^ue ex his palam are reckoned j and, from the exam- 
est intelligere q^ueinadiiioduni iilte- pies given, the more remote degrees 
riores quoque gradus numerare de- may he computed j for each gone- 
beamus, (luippe semper generata ration always adds^ one degree ; ^ so 
C[U8(}que persona gradum adjiciat: that it is much easier to determine 
ut longe facilius ait respondere in what degree any person is related 
quote quisque gradu sit, quam pro- to another, than to denote such por- 
pria cognationis appellatione quern- son by his proper term of cogna- 
quam denotare. tion. 

D. xxxviii. 10, 10. 9. 

8. Agnationis quoque gradus 8. The degrees of agnation are 

eodem modo numerantur. reckoned in the same manner, 

9. Sed cum msgis veritas oculata 9. But as truth is fixed in the 
fide quam peraures animis hominum mind much better by the eye than by 
infigitur,ideo necessaiinm duximus the ear, weliave thought itneceSHury 
post narrationem graduuin etiam to subjoin, to the account given of 
eos pTfcsenti libro inscribi, quatenus the degrees, a table ot them, that 
possint et auribus et oculorum in- the young student, both by hearing 
spectione adolescentes perfectissi- and by seeing, may gain a perle.ct 
mam graduum doctrinam adipis’ei. knowledge of them. 

Justinian intended that a schenue of relationship should bo 
here inserted; but as the degrees of relationship are suflieiiuitly 
obvious, it is scarcely necessary to place a scheme before tlie 
eyes of the modern reader. 

10. Illud certum eat, od aervilea 30. It is certain, that the part 
cognationes illam parttmi edicti, qua tho edict, in which the poHsewnion of 
proximitatis nomint) bonorum po.s- goods is promisiul accmMling to tho 
sossio promittitnr, non pertimu’o ; degree of proximity, does not apply 
nam nec ulla antiqua lego taliscog- to servile cognation, which was not 
natio conipntabatiu\ Sod nostra recognized by any ancient law. But, 
constitutione quam pro jure patro- by our constiUition concorning the 
nafcua fecimus (quod jus usque ad right of patronage, a right hitlunio 
nosUatempora satis olJricurumatquo so obscure, so (dmuly and confustnl, 
nubc plenum et undiquo confusum we have emuded, lr<im a fading of 
fuerat} et hoc huniaiutate sugger- humanity, that if a slave shall have 
cute concessimus, ut si quis in ser- a child or chihlren, <dther by a free 
vili consortio conatitutus liberum woman or a Hlav<.‘, a»d redproeally if 
vel lib(u'oa Imbuerit sive ex libera a female slave shnll havc^ a child or 
sivo ox servilis conditionis muliere. children of edther sex, by a freeman 
vel contra servamulierexUbero vel or a slave, then if the fatin^r ami 
servo Imbuerit liberos cujuscumque tnother are enfranchised, and the 
s<‘xus, oi ad lib(‘rtat6m ms parveni- children, whose mother was a slave, 
enlihus, et ii qui m servih ventre benmu^ als{> free, or if tho children t j 
naii sunt libertutem meruerint, vd a free mother have a «lav4^ tin father, 
dum mulieres liberm erant, ipsi in and this slave afterwards attain his 
eervitute cos habtu*rint, et postea freedom, these children shall all suo 
ad libertatem pervenorint : ut hi ceed to their father or mother, the 
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omnea ad successionem patris vel rigKt of patronage in this case lying 
matris Teniant, patronatus jure in dormant. And we have called these 
hac parte sopito. Hos eniin liberos, children to succeed not only to their 
non solum in suorum parentium parents, but also mutually to each 
successionem, sed etiam alterum in other, and that whether they have 
alterius mutuam successionem vo- all been born in servitude and after- 
cavimus: ex ilia lege specialiter eos wards enfranchised, or whether they 
Yocantes, sive soli inveniantur qui succeed with others who were con- 
in servitute nati et postea manu- ceived after the enfranchisement of 
mi&si sunt, sive una cum aliis qui their parents; and also whether they 
post libertatem parentium conceptl have all the same father and mother, 
sunt, sive ex eodem patre vel ex or have a difterent father or mother ; 
eadem matre, sive ex aliis, ad simi- exactly as would be the case with the 
litudinem eorum qui ex justisnup- issue of parents legally married, 
tiis procreati sunt. 

D. xxxviii. 8. 1, 2. 

ISTot even in the case of emancipated slaves did the law 
recognize the claims of the kin of the slave to succeed to 
him ; all went to the patron if there were no sui Impedes . 

11. Repetitisitaque omnibus quae 11. To recapitulate what we have 
jam tradidimus,apparet non semper said on this subject, it appears that 
eos qui parem gradum cognationis those who are in the same degree 
obtiiient, pariter vocari ; eoque am- of cognation are not always called 
plius ne eum quidem qui proximior equally to the succession ; and fur- 
ait cognatus, semper potiorem esse, tber, that even the nearest in degree 
Cum enini pvima causa sit suorum of cognation is not always preferred, 
heredum et eorum quos inter suos For, as the first place is given to sui 
heredes jamenumeravimus,apparet heredes, and to those who are num- 
pronepo'tem vel abuepotem defunct! bered with them, it is evident that 
potiorem esse quam fratreni aiit the great-grandson or great-great- 
patrem matremque defunct! ; cum grandson is preferred to the brother 
alioquin pnter quidem et mater (ut or even the father or mother of the 
supra quoque tradidimus) primiim deceased, although a father and 
gradum cognationis obtineant, fra- mother (as we have before observed) 
ter vero secundum, pronepos aiitem are in the first degree of cognation, 
tertio gradu sit cognatus, etabnepos a brother in the second, a great- 
quarto. Nec interest in poteatate grandson in the third, and a great- 
morientia fuerit, an non, quod vel great-grandson in the fourth; neither 
eniancipatiis vel ex emaiicipato, aut does it make any difference whether 
feminino sexu propagatus est. the descendants were under the 

E ower of the deceased at the time of 
is death, or out of his power, either 
by being themselves emancipated, or 
by being the children of those who 
were so, nor whether they were de- 
scended by the female line. 

D. xxxviii. 10. 1, 2. 

12. Amotis quoque suis heredi- 12, But, when there are no mi 
bus, et quos in ter suos heredes vocari heredi^s, nor any of those who are 
diximus, agnatus qui integrum jus called with tliem, then an agmim 
agnationishabet, etiam si longissimo who has retained Ms full rights, 
gradu sit, plerumque potior habetur although he be in the most distant 
quam proximior cognatus ; nam pa- degree, is generally preferred to a 

C C 
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truineposvel proneposaTanculo vel 
niaterter^ prsefeitiir. Totiens igitur 
dicimus, ant potiorem liaberi enm 
qni proximiorem gradum cogna- 
tionis obtinetj aut pariter Yocari eos 
qiii cognati siint, quotiens neque 
siiorum lieredum jure quique inter 
siios Leredes sunt, neque agnationis 
jure aliqiiis pr^eferri debeat, secun- 
dum ea quce tradidimus. Exceptis 
fratreet sorore emancipatis, qui ad 
successionem fratrum vel sororum 
Yocantur ; qui et si capite deminuti 
sunt, tamen praeferiintur ceteris ul- 
terioiis gradus aguatis. 


cognatm in a nearer degree j tlius 
the grandson or great-grandson of a 
paternal uncle is preferred to a ma- 
ternal uncle or aunt. Thus, when 
we say that the nearest in degree of 
cognation is called to the succession, 
or if there be many in the same de- 
gree, that they are all called equally, 
we only say so because there are no 
sui lieredes, nor any of those who are 
called with them, nor any one who 
ought to be preferred by right of 
agnatio, according to the principles 
we have laid down. And we must 
notice the exception made in the 
case of an emancipated brother and 
sister who are called to the succes- 
sion of their brothers and sisters : 
for, although they have suffered a 
capitis deyninntiOj 3-^® neverthe- 
less preferred to all agnati of a more 
remote degree. 


Gai. iii. 27. 29,; 0. v. 30. 40. 


Tit. VIL DE SUCCESSIONE LIBERTOEUM. 


Nunc de libertorum bonis videa- 
miis. Olim itaque licebat liberto 
patronum siiiun impune testamento 
rmterire; nam ita demum lex Buo- 
ecim Tabularum ad hereditatem 
liberti vocabat patronum, si intes- 
tatus mortuus esset libertiis nullo 
suo herede relicto : itaque intestato 
quoque mortuo liberto, si is suum 
hered em reliquisset, patrono nihil in 
bonis ej us j uris erat. Et si quidem 
ex uaturalibus liberis aliquem suum 
heredem reliquisset, nulla videbatur 
querela; si vero adoptivus films 
fuisset, aperte iniqiiiim erat nihil 
juris patrono superesse, 

Gai. ii 


We will now speak of succession to 
freedmen.^ A freedman might for- 
merly, with impunity, omit in his 
testament any mention of his patron, 
for the law of the Twelve Tables 
called the patron to the inheritance 
only when the freedman died intestate 
without leaving any snus heres. There- 
fore, though he had died intestate, 
yet if he had left a siius heres ^ the 
patron had no claim upon his estate. 
And when the -‘?^^?/„s7^em'wasanatural 
child of the deceased, the patron had 
no cause of complaint; hut when the 
stms heres was only an adopted son, 
it wms manifestly unjust that the 
patron should have no claim, 
i. 39, 40. 


The law of the Twelve Tables regulated the snccession to 
enfranchised slaves as follows: an enfranchised slave had no 
agnati, for he belonged to no civil family ; but he might many 
and found a family of his own, and then his children would be 
his mi heredes^ or he might gain sui heredes by adoption. If 
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lie died intestate, Ms sv.i keredes succeeded to him ; and in 
default of sui keredes^ the patron, or, if the patron were dead, 
the children of the patron, took the place of agnati and received 
the inheritance. The enfranchised slave had, however, full 
power to make a testament, and might pass over both his own 
sioi heredes and his patron. A female slave, however, if eman- 
cipated, could not exclude the patron from her inheritance ; for 
she could have no sui heredes^ being a woman ; and as she 
was always, on account of her sex, considered under the tutela of 
her patron, she was incapable of making a testament unless with 
the consent of her patron. (Ulp. Beg. 29. 2 ; Gtai. iii. 43.) 

1. Quade cpsa, postea prsetoris 1. This unfairness in the law was 
edicto hsec j uris iniq[uitas emendata therefore afterwards amended by the 
est. Sive enim faciehat testamen- edict of the prse tor. Every freedman 
turalibertus, juhehatiiritatestariut who made a testament was com- 
patrono partem dimidiam bonorum manded to make such a disposition 
suorum lelinqueret, et si aut nihil of his property as to leave one-half 
aut minus parte dimidia reliquerat, to his patron ; and, if the testator 
dahatuT patrono contra tahulas tes- left him nothing, or less than a hrslf, 
tamenti partis dimidiae bonorum then the possession of half was given 
possessio ; sive intestatus morieha- to the patron contra tahulas. And if 
tur mo herede relicto hlio adoptivo, a freedman died intestate, leaving an 
dahatiir aeque patrono contra hunc adopted son as his suus heres^ still the 
suuni heredem partis dimidise bo- possession of a half was given to the 
norum possessio. Prodesse autem patron. Biitthe patron was excluded 
libevto solehant ad excludendum by the natural children of a freedman, 
patronumnaturales liberi, non solum not only by those in his power at the 
qiios in potestate mortis tempore time of his death, hut by those chil- 
li ahehat, sed etiam cmaiicipati et in dren also who had been emancipated, 
adoptiouem dati, si mode ex aliqua or given in adoption, provided that 
parte sciipti heredes erant, aut they were instituted heirs for any 
pr;'eteriti contra tahulas bonorum part, oi', in case they were omitted, 
possessionem ex edicto petierant ; had demanded the possession contra 
nam exheredati nullo modo repel- tahulas, under the prmtorian edict, 
lehant patronum. For disinherited children did not 

ever exclude the patron. 

Gai. hi. 41. 

The prcBtor considered it hard that atestament, or sui heredes 
gained by adoption, or by the marriage of a wife in mmm, 
should exclude the patron. This was to exclude him by purely 
voluntary acts of the slave. If the slave had children really 
born to him, that constitxited a good reason why the patron 
should be excluded, and in this case the praetor did not inter- 
fere. It is to he observed that the praetor left the law as it was 
if it was is^patrona^ or a female child of the who was 

excluded (Gai. iiL 49 ; Ulp. Reg. 29.4.) ; but by the lex Papia 
Poppcea women with a certain number of children were placed 
on a level with men in this respect. 

C C 2 
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^ S.PostealegePapiaadauctasunt 2. But afterwards the rights of 
,iura patronorum qiii looiipletiores patrons, who had wealthy fre'edmen, 
libertos habebant : caiitum est enim were enlarged by the lex Papia^ which 
lit ex bonis ej ns qiii sestertinni een- provides that h e shall hare one eq iial 
turn luillium patrimonium reliq[ue- share in the distribution of the effects 
rat, et paiiciores quam tres liberos of his freedman, whether dyino* tes- 
habebat, sire is testamento facto tate or intestate, if the freedm^ has 
sive intestato mortims erat, virilis left a patrimony of a hundred thou- 
pars patrono deberetur. Itaque, sand sesterces, and fewer than three 
cum unum quidem filium filiamre children. Thus, if a freedman pos- 
heredemreliquer atlibertus, perinde sessed of such a fortune has left only 
pays dimiclia dehebatur patrono, ac one son or daughter as heir, a half 
si is sine ullo filio filiave testatus is due to the patron, exactly as if the 
decessisset ; cum vero duos duasre deceased had died testate, without 
heredes reliquerat, tertia pars de- having any son or daughter. But, 
behatiir patrono, Si tres reliqiierat, when there are two heirs, male or 
repellehatur patronus. female, a third part only is due to the 

patron ; and, when there are three, 
the patron is wholly excluded. 

G-ai. iii. 42. 

3. Sed nostra constitutio quam pro 3. But our constitution, published 

oniniumnotionegroeca lingua com- in a compendious form, and in the 
pendioso tractatu habito composiii- Greek languao'e, for the benefit of ail 
mus,itahnjiiamodicausasdetimvit, nations, established the followinty 
lit si quidem iibertus vel liberta rules. If a freedman or freedwoman 
minores centenariis sint, id est, are less than centemrii, i.e. when 
minus centum aureis habeant sub- their fortune does not reach a hun- 
stantiam ^fsic enim legis Papite dred (the amount at which we 
SLiuimam interpretati suraus, nt pro estimated the sum mentioned in the 
mille sestertiis imus aureus com- lex Fajna, counting one aureus for a 
putetur ) nullum locum liabeat pa- thousand sesterces,) the patron shall 
troniis in eorum suceessionem, si not be entitled to any share in the 
tamen testamentum feceriiit; sin succession,provided the deceased has 
autem intestati decesserint nullo made a testament. But where a 
liherorum relicto, tunc patronatus ffeed man or woman dies intestate, 
jus (quod erat ex lege Biiodecim and without children, the right of 
Tabularum) integrum reservavit. patronage is mantained undimi- 
Oum vero majores centenariis sint, nished, and is as it formerly was, 
si heredes vel bonorum possessores according to the law of the Twelve 
liberos habeant, sive ununi sive Tables. ' But if a freed person leave 
plures ciijusciiinqu-e sexus vel gra- more than a hundred anrei, and has 
d us, ad cos successionem parentiuin one child or several, whatever be 
deduximus, patroiiis omnibus luia their sex or degree, as his heirs or 
cum suaprogeniesem Otis; sin autem the possessors of his goods, such 
sine liberis decesserint, si quidem child or children shall succeed their 
intestati, ad omneiii heredicatem parent to the exclusion of every 
patronos patronasque yoeavimus. patron and his issue ; but if he die 
yi vero testamentum quidem fece- without children and intestate, we 
rint, patronos autem vel patronas have called the patrons or patronesses 
pneterierint, cum nullos liberos ha- to his whole inheritance. If he has 
berenl, vel habentes eos exhereda- made a testament, omitting his pa- 
vei-in t, vel mater sive avus inatemus tron, and has left no children, or has 
eos pvfieterierir, ita ut non possint disinherited them, or if a mother or 
argiii inofffciosa eorum testamenta, maternal grandfather has omitted 
tunc ex nostra constitutione per them, so however that such testa- 
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bonorum possessionem contra ta- ments cannot be attacked as inoffi- 
bulas, non dimidiam (ut antea) sed cions, then, according to our consti- 
tertiam partem bonorum liberticon- tution, the patron shall succeed by a 
sequantur, yel quod deest eis ex possession contra tahdas, not to a half 
constiiutione nostra repleatur, si as formerly, but to the third part of 
quando minus tertia parte bonorum the estate of the deceased freedman, or 
suorum libertus yel liberta eis reli- shall have any deficiency made up to 
querit ; ita sine onere, ut nee iiberis him in case the freed man or woimm 
liberti libertiBve ex ea parte legata has left him a less share than a third 
vel fidfeicommissa prsestentur, sed of hisor her estate. Butthisthird part 
ad coheredes hoc onus redundaret: shall not be subject to any charge, 
miiltis aiiis casibus a nobis in prae- so much so that it shall not furnish 
fata constitutione congregatis quos anything towards any legacies or 
necessarios esse ad hujusinodi jmis Jideicormnissa, even though given for 
dispositioneui perspeximus, ut tain the benefit of the children of the 
patroni patroiifeque quam. liberi deceased ; hut the whole burden shall 
eorum, nec non qui ex transverso fall exclusively on the co-heirs of the 
latere veniunt usque ad quintum patron. In the same constitution we 
gTadum,adsuccessionemlibertorum have collected many other decisions 
vocentur, sicut ex ea constitutione which we thought necessary to settle 
inteliigendum est, ut si ejusdem the law on the subject. Thus, pa- 
patroni vel patronse, vel aiioruni trons and patronesses, their children 
duarum pluriuinve liberi sint, qui and collateral relations, as fiir as the 
proximior est ad liberti sen libertse fifth degree, are called to the succes- 
vocetur successionem, et in capita sion of their freedmen and freed- 
non in stirpes dividatur successio, women ; as may be seen in the con- 
eodem modo et in iis qui ex trans- sti tution itself. And, if there he 
verso latere veniunt ser vando. Pene several children, whether of one, two, 
enim consonantia jura ingenuitatis or more patrons or patronesses, the 
et lihertinitatis in successionibus nearest in degree is called to the 
fecimiis. succession of the freedman or freed- 

woman ; and the estate is divided per 
capita and not per stirpei^. It is the 
same with collaterals 5 for we hair^e 
made the laws of succession almost 
the same as regards persons free 
born and enfranchised slaves. 

Doing away with all distinction of sex, and making the 
claim of the patrona the same as that of the patronuSy and 
the position of the liberta the same as that of the libertiiH, 
Justinian thus regulates the succession ab intestato : first 
come the children of the freedman, whether in his power or not, 
or even if born before he was enfranchised ; then, if lie has no 
children, come the patron and his descendants; in default of 
these, the collaterals of the patron to the fifth degree. If the 
freedman has children, he can make any testament he pleases ; 
if he has not, he can only make what testament he pleases 
provided his fortune is less than one hundred aurei ; if it is 
more, he must leave the patron one unencumbered third, or the 
law will give this third contra tab alas, 

4. Sed hac de iis libertinis hodie 4. What we have said relates iii 
diceuda sunt, qui in civitatem Bo- these days to freedmen who are citi- 
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manam pervenerunt; cam nec sant 
alii liberti, simul Dedititiis et La- 
tinis sublatis ; cam Latinorum legi- 
timse saccessiones nallsB penitas 
eraat, qai, licet at liberi vitam saam 
peragebant, attamen ipso ultimo 
spirita simal animam atqae liberta- 
tem amittebant, et quasi servoram 
ita bona eoxam jure quudammodo 
peculii ex lege Juniamanamissores 
detinebant. Postea tqto senatus- 
consalto Largiano cautum fuerat, 
lit liberi manamissoris non nomi- 
natim exberedati facti extraneis 
lieredibas eorum in bonis Latino- 
rum proeponerentar. Quibus super- 
venit etiam divi Trajani edictum, 
quod eumdem bominem, si invito 
vel ignorante patrono ad civitatem 
venire ex benedcio principis festi- 
navitj faeiebatvivum quidem civem 
Pomanum; Latinam vero morien- 
tem. Sed nostra eonstitutione, 
propter liujusmodi conditionum 
vices et alias difficultates, cum ipsis 
Latinis etiam legem Janiam et 
senatus-consultum Largianum et 
edictum divi Trajani in perpetuum 
deleri censuimus; at omuea liberti 
civitate Rom ana fruantur, et mira- 
bili modo quibiisdam adjuctionibus 
ipsas vias quge in Latinitatem du- 
cebant, ad civitatem Romanam ca- 
piendam transposuimus. 


zens of Rome ; for there are now no 
others, there being no more Dedititu 
or Latini. And the Latini never 
enjoyed any legal right of succes- 
sion,* for although they lived as free, 
yet, with their last breath, they lost 
at once their life and liberty: and 
their goods, like those of slaves, 
were claimed by their manamittor, 
as a kind oipemilium^ by virtue of the 
lex Junia Norhana. It was afterwards 
provided by tbe senatus^onszdtmn 
Largianum, that the children of a ma- 
namittor, not disinherited by name, 
should in the succession to the goods 
of a Latin, be prefer^-ed to any stran- 
gers whom a manumittor might in- 
stitute his heirs. The edict of the Em- 
peror Trajan followed, by which, if a 
slave, either against the will or with- 
out the knowledge of his patron, had 
obtained Roman citizenship by fa- 
vour of the emperor, he was re- 
garded as free during his life, hut at 
his death was looked on as a Latin, 
But we, being dissatisfied with the 
difficulties attending these changes 
of condition, have thought proper, by 
oim constitution, for ever to abolish 
the Latini j and with them the lex 
Juniaj the senatus-conmltum Largia-' 
num^ and the edict of Trajan ; so that 
all freedmen whatever become citi- 
zens of Rome. And we have happily 
contrived by some additional dispo- 
sitions, that the manner of confer- 
ring the freedom of Latins has now 
become the manner of conferring" 
Roman citizenship. 


Gai. iii. 56-58. 63-65. 71-73; C. vii. 6. 


Latini Juniani. See Bk. i. Tit. 5. 3. 

Senatus-consulto Largiano, This senaius-consultum was 
passed in the time of Claudius, and in tbe consulate of Lupus 
and Largus. (Gai. iii. 63-67.) As we might infer from tbe 
text, tbe rights of tbe children of the patron to the succession 
of a Latinus Junianus remained if they were disinherited in 
any other way than by name. 

By the edict of Trajan the rights of the patron were, in the 
case mentioned in the text, restored at the death of a Latinus 
exactly as if the Latinus had never become a citizen by im- 
perial rescript. (Gai. iii. 72.) As to the modes in which a 
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Latinus could acquire the rights of full citizenship, see jte 
on Bk. i. Tit. 5. 3. 


Tit. VIIL DE ASSIGNATIONE LIBEETOEUM. 


In summa, quod ad bona liberto- 
rum, admonendi sumus censuisse 
senatum, ut quamvis ad omnes pa- 
troni liberos qui ejusdem gradiis 
snnt, aeqnaliter bona libertorum 
pertineant, tanien licere parent! uni 
ex liberis assignare libertuin : ut 
post mortem ejus solus is patronus 
babeatur cui assignatus est, et ceteri 
liberi qui ipsi quoque ad eadem 
bona; nulla assignatione interveni- 
ente, pariter admitterentur, nibil 
juris in iis bonis babeant ; sed ita 
demum pristinum jus recipiunt, si 
is cui assignatus est decesserit nul~ 
lis liberis relictis. 


Finally-; with regard to the goods 
of freedmeU; we must remember that 
the senate has enacted; that although 
the goods of freedmen belong equally 
to all the children of the patron who 
are in the same degree; yet a parent 
may assign a freedman to any one of 
his children, so that, after the death 
of the parent; the child, to whom the 
freedman was assigned, is alone con- 
sidered as his patron, and the other 
children, who would have been equal- 
ly admitted had there been no assig- 
nation, are wholly excluded. But if 
the child to whom the assignation 
has been made, dies without issue, 
they regain their former right. 


D. xxxviii. 4. 1. 


The senate enacted this by the consultum mentioned in 
paragr. 3. 

1. NectantiimlibertumjSedetiam 1. Not only a freedman, hut a 
libertani; et non tantum lilio nepo- freedwoman may be assigned, and 
tive, sed etiam filiee neptive assig- not only to a son or grandson, but 
nare permittitur. to a daughter or granddaughter. 

D. xxxviii. 4. 1, and 3. 1, 2 . 


But it was necessary that the child or grandchild should be 
in the power of the patron. 


2. Batur autem hsec assignaiidi 
facultas ei qui duos pluresve liberos 
in potestate habehit, ut iis quos in 
potestate babet, assignare ei liber- 
tum libertamve liceat. Unde quae- 
rebatur, si eum cui assignaverit 
postea emancipaverit, num evanes- 
cat assignatio? Sed placuit eva- 
nescere, quod et Juliano et aliis 
plerisque visum est. 


2. The power of assigning freed 
persons is giyen to him who has two 
or more children in hia power, and it 
is to children in his power that a fa- 
ther may assign a -freedman or freed- 
woman. Hence the question arose, 
supposing a father assigned a freed- 
man to his son, and afterwards eman- 
cipated that son, whether the assign- 
ment would be destroyed. It has 
been determined that it is destroyed; 
such was the opinion of Julian and 
of most others. 


B. xxxviii. 4. 1, and 13. 1. 
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Tbe senatus-consultum did not allow the patron to give the 
freedman new heirs, but only to give a preference to particular 
heirs. If the children passed out of the power of the patron^ 
they would cease to be heirs of the freedman. 

3. Nec interest testamento quis 3. It makes no difference, whether 
assignet an sine testamento, sed the assignment of a freedman be 
etiamquibuscumque verbis patronis made by testament, or without a tes- 
hoc permittitur facere ex ipso sena- lament. And patrons may make it 
tuB'Consulto, quod Clandianis tern- in any terms whatever, hy virtue of 
pohhus factum est Suillo Knfo et the smatus-coyisultmn passed in the 
Osterio Scapula conaiilihus, time of Claudian, in the consulship 

of Suillus Eufus and Osterius Sca- 
pula. 

D. xxxviii. 4. 1, pr. and 3. 

The date of this senatus-consuli-um is given as A.n. 45. 

Just as any expression of the wishes of the patron sufliced 
to make an assignation, so any expression of a contrary wish 
sufficed to revoke it. (D. xxxviii. 4. 1. 4.) 


Tit. IX. DE BONOEUM POSSESSIONIBUS'. 


Jus bonorum possessionis intro- 
diictum est a prastore, emendandi 
veteris juris gratia. Nec solum in 
iutestatorum hereditatibus vetiis j us 
eo modo prmtor emendavit, sicut 
supra dictum est, sed in eornm quo- 
q^ue qui testamento facto decesse- 
rint j nam si alienus postumus beres 
fuerit institiitns, quainvis heredita- 
tern jure dvili adire non poterat, 
cum institutio non valebat, bono- 
rario tamen jure bonorum possessor 
efficiebatur, videlicet cum a prJBtore 
adjuvabatnr : sed et is a nostra 
constitiitione hodie recte heres in- 
stituitur, quasi et jure civili non 
incognitns. 

Gai. ii. 242 j D. i. 1 


The system of honoriim possessiones 
was introduced by the pnetors as an 
amendment of the ancient law, not 
only with regard to the inheritances 
of intestates, as we have said above, 
but of those also who die after mak- 
ing a testament. For if a posthu- 
mous stranger were instituted heir, 
although he could not enter upon 
the inheritance by the civil law, in- 
asmuch as his institution would not 
be valid, yet hy the puBtorian law he 
might be made the possessor of the 
goods, because he received the assist- 
ance of the praetor. Such a person 
may now, hy our constitution, be 
legally instituted heir as being no 
longer unrecognised hy the civil law. 
71 j B. xxxviii. 6. 1. 


The jus civile knew of no other mode of succession than 
that of those who were strictly heredes. The prsetor intro- 
duced a new mode, that by giving possession of the goods. 
This was, in its origin, merely the placing the heir under the 
civil law in possession of the hereditas in case this possession 
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was withheld : and then the praetor being thus called on to 
admit to the possession, in process of time regulated this ad- 
mission by the feeling of natural justice which it was part of his 
province to entertain, and admitted, in many cases, those whose 
blood gave a claim, in preference to those whom the course of 
the civil law marked out. He did not, indeed, admit any one 
whom the law expressly rejected ; for the praetor could not 
openly violate the law ; but when the law was silent, the prsetor 
took advantage of this silence to admit persons whom the law 
passed over. (D. xxxvii. 1. 12. 1.) He never gave the domi- 
nium Quiritarmmm any of the goods of the inheritance, but 
only the dominium ho7iitarium(see Introd. sec. 62), i.e. he 
made all that constituted the inheritance a part of the goods 
(^m bo7iis ’) of the person to whom he gave the possession. 

1. Aliquando tamen neq[Tie emen- 1. But the prfBtor sometimes be» 
dandi neque impugnandi veteiis stows the possession of goods with 
juris, sed magis confirmandi gratia a wish not to amend or impug’n the 
pollicetur bonorum possessionem j old law, hut to contirm it, for he gives 
nam illis quoque, qiii recte facto tes- possession secmidum tahulas to those 
tamento heredes instituti sunt, dat who are appointed heirs by regular 
secimdum tabulas bonorum posses- testament. He also calls sui heredes 
sionem. Item ab intestate suos and agnati to the possession of the 
heredes et agnatos ad bonorum pos- goods of intestates, and yet the in- 
sessioneni vocat ; sed et reniota heritance would be their own by the 
quoque bonorum possessione, ad eos civil law, although th e preetor did not 
pertinet hereditas jure civili. interpose his authority. 

Gai. iii. 34 j D. xxxvii. 1. 6. 1. 


The person to whom the praetor gave the bonorum possessio 
could make use of the interdict (see Introd. sec. 107) begin- 
ning with the words ^ Quorum bonorum and as this was the 
readiest way of procuring the praetor's aid in being placed in 
possession, the heir might be glad to adopt it, though the 
possessio bonorum did not give him, as it did others, a title to 
succeed, which he would not otherwise have had. 


2. Quos autem prfotor solus vocat 
adhereditatem, heredes quidem ipso 
jure non hunt, nam prjBtor heredem 
facere non potest : per legem enim 
tan turn vel similem juris constitu- 
tionem heredes hunt, veluti per 
senatus-consulta et constitution es 
principales ; sed cum eis praetor dat 
bonorum possessionem, loco here- 
dum constituuntur et vocantur bo- 
norum possessorea. Adhuc autem 
et alios complures gi'adus praetor 
fecit in bonorum possessionibus dan- 
diS; dum id agebat ne quis siue suc- 


2. But those whom the praetor 
alone calls to an inheritance, do not 
in law become heirs, inasmuch as 
the pnetor cannot make an heir, for 
heirs are made only by law, or by 
what has the effect of a law, as a 
senatus-consiMum, or an imperial con- 
stitution. But when the preetor gives 
any persons the possession of goods, 
they stand in the place of heirs, and 
are called the possessors of the goods. 
The prmtors have also devised many 
other orders of persons to whom the 
possession of goods may be granted, 
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cessore morereturj nam angustissi- from a wish to ensure tLat no man 
mis finibus constitiitnm per legem should die without a successor. In 
Duodecim Tabularum jus percipi- shorty the right of succeeding- to in- 
endarum hereditatum praetor ex heritances, which was confined within 
bono et ^eg^uo dilatavit. very narrow limits by the laws of the 

Twelve Tables^ has been extended 
by the praetors in conformity to the 
principles of justice and equity. 

Gai. in. 18. 25. 82. 

3. Sunt autem bonoriim posses- 8. The testamentary possessions 
siones ex testamento quidem hse : of goods are these. First, that which 
prima, qu£e pnnteritis liberis datur^ is given to children passed over in 
vocaturque contra tabulas; secunda, the testament j this is called 
qiiam omnibus jure scrip tis heredi- tahulas. Secondly, that which the 
bus praetor pollicetur,ideoquevoca- pr£e tor promises to all those legally 
tiir secundum tahulas. Et cum de instituted heirs, and is therefore 
testamentis prius locutus est, ad in- called possessio secundum tahulas, 
testatos transituin fecit : et priino After having spoken of these, he 
loco suis heredibus, et iis qui ex passes on to intestacies j and first 
edicto prfetoris inter suos connunie- he gives the possession of goods, 
rantur, dat bonoruni possessionem called unde Uberi, to the sui lieredes, 
qiuB vocatur unde liberi ; secimdo or to those who by the proetorian 
legitiniis heredibus j tertio decern edict are numbered among the sui 
personis quas extraneo manumissori heredes ; secondly, to the legal heirs ; 
prseferebat. Sunt autem decern per- thirdly, to the ten persons who were 
sense hse : pater mater, avus avia preferred to a patron, if a stranger ; 
tain paterni quain materni ; item and these ten persons were, a fiither ; 
filius filia, nepos neptis tarn ex filio a mother j a grandfather or grand- 
quam ex filia; frater soror, sive con- mother, paternal or maternal; a son ; 
sanguinei sunt sive uterini. Quarto a daughter ; a grandson or grand- 
cognatis proximis, quinto turn quern daughter, as well by a daughter as by 
ex lamilia, sexto patrono et patronae a son ; a brother or sister, either con- 
liberis(jue eorum et parentibus, sep- sanguine or uterine. Then, fourthly, 
timo viro et uxori, octavo cognatis he gave the possession of goods to 
manumissoris. the nearest cognati', fifthly, Hum 

quern ex familia^ to the nearest 
member of the family of the patron ; 
sixthly, to the patron or patroness, 
and to their children and parents ; 
seventhly, to a husband and wife; 
eighthly, to the cognati of the manu- 
mittor. 

Gal iii. 26, 27. 30 ; B. xxxviii. 6. 1. 

The various kinds of possessions of goods may be divided 
according as they were testamentary testamento) or ah 
•intestato. Under the first head come the two kinds called 
contra tahulas and secundum tahulas, 

1. The fossessio contra tahulas was given, as it is said in 
the text, to children passed over in the testament. It was not 
given against the testament of women, as they had no sui 
heredes, (D. xxxvii. 4. 4. 2.) 

2. The possessio secundum tahulas was given not only when 
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the testament was in dne form and valid, but also when it would 
have had no effect according to the civil law. The praetor gave 
the possession though the testament was defective in form, as, 
for instance, if it contained no familice mancipatio or nuncu- 
pation. (Ulp. Reg, 28. 6. See Bk. ii. Tit. 10.) The praetor, 
again, only required that the testator should have been capable 
of making a testament at the time he made it and at his death, 
without regard to the intermediate time. (SeeBk. ii. Tit. 10 ; 
D. xxxvii. 11. 1. 8.) He permitted the institution of the 
posthumous child of a stranger (seeBk. ii. 13), and would, in 
cases where a gift was conditional, place the heir or legatee in 
possession of the goods while the condition was pending, and 
remove him if the condition was not fulfilled. (D. xxxvii. 
11. 5.) 

The possessio secundum tabulas was not given until after 
that contra tabulas , that is, not until it was ascertained there 
were no children passed over, or that they had made no claim 
within the time fixed by law. (D. xxxvii. 11. 2.) 

If there was no testament, the praetor gave the possession 
under one of the following heads : Unde llberi — Unde legi- 
timi—Unde decern personce — Unde cognati — Turn q^iem eoc 
familia — Unde liberi patroni patronwqiie et parentes eorum 
— Unde vir et uxor — Unde cognati manumissoris. 

These are given in the text in the order in which they 
occurred in the edict ; and those beginning with unde are in 
that form, by a contraction for ea pars edicti unde liheri 
vocantur: unde legitimi vocantur, &c. 

P''our only have reference to the succession of persons of free 
birth : Unde liheri^ unde legitimi^ unde cognati^ unde vir et 
uxor. The other four are only applicable to freedmen. 

1. The possessio unde liheri was given to the sui heredes^ 
and those called with them. 

2. That unde legitimi was given to all those who would be the 
heirs of the deceased by law, that is, to those summoned to the 
succession by the law of the Twelve Tables, and those placed 
in the same rank by subsequent legislation. Tum^ quern ei 
heredem esse oporteret, si intestatus mortuus esset, (D. 
xxxviii. 7. 1.) It included the sui heredes^ if they did not 
apply within the time prescribed to them as sui heredes^ the 
agnatiy those placed by the constitutions in the rank of agnat\ 
the mother under the senatus-considtum Tertullianumy the 
children under the senatus-consultum Orphitianum, and the 
patron and his children as the heredes legitimi of their libertus, 

3. That unde decern personce was given to the ten persons 
mentioned in the text in preference to a stranger who might 
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have emancipated a free person, after having acquired him in 
mancipio for the purpose of the fictitious sale necessary to 
emancipation. This emancipation made the emancipator the 
patron, and gave him rights of succession, which the prsetor 
postponed hj the edict. 

4. The possessio unde cognati created a new class of persons 
interested in the succession by ties of blood which gave no 
claim except under the edict. Thesici heredes and legithni, if 
they had omitted to come in within the time prescribed to 
them, might come in as cognati- 

5. The possessio turn, quern ex familia was given to the 
nearest member of the family of the patron, in default of the 
siii heredes taking under the unde legitirrd. The words are 
an abridgement of part of the edict, ^ turn quern ex familia 
patroni proxlmum oportebit^ vocaboJ For the two first 
words is read sometimes tanquam^ sometimes turn qua; but 
iifon quem is much the most intelligible reading. 

6. The possessio unde liberi patroni patronceque et pa- 
rentes eoTum was given to the descendants of the patron, 
whether they had been in the power of the patron or not, and 
to the ascendants, whether the patron had beenin their power 
or not — thus going a step beyond the last-mentioned pos- 
session, which was only given to a person in the family of the 
patron. This is as probable an account as any of the use 
of this and the last possessio : but so little is known respect- 
ing them, that we cannot be certain how they were applied. 

7. The possessio unde vir et uxor gave husband and wife 
reciprocal rights of succession. The only mode in which one 
married person succeeded by the jus civile to the goods of 
another was when the wife passed into the power of her hus- 
band by in mmium conventio. 

8. The possessio unde cognati manumissoris was given to 
all the blood relations of the joatron. In the possession given 
exclusively with reference to the goods of freedmen, it was the 
same as with those given alike of the goods of free persons and 
of freedmen; any one who might have applied for an earlier 
possession might, if he failed to do so within the prescribed 
time, apply for a later possession, in the terms of which he was 
included. Thus the quem pvoximumi might apply as for the 
possessio unde liberi patroni^ &c., and hot! i he and one of the 
liberi patroni might have applied for that unde cognati 
manumissoris- 

If there was no one to whom possession of goods could be 
given, the right to the goods devolved to the people, i.e. in the 
times of the emperors, to the (/Si nemo sity cut quem 
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bonoviim possessio pertinere possit^ aut sit sedjits 

suiim omiseritj populo bona deferzmtur ex lege Julia eadu- 


caria.) (Ulp. Reg. 28. 7.) 

4. Sed eas quidem prostoria in- 
troduxit j iirisdictio . A n obis tainea 
nihil inciiriosimi prfetermissnm est; 
sed nostris constitutionibus omnia 
corrig-entes, contra tabulas qiiidem 
et secimdum tabulas bonoruni pos- 
sessiones admisinius, iitpote neces- 
sarias constitutas, nec non ab intes- 
tate unde liberi et unde legitimi 
bonorum possessiones. Quse autem 
in prietoris edicto quinto loco posita 
fuerat, id est unde decern personae, 
earn pio proposito et compendioso 
sernione supervacuani ostendimus. 
Gum enim praefata bonorum pos- 
sessio decern personas prseponebat 
extraneo manumissori; nostra con- 
stitutio quam de emancipatione 
liberorum fecimus, omnibus paren- 
tibus eisdemque manumissoribus 
conti'acta fiducia manumissionem 
facere dedit, ut ipsa nianumissio 
eoriim hoc in sehabeatprivilegium, 
et supervacua hat sapradicta bono- 
rum possessio. Sublata igitur prae- 
fata quinta bonorum possessione, in 
gradum ejus sextain au tea bonorum 
possessionem induximus, et quin- 
tam feciinus quam praetor proximis 
cognatis pollicetur. 


5- Cumque antea fueratseptimo 
loco bonorum possessio turn quern ex 
familia, et octavo unde liberi patro- 
ni patronasque et parentes eorum, 
utramque per constitutionem nos- 
tram quam de jure patron atus feci- 
musj penitus vacuavimus. Gum 
enim ad similitudinem successionis 
ingenuorum; libertinorum successi- 
ones posuimus, quas usque ad quin- 
tum tantummodo gradum coarcta- 
vimus, ut sit aliqiia inter ingenuos 
et libertinos differentia, suilicit eis 
tarn contra tabulas bonorum pos- 
sessio quam unde legitimi et unde 
cognati, ex quibus possimt suajura 
vindicare, omni scrupnlositate et 


4. Such are the possessions of 
goods introduced by the prietor’s 
authority. We ourselves, who have 
passed over nothing negligently, but 
have wished to amend everything, 
have admitted hy our constitutions 
as indispensably necessary, the pos- 
session of goods cont7^a tahulas and 
secundum tabulas, and also the pos- 
sessions ah intesiato, called unde liberi 
and unde legitimi j but with a Mnd 
intention, and in a few words, we 
have shown, that the possession 
called imde decern 'per sanre, which held 
the fifth place in the praetor’s edict, 
was superfluous; for ten kinds of 
persons were thex’ein pi'el erred to a 
patron if a stranger; hut by our 
constitution on the subject of the 
emancipation of children, parents 
themselves are the manumittors of 
their children, as if under a fiduciary 
contract, which has now become an 
understood part of the manumission, 
so that this privilege belongs neces- 
sarily to the manumission they go 
through, and the possession \inde 
decern pet'sonce is now useless. We 
have suppressed it therefore, and, 
putting the sixth in its place, have 
now made that tlie fifth, by which 
the prujtor gives the succession to 
the nearest cognaii. 

5. As to the possession turn quern 
ex familia, formerly in the seventh 
place, and the possession %mde liberi 
patroni patroneeque, et parentes eormn, 
in the eighth, we have now annulled 
them both by onr constitution con- 
cerning the right of patronage. And 
having made the successions of librn'- 
tini like those of mgenni, except that 
w'e havfelimited the former to the fifth 
degree, so that there may still remain 
some difference between them, we 
think, that the possessions contra 
tabulas, unde legitimi, and unde cog- 
nati may suffice for tlie ingmui to 
vindicate their rights ; all the subtle 
and intricate niceties of those two 
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inextricabili errore istarum diiarum 
bunorum possessionum resoluto. 

6. Aliam vero bonorum posses- 
sionem qnse unde vir et uxor appel- 
latur, et nono loco inter veteres bo- 
norum possessiones posita fuerat, et 
in siio Tigore servavimus, et altiore 
loco, id est sexto, earn, posuimus : 
decima veteri bonorum possessione, 
quae erat unde cognati manumis- 
soris, propter causas enarratas me- 
:i’ito sublata, ut sex tantummodo 
bonorum possessiones ordinarise 
permaneant suo vigore pollentes. 

7. Septima eas secuta, quam op- 
tima ratione prietores introduxe- 
rimt: novissime enim promittitur 
edicto iis etiam bonorum possessio, 
quibus ut detur, lege vel senatus- 
consulto vel coustitutione compre- 
bensum est. Quam neque bonorum 
possessionibus quae ab intestato 
veniunt, neque iis quae ex testa- 
mento sunt,prcetorstabili ^iure con- 
numeravit; sed quasi ultimum et 
extraordinarium auxilium, prout res 
exigit, accommodavit, scilicet iis 
qui ex legibus, senatus-consultis 
constitutionibusve piincipum ex 
novo jure, vel ex testamento vel ab 
intestato, veniunt. 


kinds of possessions, timi quern ex 
familla and unde patronij being done 
away with. 

6. The other possession of goods, 
called vh' et uxor, which held the 
ninth place among the ancient pos- 
sessions, we have preserved in full 
force, and have given it ahigher place, 
namely, the sixth. The tenth of the 
ancient possessions, called unde cog- 
nati manumissoris, has been deserv- 
edly abolished for reasons already 
given; and there now, therefore, 
remain in force only six ordinary 
possessions of goods. 

7. To these a seventh possession 
has been added, which the praetors 
have most probably introduced- For 
by the last disposition of the edict, 
possession of goods is promised to 
all those to whom it is given by any 
law, se7iatus-consultu7nj or constitu- 
tion. The prjetor has not positively 
numbered this possession of goods 
either with the possessions of the 
goods of intestates, or of persons who 
have made a testament; but has given 
it, according to the exigence of the 
case, as the last and extraordinary re- 
source of those who are called to the 
successions of intestates, or under a 
testament by any particular law, 
senatus-considtuin, or, in later times, 


by an imperial constitution. 
D. xxxviii. 14. 1, pr. and 2. 


The difference between the possessio qidbus ut detur ^ lege 
vel senatus-consuUo vel constitutione comprehensum est, or 
as it was sometimes called, the^ossmio turn quibus ex legibus 
(Tiiboph. Paraphr.)^ and the possessio unde legitim% was, 
that the first was given when the law, &c., expressly declared 
that the possession of goods was to be given ; the latter when 
the law, &c., gave the hereditas, and the praetor gave the pos- 
sessio, It was, for instance, by means of the possession uti ex 
legibus,, that the patron took concurrently with the children 
of the llbertus, by virtue of the lex Papia Poppcm, 

8. Cum igitur plures species sue- 8. Thepi’ator,havingthusintro- 
cessioniimpryetorintroduxisset,eas- duced and arranged in order many 
que per ordinem disposuisaet, et in kinds of successions, and as persons 
unaquaque specie suceessionis ssepe in different degrees of relationship are 
plures extent disparigradu personae; often found in the same place with 
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ne actiones creditoramdifFeri’entur, regard, to tlie succession, tliouglat fit 
sed fialberent quos convenirent, et ne to limit a certain time for demanding 
facile in possessionem bonorum de- tlie^ possession of goods, that the 
functi mitterentur, et eo modo sibi actions of creditors might not be 
consulerent, ideo petendse bonorum delayed, but there might be a proper 
possession! certum tempus preefini- person against whom to bring them, 
vit. Liberis itaque et parentibus and that the creditors might not pos- 
tarn naturalibus quam adoptivis in sess themselves of the effects of the 
petenda bonorum possessione anni deceased too easily, and consult solely 
spatium, ceteris centum dierum their own advantage; the praetor 
dedit. therefore fixed a certain time within 

which the possession of the goods 
was to be demanded, if at all. To 
parents and children, whether natu- 
ral or adopted, he allowed one year, 
within which they must either accept 
or refuse the possession. To all 
other persons, agnati or cognati^ he 
allows only a hundred days. 

D. xxxviii. 9. 1, pr. and 12. 

The species successionum correspond to the different pos- 
sessiones, 

9. Et si intra hoc tempus aliquis 9. And if any person entitled do 

bonorum possessionem non petierit, not claim possession within the time 
ejusdem gi'adus personis accrescit; limited, his right of possession ac- 
vel si nemo sit deinceps, ceteris ho- crues first to those in the same de- 
norum possessionem perinde ex sue- gree with himself’ ; and if there he 
cessorio edietoponicetur,acsi isqui none, the preetor, by the successory 
prsecedehat ex eo numerononesset. edict, gives the possession to the 
Si quis itaque delatam sibi hono- next degree, exactly as if he who pie- 
rum possessionem repudiaverit, non ceded had no claim at all. If a man 
quousque tempus bonorum posses- refuse the possession of goods when 
sioni proefinitum excesserit, expec- it is open to him, there is no neces- 
tatur ; sed statim ceteri ex eodem sity to wait until the time limited is 
edicto admittuntur. In petenda expired, but the next in succession 
autem bonorum possessione dies are instantly admitted under the 
utiles singuli considerantur. same edict. In reclconing the time 

allowed for applications for the pos- 
session of goods, we only count those 
days which are utiles. 

B. xxxvii. 1.3. 9 ; D. xxxvii. 1. 4. 5 ; D. xxxviii. 9. 1. 6. 8. 10 ; 

D. xxxviii. Ifi. 2. 

10. Sed bene anteriores principes 10. Former emperors have wisely 
et huic causoR providerunt, ne quis provided that no person need trouble 
pro petenda bonorum possessione himself to make an express demand 
enret; sed quocumque modo, si of the possession of goods; for, if he 
admittentis earn indicium intra has in any manner signified within 
statuta tainen tempora ostenderit, the appointed time his wish to accept 
plenum haheat earum heneficium. the succession, he shall enjoy the full 

benefit of it. 

0. vi. 9. 8, 9. 

Only tbose dies were considered utiles which were snhse- 
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quent to the person entitled to the possession being aware of 
his right, and which were not days on which magistrates did 
not transact business {dies nefasti). Demand of possession 
was to be made before a magistrate, that is, before the praetor 
in the city, and the presses in the province; for the possession 
did not devolve, like the hereditas^ by course of law, but 
had to be expressly asked for within a prescribed time. A 
particular formality in the terms of the demand was held 
necessary, the applicant having to say, da mihi hano 
bonorum possessionem^ (Theoph. Paraphr.), until a con- 
stitution of the Emperor Constantins (C. vi. 9. 9) permitted 
the application to be made in any terms, and before any 
-magistrate, and another constitution excused those whom 
ignorance of what was the proper course, or whom absence 
prevented from making an application. (Cod. 6. 9. 8.) In 
the time of Justinian there was no application before a magis- 
trate ; any act that manifested the wish to have the possession 
was enough. 

Sometimes’ the possession of goods was said to be given sine 
re. (GrAi. hi. 35; Ulp. Reg. 28. 13.) The possession might 
be claimed,. in many cases, by persons who were entitled to 
enter on the inheritance as heirs under the civil law. If these 
persons entered on the inheritance without demanding posses- 
sion of the goods, the right to this possession devolved, at the 
expiration of the time in which they might have claimed it, to 
the next class entitled to it. But if the person standing next 
in the order of praetorian succession demanded the possession 
in such a case, he received it, but only sine re^ i. e. he was 
placed in the legal position of possessor of the goods, but did 
not really have any share in those goods which formed the 
inheritance of the heir under the civil law. 


As we have now finished the subject of successions ah intes- 
tato^ as treated of in the Institutes, and seen the system pre- 
vailing when the Institutes were published, this is the most 
natural place to notice briefly the complete change introduced 
by the 1 18th and 127th Novels, which were issued respectively 
in the years 543 and 547. By this sweeping change, the dif- 
ference between the possessio bonorum and the hereditas^ and 
that between <x.r/?ia?^iand oognati was entirely suppressed, and 
three orders of succession were created ; the first, that of de- 
scendants ; the second, that of ascendants ; the third, that of 
collaterals. ( 1 .) The descendants succeeded, whether emanci- 
pated or not, and whether adoptive or natural, to the exclusion 
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of all other relations, and without distinction of sex or degree. 
When th ey were in the first degree, they shared the inheritance 
iper cajpita ; when in the second, they shared it jper stirpes, 
(2.) If there were no descendants, the succession belonged to 
the ascendants, except that, when there were brothers or sisters 
of the whole blood, the ascendants shared the inheritance with 
them, each person who had a claim to succeed taking an equal 
share. When there were no such brothers or sisters, the nearest 
ascendant took, excluding the more remote ; if two or more 
ascendants of the same degree were not in the same line, that 
is, were partly in the paternal, partly in the maternal line, then 
the ascendants of one line took one-half, and the ascendants of 
the other took the other half, although there might be more 
of the same degree in one line than in the other. (3.) If there 
were no ascendants, then came, first, brothers and sisters of the 
whole blood, then brothers and sisters of the half blood, no dis- 
tinction being made between consanguinei, ce, and uterini^ ce. 
The children of a deceased brother or sister were allowed to 
represent their deceased parent, and to receive the share that 
parents would have received ; but the grandchildren of a brother 
or sister were not allowed to represent their grandfather or 
grandmother. If there were no brothers and sisters, or children 
of brothers and sisters, the nearest relation, in whatever degree, 
succeeded ; if there were several in the same degree, they shared 
the inheritance per capUa. 


Tit. X. DE ACQUISITIOXE PEE AREOGATIONEM. 

^ Estet alterius generis per univer- There is also another kind of uni- 

sitatem successio, quae neque lege versal succession, introduced neither 
Puodecim Tabularum, neque prse- by the law of the Twelve Tables, nor 
toris edicto, sed eo jure quod con- by the edict of the praetor, but by 
sensu receptmn est, introducta est. the law which rests on general con- 
sent. 

Gai. iii. 82. 

We now pass to other modes of acquiring per universitatem. 
And the first is that of arrogation. 

1. _Ecce enim, cum paterfamilias ^ 1. Por if the father of a family 
sese in arrogationem dat, omnes res gives himself in arrogation, his pro- 
ejuscorporalesetincorporales,quae- perty corporeal or incorporeal, and 
que ei debitae sunt, arrogatori antea the debts due to him, were formerly 
quideni jleno jure acquirebantur, acquired in full ownership hy the 
exceptisiisquae per capitis deminu- arrogator, with the exception only of 
tionem -pereimt, quales sunt opera- those things which were extinguished 
rum obligationes et jus agnationis. by the capitis deminutio, as the oMi- 
IJsus etenim et usustructus licet his gation of services and the rights of 

n D 
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antea corummeralbantui’, attamen agnation. Formerly, use and usufruct 
capitis deminutione minima eos were numbered among these, but one 
toili nostra prohibiiit constitutio. of our constitutions prevents their 

extinction by the minima deminutio. 

Gai. iii. 82, 83 j 0. iii. 33. 16, pr. and 1, 2. 

Gaius remarks that the property of the wife who passed in 
manum viri was acquired by her husband exactly as fully as 
that of the paterfamilias was by the person who arrogated him. 
Everything belonging to them passed to the husband or arro- 
gator, except only those things which were ipso facto destroyed 
by the change of status^ as, for example, the services due 
from the freedman to the patron, operarum obligationes^ were 
due to him personally, and were no longer due if the patron 
passed into the power of another. The ties of agnation were 
also lost by the change of status^ as the person arrogated 
passed out of his civ^ family. 

2. Nunc autem nos eamdem ac- 
qnisitionem quse per arrogatiouem 
fiebat, coarctavimus ad similitudi- 
nem naturalium parentium; nihil et 
enim aliud, nisi tantummodo usus- 
fructus, tarn naturalibus patribus 
quam adoptivis per filiosfamilias 
acquiritur in iis rebus miae extrin- 
secus filiis obveniunt, dominio eis 
integro servato. Moi'tuo autem filio 
arrogate in adoptiva familia, etiam 
dominium ejusad arrogatorem per- 
transit, nisi supersint alise personae 
quae ex constitutione nostra patrem, 
in iis quae acquiri non possunt, an- 
tecedunt. 

0. vi. 61. 6 j 


2. At the present day acquisitions 
by arrogation are restrmned within 
the same limits as acquisitions by 
natural parents. Neither natural nor 
adoptive parents now acquire any- 
thingbut the usufruct of those things 
which come to their children from 
any extraneous source, the children 
still retaining the dominium. But, 
if an arrogated son die in his adop- 
tive family, then the property also 
will pass to the arrogator, provided 
there exist none of those persons 
who, by our constitution, are pre- 
ferred to the father in the succession 
of those things, which cannot be ac- 
quired for him. 

0. vi. 59. 11. 


See Bk. ii. Tit. 9. 1. 

3. Sedex diverse, pro eo quod is 
debuit qui ae in adoptionem dedit, 
ipso quidem jure arrogator non te- 
netur, sed nomine lilii convenietur; 
et si noluerit eum defendere, permit- 
titur creditoribus per competentes 
nostros magistratus bona qua) ejus 
cum usufructu futura fuisseut, si se 
alieno j uri non subj ecisset, possidere 
et legitimo modo ea disponere. 


Gai. 


3. On the other hand, an arrogator 
is not directly bound to satisfy the 
debts of his adopted son, but he may 
be sued in his son’s name; and if he 
refuse to answer for his son, then the 
creditors may, by order of the proper 
magistrates, seize upon and sell in 
the manner prescribed by law those 
goods, of which the usufruct, as well 
as the property, would have been in 
the debtor, if he had not made him- 
self subject to tbe power of another, 
iii. 84. 
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The arrogator succeeded to all the rights of action for debt 
which the person arrogated had, but not to the debts. For the 
arrogator was in the position of a father, who was not bound 
by the obligations of a son. But the property of the arrogated 
son was held answerable for the debts, and the pr^tor gave the 
creditors a utilis actio against the son, in whose name the 
arrogator was thus sued. 


Tit. XL DE EO GUI LIBERTATIS CAUSA BOXA 
ADDICUNTUE. 


Accessitnovus casus successiouis 
ex constitution e divi Marei : nam si 
ii, qui libertatem acceperunt a domi- 
no in testamento ex quo non aditur 
bereditas, velint bona sibi addici 
libertatum conservaudaruni causa, 
audiuntur. 


D. xl. 4. 


A new species of succession bas 
been added by tbe constitution of tbe 
Emperor Marcus Aurelius. For, if 
those slaves, to whom freedom has 
been given by tbe testament of their 
master, under which testament no 
one will accept the inheritance, wish 
that the property should be adjudged 
to them, in order that effect may be 
given to tbe disposition for their 
enfranchisement, their request is 
granted. 

), pr. and 1. 


If no lieres ex testamento accepted the inheritance, it de- 
volved to the heredes ah intestato, and if no heres ah intestate 
accepted it, it devolved to the^scus ; if the Jiscus would not 
accept it, the creditors could have the goods of the deceased 
sold for their benefit. But if the deceased had by testament or 
codicil given freedom to any slaves, then, after the inheritance 
had been successively rejected by the heredes ex testamento y 
the heredes ah intestate y and the application might be 

made to have the goods given up to the applicant instead of 
being sold by tbe creditors, the applicant undertaking to 
enfranchise the slaves, and to satisfy the creditors. If the 
inheritance was accepted by any heir, or if there were no slaves 
to whom the deceased had left their liberty, then this addictio 
could not take place. 

•Grains makes no mention of this mode of acquisition per 
universitatem, a circumstance used to fix his date, as showing 
that he wrote before the time when Marcus Aurelius issued the 
rescript contained in the next paragraph. 

1. Et ita divi Marei rescripto ad 1. Such is the elFect of a rescript 
Popilium Eufum continetur. v erba addressed by the Emperor Marcus to 
rescript! ita se habent: 'SiVirginio Pompilius Ilufus, in the following 

i> n 2 
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Valenti, qiii testamento suo liberta- terms: ^If the estate of Virginius 
tern, ^uibusdam adscripsit, nemine Valens, who by testament has given 
snccessore ab intestate existente, in their freedom to certain slaves, must 
ea causa bona ej us esse coeperunt ut necessarily be sold, there being no 
Teniridebeant,iscujusde earenotio successor ah intestatOj then thema- 
est,aditusrationemdesideriituiha- gistrate who has the cognizance of 
bebit : ut libertatum, tarn earum the aifair shall upon application at- 
quae directo quam earum quae per tend to your request, tnat, for the 
speciem Meicommissi relictse sunt, sake of preserving the liberty of those 
tuendarum gratia addicantur tibi, si to whom it was given, either directly 
idonee creditoribus caverisde solido or by ajideicommissum, the estate of 
quod cuique debetur solvendo. Et the deceased maybe adjudged to you, 
ii quidem quibus directa libertas on condition that you give good se- 
data est, perinde liberi erunt ac si cmity to the creditors that their 
hereditas adita esset; ii autem quos claims shall be satisfied in full. And 
heres manumittere rogatus est, ate all those, to whom freedom was 
libertatem consequentm' : ita ut, si given directly, shall then become 
non alia conditione velis bona tibi free, exactly as if the inheritance had 
addici, quam ut etiam qui directo been entered upon j but those whom 
libertatem acceperunt, tui liberti the heir was ordered to manumit 
fiant j nam huic etiam voluntati shall obtain their freedom from you 
tiue, si ii quorum de statu agitur only. However, if you do not wish 
consentiant, auctoritatem nostram that the goods of the* deceased should 
accommodamus. Et ne hujus re- be adjudged to you on any other oon- 
scriptionis nostrse emolumentum dition than that those slaves also 
alia ratione irritum fiat, si fiscus who received their liberty directly by 
bonaagnoscerevoluerit, etiiquire- testament shall become your freed- 
bus nostris attendunt, scient com- men, and if those who are to receive 
niodopecuniarioprseferendam liber- their freedom agree to this, we are 
tatis causam, et ita bona cogenda ut willing that your wishes in this re- 
lihertas iis salva sit, qui earn adi- spect shall he complied with. And, 
pisci potuerunt si hereditas ex tes- lest you should lose the benefit of 
tamento adita esset.* this our rescript in another way, 

namely, by the property being seized 
on behalf of the imperial treasury, 
be it known to the officers of our 
revenue, that the gift of liberty is to 
be attended to more than our pecu- 
niary advantage; and seizure shall 
be made of the property in such a 
way as to preserve the freedom of 
those who would have been in a situ- 
ation to obtain it, had the inherit- 
ance been entered on under the 
testament.’ 

B. xl. 5. 2, and 4. 8. 11, 12. 17. 

By a constitution of Grordian, it was declared that the rescript 
of Marcus Aurelius extended to cases in which a stranger, and 
not one of the slaves of the deceased, applied for the addiction. 
(Cod. vii. 2. 6.) 

When the inheritance was not rejected, but accepted by the 
heredes ab intestato or by the fiscus^ the so far as re- 

gards the enfranchisement of the slaves, was placed, by the 
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latter part of this rescript in a different position from that 
which was occupied by the heredes ah intestato ; whichever ac- 
cepted it, the addictio could not take place, but the fiscus was 
ordered to fulfil the wishes of the deceased, while the heredes 
ah intestato were at liberty to disregard them. 


2. Hocrescripto suhveutum est et 
libertatihus et defunctis, ne bona 
eorum a creditoribus possideantur 
et veneant. Oerte si fuerint hac de 
causa bona addicta, cessat bonorum 
venditio : extitit enim defunct! de- 
fensor, et quidem idoneus, qui de 
solido creditoribus cavet. 


D. xlii. 4. 

3. In pnmis hoc rescriptum toties 
locum Jbabet, q^uoties testamento 
libertates datse sunt. Quid ergo si 
quis intestatus decedens codicillis 
libertates dederit,neque adita sit ab 
intestato bereditas ? favor constitu- 
tionis debebit locum habere-. Oerte 
si testatus decedat, et codicillis de- 
derit libertatem, competere earn 
nemini dubium est. 

D.xl 


2. This rescript is meant to favour 
both the gift of liberty and also the 
deceased testator, whose effects it 
prevents being seized and sold by 
creditors : for, of course, when goods 
are thus adjudged, in order that 
liberty may be preserved, there can- 
not be a sale by creditors, for there 
is some one to answer for the de- 
ceased, who is solvent, and gives 
security to the creditors for the full 
satisfaction of their claims. 

2, and 5. 3. 

3. This rescript is applicable when- 
ever freedom is conferred by testa- 
ment. But, what if a master die in- 
testate, having bequeathed freedom 
to his slaves by codicils, and the in- 
heritance ah intestato be not entered 
upon? The benefit of the constitution 
shall extend to this case ; of course, 
if the deceased die testate, freedom 
given by codicils is effectual. 

[. 6 . 2 . 


4. Tunc enim constitutioni locum 
esse verba ostendunt, cum nemo 
successor ab intestato existat j ergo 
quamdiu incertum erit utrum exis- 
tat an non, cessabit constitutio. Si 
certum esse coeperit neminem ex- 
tare, tunc erit constitutioni locus. 


4. The words of the constitution 
show, that it is then in force, when 
there is no successor ah intestato. 
Therefore, as long as it remains 
doubtful, whether there be or be not 
a successor, the constitution is not 
applicable j but when it is certain 
that no one will enter upon the suc- 
cession, it then takes effect. 


D. xL 5. 4. 


Si is q^ui in integrum restitui 
potest, abstmuerit se ab bereditete, 
quamvis potest in integrum restitui, 
potest adxnitti constitutio et bono- 
rum addictio fieri. Quid ergo si, 
post addictionem libertatum con- 
servandaxum causa factam, in inte- 
grum sit restitutus ? Utique non 
erit dicendum revocari libertates, 
quse semel competierunt. 


6- If a person who has a right to 
be placed again in exactly the posi- 
tion he once held, should abstain 
from taking the inheritance, here too 
the constitution is applicable, and an 
adjudication of the goods may he 
made. Supposing then, after ah ad- 
judication has been male for the 
sake of preserving liberty, the heir 
is restored to his former position; 
still the freedom is not to be revoked, 
since it has been once gained. 


B. xl. 5. 4. 1, 2. 
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The case most likely to have raised a doubt was that of a 
minor under 25 years, who was heres ah intestato. If he 
had accepted the inheritance at once, he would have taken it 
without any of the burdens, such as gifts of liberty, with which 
it was charged by the testament. But if he refused to accept 
it, and the slaves were enfranchised by addiction being granted, 
then when tKe^inor attained the age of 25, and was entitled 
to the TestitvMo in integrum^ was the freedom gained by the 
slaves to be rooked ? Justinian says, undoubtedly not. The 
inheritance would be restored to the minor, but liberty once 
gi^n could n(Tb*J|e taken away again. 


6. ftaec constitutio iibextatum tu- 
endarum causa introducta est ; ergo 
si lihertates nullfe sunt datae, cessat 
constitutio. Quid ergo si yivus de- 
derit*4ij3ertates, vel mortis causa, et 
ne de hoc quseratur^utrum in ftau- 
dem or^itorum an non factuiil^it, 
idcircCT^lint slhi addici bona, an 
audiehiii sunt f Et magis est ut au- 
diri cUbeant, etsi deSciant verba 
constitutionis.^ . 


4 


6. This constitution was intended 
to make gifts of liberty effectual; 
and, therefore, when freedom is not 
given, the constitution is not appli- 
cable. Suppose, then, a master has 
^^ven freedom to his slaves either 
mier or mortis cctttsaj and to 

prevent any question arising whether 
the creditors have been defrauded, 
the slaves intended to be enfran- 
chised sBould petition, that the goods 
of the deceased may be adjudged to 
them; is this to be allowed? And 
we think that we ought, on the whole, 
to«saytha^it is, although the consti- 
tution is sflent on the point. 


See Bk. i. Tit. 6. 


_ 7. Sed cum multas divisiones 
ejusinodi constitutioni deesse per- 
spe^cimus, lata est anohis plenissima 
constitutio, in qua multse species 
collatsesunt, quibus jus hujusmodi 
successionis plenissimum est effec- 
tuni : quaa ex ipsa lectioneconstitu- 
tionis potest quis cognoscere. 


7. Perceiving that the constitution 
was deficient in many respects, we 
have ^blisbed a very complete con- 
stitution, containing many provi- 
sions, which complete the legislation 
on this kind of succession, and which 
may be easily learnt by reading the 
constitution itself. 

pr. 1, and foil. 


C. vii. 2. 15, 


Tit. XIL DE SUCOESSIONIBUS SUBLATTS, QUAE 
FIEBANT PEE BONOEUM VENDITIONEM, ET 
EX SENATUS-CONSULTO CLAUDIANO. 


Erant ante prsedictam successio- 
neiu olim et alise per universitatem 
successiones: qualis fuerat bonorum 


^ There were formerly many other 
Mnda of universal succession prior 
to that of which we have i ust spoken ; 
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emptio, qu8e de 1)01113 debitoris yen- sucli was the sale of ^oods wliick 
dendis, per multas ambages fuerat was employed to sell with number- 
introducta, et tunc locum habebat less formalities the goods of debtors, 
quandojudiciaordinaria in usufue- It continued as long as t\iQ judieia 
runt. Sedcumextraordinariisjudi- ordinaria wem in use; but after- 
ciisposteritas usa est, ideo cumipsis wards, when thejudioza extraordma- 
ordinariis judiciis etiam bonorum ria were adopted, the sale of goods 
yenditiones expirayerunt. Et tan- passed away withJlmjV.feh ordina^ 
tummodo creditoribus datur officio Tia» Creditors itfnow do no more 
judicis bonapossidere, et proututile than possess thd^el^es of the goods 
eis visum fuerit ea disponere : quod of their debtors by^rder qf a 
exlatioribus Digestorumlibrisper- and dispose of th^m as 4bey t^k 
fectius apparebit. proper. This suffiect wiilibbe found 

tiWiated of length^in^he 

larger work of&er Digeatr ^ 

Gii. iii. 77-Bl ; D. xliL 5 ; 0. vii. 72?9. 

This honoruTYh ern/ptio jper wniversi^tein a sal^r 

fer of the entire property of the debtor to th*b person in 
consideration of receiving it, wj^ld ti^ertak^ topay the largest 
proportion of the of j^lfe creptiors. THe crejdito^jtnight 

apply for permission to have the goods sold in this®^^ not 
only when the debtor was dead, but (1) when he fraudflflently' 
hid himself, so that he^could^ not be sunmonecJi before the 
magistrate, or (2) when he was absent, andSao one apppred to 
defend his cause, or ,(3) if,.after having^en condenpfed, he 
did not satisfy the ^aims ^f the crec^rs VitTiin the time 
allowed by law, if he„bad made i.e. 

had himself abandoned all his property tiMfiis creditors, as he 
was allowed to do by the lex Julia, (Gai. iii. 78. j The 
creditors were first placedjin possession of the property, and 
this possession was continued during thirty days if the debtor 
were alive, and during ^^Eeen if he were dead. They then 
announced the intended sale by libdli ; and, by direction of the 
prsetor, they chose one of their own body to conduct the busi- 
ness for them. He was called the magister^ and received the 
proposals of those who wished to make an offer for the goods 
of the deceased. After a certain delay the creditors came again 
before the prgetor, who directed them to fix the terms on which 
they finally consented to the transfer. The goods of the debtor, 
though not theQuiritarian ownership in them, were then trans- 
ferred to the person whose offer they decided on accepting, and 
this person, termed the bonorum emptovy stepped into the 
place of the debtor, and might sue and be sued exactly as the 
debtor might have been. (Theoph. Pur. ; Gai. iii. 77. 80.) 

Judicia ordinm^y extraordinaria^ (See Introd. sec. 109.) 

1. Erat et ex senatus-cousulto 1. There was also, by virtue of 
Olaudiano miserabilisperuniversi- the semtm-cqnmWum Claudianumy 
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tatem acq[uisi'fio, cum liT^era mulier another most ’v^etched method^ of 
servili amore bacchata ipsam liber- imiversal acquisition per umversita” 
tatem per senatus-consultum amit- tem) when a free woman indulged her 
tebat, et cum libertate substantiam. passion for ^ slave, and lost ber free- 
Quod indignum nostris temporibus dom under this and 

esse existimantes, et a nostra civi- with her freedom her estate. This 
tate deleii, et non inseri nostris waS; in oiar opinion, unworthy of our 
Digestis concessimus. age, and we have therefore abolished 

it in our empire, and forbidden it to 
he inserted in the Digest. 

Qai. x. 84. 91. 160 ; 0. vii 24. 

There could be no marriage between a slave and a free per- 
son. If, therefore, a woman born free lived with a slave in 
contubernio, this was thought so disgraceful to her, that if the 
master of the slave complained, she was liable to the punish- 
ment mentioned in the text. The strong expression, ^servili 
amore^ hacchata,^ must not be taken as indicating anything 
more than cohabitation with a slave. If the woman was a 
freedwoman who thus lived with a slave, she became again 
the slave of her patron, if he had not known of, and assented 
to, her conduct, and the slave of the master of the slave with 
whom she lived, if the patron had been aware of how she was 
living. (Paul. Sent 2. 21; Gtai. L 84~91. 160; see also 
Tacit. Annat xii. 53.) 


Tit. XIIL DE OBLiaATIONIBUS. 

Nunc transeamus ad ohligationes. Let us now p^s to obligations. ^ An 

Ohligatio est juris vinculum, quo ohligationiaa tie of law, which hinds 
necessitate astringimur alicuj us us, accordii^ to the rules of our civil 
solrendse rei secundum nostrm ci- law, to render something, 
vitatis jura. 

D. xliv. 7. 3. 

We now pass to obligations* Having finished the subject of 
rights over things, and of the modes by which they are ac- 
quired, we now pass to rights- against particular persons, 
expressed very inaccurately in fetter Latin by the term jura 
ad rem. (See Introd. see. 61.) These rights- are those which 
we have against some one or more particular persons, as 
opposed to the general rights, such m that of having the 
secure enjoyment of out property, which we have against all 
mankind- (See Introd* 61.)> The indirect effect of rights 
against particular persons is, that we have a thing done for, 
or given to us, and hence, the jus, or right, was said to be ad 
rem ; but the res was only the ultimate result, not the im- 
mediate object, of the right against the particular person. 

Obligations are placed in the Institutes between the subject 
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of things and the subject of actions ; and as in Bk. i. 3, pr. it 
is said that the whole of private law relates to persons, things, 
and actions, it has been questioned whether obligations are 
meant to be included under things or actions. Theophilus 
understood them to be included under actions, as we see by his 
paraphrase on this Title, and on the 6th Title of the Fourth 
Book,butit is evident that Graius, from whom Justinian borrows 
the arrangement, meant obligations to come under the discus- 
sion of res : otherwise, as Savigny remarks {System des heuL 
rom. Reckts, Bk. ii. ch. 1 ), we must consider the part specially 
relating to actions as a subsidiary part of the portion com- 
mencing with obligations, which is contradicted by the mode in 
which Gaius treats of the subject of actions. The subject of 
obligations does not p-operly fall under res or actiones, and it 
was from feeling thia that Gaius placed it between the two, 
although his division of law obliged him to rank it under one 
or the other. He could not, consistently with this division, 
place obligations in his system according to their nature, and 
he preferred to consider them with reference to their ultimate 
result (res) rather than with reference to the mode by which 
the law secured this result (actio). The incorrectness of such 
a mode of treating obligations, and the inaccuracy of the 
expression jus ad rem, is evident when we consider that the 
actio did not really give the res which was the subject of the 
obligation, but only a pecuniary equivalent. 

Unless an action couldl be brought to enforce an obligation, 
the obligation had no legal validity, and hence the text says, 
astringimur secundum nostree dvitatis jura. It is by having 
an action attached to it that an obligation, properly so called, 
a civil obligation, is distinguished from a natural obligation, 
which, however clearly it may be recognized as a part of man’s 
duty, yet is not made compulsory by having an action to 
enforce it. Natural obligations were not, however, considered 
as entirely out of the pale of Eoman law. For though no action 
could be brought to enforce them, yet they might furnish an 
exception, i. e. a ground of defence, and anything paid in ful- 
filment of them could not be recovered (I), xii. 6. 19); and 
at last a right of action was given in every case where the 
agreement was supported by a consideration. An action is 
so necessary a complement of a civil obligation, that in treat- 
ing of an obligation, it is necessary to inquire what species of 
action is proper to it ; and hence, in the Digest, obligations 
and actions are treated of in the same Title, (xliv. 7. de 
obligationibus et actionibus.) 

The text says we are bound necessfitatc alicujus solvendc^ 
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rei; solvere is used as a general expression for the fulfilment 
of an obligation. The three words, dare^ facers^ prcestare (D. 
xliv. 7. 3), all here included in solvere, were used to embrace 
all the possible duties an obligation could create. Either the 
person bound by the obligation was obliged dare, i.e. to give 
the absolute ownership of a thing ; or facere, i. e. to do, or not 
to do, some act; ox prcestare, i.e. to provide, or furnish, any 
advantage or thing, the yielding which could not be included 
in the limited sense of the word dare. 

Obligatio is properly, as the text expresses it, a vinculum, 
a special tie between two or more particular persons ; but it 
is also used to express the right thus gained (1). xii. 2, 9. 3), 
the duty thus owed (D. L. 16. 21), and also the mode by which 
the tie is created, being used as equivalent to contractus. (D. 
V. 1. 20.) 

1. Omnium antem ohligationum 1. The principal division of ohli- 
summa divisio in duo genera dedu- gations is into two kinds, civil and 
citur; namqiie aut civiles sunt aut praetorian. Civil obligations are those 
praetorige. Oiviles sunt, quae aut le- constituted by the laws, or, at least, 
gibus constitiitiB aut certe jure ci~ recognized by the civil law. Praeto- 
vili comprohatae sunt. Praetorise rian obligations are those which the 
sunt, quas praetor ex sua jurisdic- praetor has established by his own 
tione constituit, quae etiam hono- authority ; they are also called ho- 
xariae vocantur. norary. 

JD. xlir. 7. 62. 

This division of obligations is based upon the difference of 
the sources, from which the actions given to enforce them were 
derived, the obligatio civilis being enforced by a civil action, 
the prcetoria obligcctio being enforced by praetorian action. 

Legibus constitutce, i. e. their force springing from the strict 
civil law of Eome, jure civili comprobatce, i, e. originally be- 
longing to the law of nations, but subsequently admitted into, 
and confirmed by, the civil law. The expression secundum 
nostrcB civitatis jura in the last paragraph included both the 
civil and the praetorian law. If we use civilis not as opposed 
to prcetorius, but as meaning ^ municipal,’ i. e. belonging to 
the particular state, all obligations derived their force from 
the jus civile, as they are only binding, because, under the 
system of Eoman law, an action was attached to them. 

^ 2 , Sequens divisioinquatuor spe- 2. A further division separates 
cies deducitur : aut enim ex con- them into four kinds, for they arise 
tractu sunt, aut quasi ex contractu, ex cont7'actu or quasi ex contractu^ ex 
aut ex liialeficio, aut quasi ex male- malefioio or quasi ex malifieio. Let 
ficio. Priusestutde iisquse ex con- us first treat of those which arise 
tractu sunt, dispieiamus: harum from a contract; which again are 
asque quatuor sunt species; aiitenitn divided into four kinds, according as 
re contrahuntur aut verbis aut li- they are formed by the thing, by 
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teria aut cotisensti, de quibus singu- word of moutb, "by writiBg, or by 
lis dispiciamua. ' consent. Let us examine each kind 

separately. 

Gat. iii. 88, 89. 

Gains says (iii. 88), omnis ohligatio vel ex contractu nas-- 
citur^ vel ex delicto ; and adds, in a passage given in the Digest 
(xliv. 7. 1), Cbut jproprio quodam jure ex variis causarum 
figurisy which latter words include the various cases of obli- 
gations not properly belonging to either of the two heads of 
ex contractu or ex delicto^ but which may be superficially 
assimilated to those belonging to one or the other. By quasi 
ex contractu is meant not that the obligation arises from a 
contract, but that there is an analogy between the mode in 
which the obligation arises and that in which an obligation, 
ex contractu y arises. 

If we analyze the composition of a contract, we shall find 
that it includes three principal parts. First of all, there is what 
the Eoman jurists termed pollicitation the offer made by one 
party for the acceptance of the other: then comes the convention 
or agreement on the terms terminating in the consent of the 
two parties. The third element of a contract |s the obligation 
imposed by law on the parties to abide by what they have con- 
sented to. But the law only imposes this necessity, it only adds 
a vinculum juris to an agreement when the consent has been 
signified in certain prescribed ways. A mere agreement to 
which the law did not attach an obligation was termed a 
pactum ; and the general notion of a pact is an agreement on 
which an action cannot be brought. Pacts might, however, be 
used by way of defence, and in the course of time many kinds 
of agreement, which had formerly been mere pacts, were 
clothed with an obligatory form by the praetor, or by consti- 
tutions of the Emperors, and could be enforced, thus losing 
the essential feature that distinguished pacts from contracts, 
although the name of pacts was still retained. 

An agreement became a contract, that is, had a right of ac- 
tion attached to it, under the Eoman law, when it was made in 
any of the four ways expressed by the words re, verbis. Uteris 
or consensu* If the subject-matter of an agreement was the 
transfer of a ree mancipi, it could only be transferred by 
mancipation that is, by going through the form of the nexum. 
(See Introd* sec. 59.) But if the transfer of ares manopi was- 
not the subject-matter of the agreement, then the ancient law 
attached a juris vinculum whenever the agreement was made 
re, i. e. by a thing belonging to one person having been pre- 
viously placed by him in the possession of another, or verbis^ 
when a certain solemn form of words was used. Afterwards, 
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contracts were permitted to be made literis, i. e. by entering the 
debt in the book of the creditor. Lastly, in four kinds of con- 
tracts, those of sale, letting, partnership, and mandate, there was. 
nothing required more than the consent of the parties. Directly 
the consent was arrived at the juris vinculum attached. 

The older actions of law (see Introd. sec. 94) afforded a very 
cumbrous machinery for the enforcement of rights against par- 
ticular persons; and the lex Silia (510 A.u.c.) introduced a 
new kind of action, termed condictio^ for the enforcement of 
obligations binding a person to* give the absolute ownership 
(darej of a certain sum of money {pecunia certa) ; and the leX 
Ualpurnia (520 a.it.c.) extended its application to a similar 
demand of any certain thing, as* a definite quantity of oil or 
wheat. (See Introd. sec. 95.) In process of time the condictio 
was made to embrace uncertain as well as- certain things, and 
was applied to obligations binding a person /ucer^, and hence 
(J-aius says, appellantur in personam actioneSy quibus dare 
fierive intendimm, condictiones (iv. 5). The condictio certi, 
i. e. the condictio in its older and stricter form, came thus to be 
opposed to the condictio incerti. We may therefore say that 
contracts dare of facere were enforced by a condictio^ and that 
this condictio was certi or incerti according as a definite or 
indefinite thing was demanded. Whenever the contract was 
to do a thing, it was always uncertain, because the law could 
not compel the person bound by the contract to do the thing, 
but only to give a pecuniary equivalent ; and what sum of 
money was a reasonable compensation for the loss sustained by 
the thing not being done was left to be settled by the judge. 
The formula of the condictio certi ran si paret eum [^decern 
aureos'] dare oportere. (See paragr. 1 ©f next Title.) That 
of the condictio incerti ran Quicquid paret eum dare facere 
oportere. The condictio incerti^ besides its general name, 
received also a special name derived from the kind of contract 
it was brought to enforce, or from the subject-matter of the 
contract itself. For instance, the action broxight to enforce 
a stipulation for an uncertain sum was termed an actio ex 
stipulatu. When the condictio was cert% it was generally 
spoken of simply as condictio. Sometimes, however, though 
rarely, it too received a special name, as the condictio certi 
brought to enforce a mutuum, sometimes termed the actio 
mutuL A condictio brought to enforce the demand of any 
certain thing, other than a certain sum of money, received the 
appellation of condictio triticarm, because wheat (triticum) 
was taken as a representative of those things of which a certain 
quantity could be claimed. 
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There were some actions in which a wide discretion was 
given to the judge, who was to take all the circumstances of 
the case into his consideration, and pronounce the sentence 
which equity demanded, thus acting as an arbiter rather than 
as a judex. Such actions were termed houmfidei actiones^ 
and the obligations, to enforce which they were given, were 
termed bonce fidei obligationes. The right to have this 
equitable consideration of the whole case was inherent in the 
nature of the obligation, i.e. the action brought to enforce any 
of the bonce fidei obligationes was always bonce fidei. All 
actions instituted by the prsetorian law were of this description. 
There was thus an opposition made between condictiones 
which were derived from the civil law, and in which the judge 
was confined within the limits of the formula, and these bonce 
fidei aetiones. Among the bonce fidei actiones we shall find 
several mentioned in the following Titles of this book, as, for 
instance, the action ex empto, ex vendito^ ex locate, ex condueto, 
mandati, depositi, pro socio, &c. (See Bk. iv. Tit. 6. 38.) 

There were agreements which, when executed on one side, 
were enforced, but which did not take the form of any of the 
four recognized kinds of contracts falling under the heads of 
contracts made re, verbis, K^er'fs,and consensu. We shall speak 
of these unnamed contracts, as they are termed, in the notes to 
Title 14. The action given by the praetor to enforce them was 
one specially adapted to meet the facts of the particular case, 
and it received the name of the actio in factum prcescriptis 
verbis. The formula was drawn up to meet the facts of the 
particular case {in factum), and this was done by placing in 
the demonstratio a short statement of these facts {prcescriptis 
verbis). (See Introd. sec. 106.) It maybe proper to observe 
that such an action is to be distinguished from an actio in 
factum Goncepta, i.e. an action brought only to ascertain a 
fact, as opposed to an actio in jus concepta, i. e. an action in 
which the ordinary rules of law were applied to the facts 
ascertained. The actio in factum prcescriptis verbis was in 
jus concepta. (See Introd. sec. 106.) 


Tit. XIV. QUIBUS MODIS EE CONTEAHITUE 
OBLIGATIO. 


Ee contrahitur ohligatio, veluti 
mutui datione. Mutiii autem datio 
in iis rebus oonsistit quse pondere 
numero menaurave constant, veluti 
vino, oleo, frumento,pecunianunie- 
rata, sere, argento, auro : quas res 


An obligation maybe contracted by 
the thing, as, for example, loy giving 
a mutuum. This always consists of 
things which may be weighed, num- 
bered or measured, as wine, oil, corn, 
coin, brass, silver, or gold. In gi ving 
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aut numeTando, aut metiendo, aut these things by number^ measure, or 
appendendo in hoc damus ut acci- weight, we do so that they may be- 
pientium fiant, et quandoq[ue nobis come the property of those who re- 
non esedem res, sed alife ejusdem ceive them. The identical things 
naturae et q^ualitatis reddantur : lent are not returned, but only others 
unde etiam mutuum appellatum of the same nature and quality ; and 
est, quia ita a me tibi datur, ut ex hence the term mutuumj because, 
meo tuum fiat. Et ex eo contractu what I give from being mine becomes 
nascitur actio quse vocatur con- yours. From this contract arises the 
dictio. action termed condictio, 

Gai. iii, 90 ; I), xii. 1. 9, pr. and 3. 

Obligations were said to be contracted re when the actual 
receipt of a thing under certain conditions imposed the neces- 
sity of fulfilling those conditions. Four kinds of contracts 
came under this head, all of which are noticed in this Title, 
viz. those named mutuum^ commodatum^ depositum^ and 
jpignus. The contract of mutuum was a contract of loan, 
where not the thing lent, hut an equivalent, was to be re- 
turned. The obligation to return this equivalent arose on and 
by the delivery of the thing lent. It is scarcely necessary to 
say that the derivation from ex meo tuum is quite erroneous. 
TMngs which were of such a nature as that they could be re- 
placed by equal quantities and qualities are termed, in barbarous 
f u'iigihiles^ because mutuavicefunguntur (D. xii. 1.6), 
they replace and represent each other : thus a bushel of wheat 
is said to be a res fungibilis, a particular picture is not. 
The distinction is much better expressed by saying that the 
classes of things which can represent each other are considered 
in genere^ those which cannot are considered in specie. (See 
Introd. sec. 55.) If the person who lends the bushel of wheat 
receives in return a bushel of equally good wheat, consisting 
of grains totally different from those he lent, it is the same to 
him as if the identical grains were restored ; the wheat may 
be considered in genere ; not so with the picture, which can 
only be considered in specie. But it is to be observed that 
it is the intention of the parties, not the nature of the thing, 
that makes the thing considered in genere rather than in 
specie. A person might lend a picture, and only require that 
a picture of some sort, whether the same picture or another, 
should be given in retxirn to him, in which case the picture 
would be considered in genere ; or a person might require the 
identical grains of wheat to be returned, and then the wheat 
would be considered in specie. A thing lent in a mutuum 
was always considered in genere^ so that whenever it wa^s the 
intention of the parties that the loan should be a mutuum^ 
it was also their intention that the thing lent should be con- 
sidered m genere. 
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The action for recovering tLe equivalent would be a condietio 
cert% as the equivalent was necessarily something fixed and 
determined on. In this case the condietio received the name 
of condietio ex mutuo^ or sometimes actio mutui^ but as it 
was always certi, it very seldom was termed anything but con- 
dictio, and perhaps the term <xctio mutui (C. vii. 35. 5) would 
not have been used in the time of strict legal language. 


1. Is quoque qui non debitum ac- 
cepit ab eo qui per errorem solvit, re 
obligatur, daturque agenti contra 
eum propter repetitionem condicti- 
tia actio ; nam perinde ab eo condici 
potest, si paret eum dare oportere, 
ac si mutuum accepisset : unde pu- 
pillus, si ei sine tutoris auctoritate 
non debitum per errorem datum est, 
non tenebitur indebiti condictione, 
magis quam mutui datione. Sed base 
species obligationis non videtur ex 
contractu consistere, cum is qui sol- 
vendi animo dat, magis distrahere 
voluit negotium quam contrabere. 


1. A person, also, wbo receives a 
payment which is not due to him, 
and which is made by mistake, is 
bound re, i. e. by the thing ; and the 
plaintiff may have against him an 
actio condictitia to recover what he 
has paid. For the condietio ‘ Si paret 
eu7n dare oportere,'^ may be brought 
against him, exactly as if he had 
received a mutuum. Thus a pupil, 
to whom a payment has been made 
by mistake without the authorization 
of his tutor, is not subject to a con- 
dictio indehiti, any more than he 
would be by the gift of a mutuum. 
This species of obligation, however, 
does not seem to arise from a con- 
tract, since he, who gives in order to 
acquit himself of something due 
from him, intends rather to dissolve 
than to make a contract. 

[. iii. 91, 


In this case it is the law that imposes certain conditions, and 
not the intention of the parties, and, therefore, the obligation 
arises quasi ex contractu^, and ought to have been placed under 
that head. A pupil could not be bound without the consent 
of his tutor. If, therefore, without the consent of his tutor, 
a loan was made him, he was not bound to repay it, or if 
money not due to him were paid him, he was not bound to 
refund it. (See Bk. L Tit. 21, pr.) 

2. Item is cui res aliqua utenda ^ 2. A person, too, to whom a thing 
datur, id est commodatur, re obliga- is given as a commodatum, i,e. is given 
tur et tenetur commodati action©, that he may make use of it, is bound 
Sed is ab eo qui mutuum accepit, re, and is subject to the actio commo- 
longe distat ; namque non ita res dati. But there is a wide difference 
datur ut ejus ffat, et ob id de ea re between him and a person who has 
ipsa restituenda tenetur. Et si ^ui- received a mutuum ; for the thing is 
dem g^ui mutuum accepit, si quolibet not given bim that it may become his 
fortuito casu amiserit quod accepit, property, and he therefore is bound 
veluti incendio, ruina, naufragio aut to restore the identical thing he re- 
latronum hostiumve incursu, nihilo ceived. And, again, he who has re- 
minus obligatus permanet : at is qui ceived a rmtuum^ if by any accident, 
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as fire, tie fall of a Building*, ship- 
wreck, the attack of thieves or ene- 
mies, he loses what he received, still 
remains hound. But he who has 
received a thing lent for his use, is 
indeed hound to employ his utmost 
diligence in keeping and preserving 
it ; nor will it suffice that he should 
take the same care of it, which he 
was accustomed to take of his own 
property, if it appear that a more 
careful person might have preserved 
it in safety j hut he has not to answer 
for loss occasioned hy; superior force, 
or extraordinary accident, provided 
the accident is not due to any fault 
of his. If, however, you take with 
you on a journey the thing lent you 
to make use of, and you lose it by 
the attack of enemies or robbers, or 
by shipwreck, you are undoubtedly 
hound to restore it. A thing is pro- 
perly said to he commodatum, when 
you are permitted to enjoy the use 
of it, without any recompense being 
given or agreed on ; for, if there is 
any recompense, the contract is that 
of locatioj as a thing, to be a com^ncH 
daturrij must he lent gratuitously. 

D. xliv. 7. 1. 3, 4. j B. xiii. 5, 6. 12. 

As the advantage is, in almost every case, entirely on the 
side of the receiver of the commodatum^ he was bound to 
take every care of it, or, as Grains says, as great care as the 
most diligent paterfamilias takes of his own property. (D. 
xiii. 6. 18.) 

To use the technical phrase, it was ^ essential ’ to the 
mutuum that it should he gratuitous. Things incident to a 
contract may be essential to it, i. e. necessarily belonging, . 
natural^ i. e. belonging, in the absence of express agreement 
to the contrary, or accidental^ i. e. belonging only by express 
agreement. 

The commodatum gave rise to the actio commodati, which 
was either, directa or contraria ; by the actio commodati 
directa, the commodans made the receiver of the commodatum 
restore the thing lent, after the receiver had had it in his pos- 
session for the time agreed on (for he could not reclaim it 
before), or made him pay for any loss accruing through his 
fault. By the actio commodati contraria^ the receiver of the 
commodatum obtained from the commodans compensation for 
any extraordinary expenses which the preservation of the thing 


utendum accepit, sane q^uidem ex- 
actam diligentiam cuatodiendae rei 
prsestare jubetur, nec suflficit ei tan- 
tam diligentiam adhihuisse, quan- 
tam in suis rebus adhibere solitus 
est, si mode alius diligentior potent 
earn rem custodire j sed propter 
majorem vim majoresve casus non 
tenetur, si modo non hnjus ipsius 
culpa is casus intervenerit. AHoqni 
si id quod tibi commodatum est, 
peregre tecum ferre malueris, et vel 
incursu hostium prsedonumve vel 
naufragio amiseris, duhium non est 
quin de restituenda ea re tenearis. 
Commodata autem res tunc proprie 
intelligitur, si nulla mercede ac- 
cepta vel constituta res tibi utenda 
data est : alioqui mercede interve- 
niente locatus tibi usus rei videtur j 
gratuitum enim dehet esse commo- 
datum. 
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had entailed, or for any losses occasioned by the fault of the 
cornTYhodans, The actio was, in the former case, termed direeta, 
because it proceeded from what was a necessary part of the 
execution of the contract, viz. the thing lent being put in the 
possession of the receiver, while the actio eontraria only arose 
from a thing which might happen or not, viz. there being some 
extraordinary expense, or some fault on the part of the com- 
modans. (See I), xiii. 6. 17.) 

3. PriBterea et is apud (^uem res 3. A person with whom a thing is 
aliqua deponitur^ re obiigatur et ac- deposited, is bound re, and is subject 
tioue depositi f qui et ipse de ea re to the actio depodti, because he must 
quam accepit restituenda tenetur. give hack the identical thing which 
Sed is ex eo solo tenetur, si quid dolo he received. But he is only answer- 
commiserit ; culpas autem nomine, able if he is guilty of fraud, and not 
id est, desidise ac negdigentise non for a mere fault, such as carelessness 
tenetur : itaque securus est, qui or negligence ; and he cannot, there- 
parum diligenter custoditam rem fore, be called to account if the thing 
fiirto amiserit, quia qui negiigenti deposited, being carelessly kept, is 
amico rem custodiendam tradidit, stolen. For he who commits his 
sua3 facilitati id imputare debet. property to the care of a negligent 

friend, should impute the loss to his 
own want of caution. 

D. xliv. 7. 1. 5. 

Here the benefit is entirely on the side of the person who 
commits the thing to the care of him who receives it. The 
latter, therefore, unless he specially agrees to be answerable for 
the thing entrusted to him, or himself offers to take care of it 
(D. xiii. 65. 2), is not liable for its loss or deterioration, if he 
be not guilty of dishonesty, or of such gross neglect as amounts 
to dishonesty. He has, however, no right to make use of the 
thing (B. iv. 1. 6), and as it is deposited for the benefit of the 
person depositing it, that person can reclaim it when he 
pleases, and need not, like the commodans, wait for the ex- 
piration of the time agreed on. 

The depositu'iin gave rise to the actio depositi, which was 
directa or eontraria, upon the same principle as the actio 
commodatL The depositary was entitled to be recompensed for 
every expense incurred, and to compensation for every loss 
incurred by the fault of the deponens^ however light that fault 
might be. If the depositary had voluntarily offered to receive 
the deposit, he too would be answerable for loss occasioned by 
a culpa Levis, i. e. a slight fault, as opposed to culpa gravis, 
gross negligence. (See Tit. 25. 9.) If a deposit was rendered 
necessary by circumstances of unforeseen and sudden misfor- 
tune, as a shipwreck or fire, and the thing deposited was lost 
by the negligence of the depositary, double the value of the 
thing could be recovered. (See Bk. iv. Tit. 6. 23.) 

E E 
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4. Creditor quoque qiii jjignus ac- 
cepit, re oLligatur ; q^iii et ipse de ea 
re qnam accepit restituenda tenetur 
actionepigneratitia. Sedquia pignus 
Titriiisque gratia datur, et debitoris 
q^uo magis pecimia ei crederetar, et 
creditoris quo magis ei in tuto sit 
creditnm^ placnit sufficere quod ad 
earn rem custodiendam exactam 
diligentiam adhiberet : quam si 
prsestiterit^ et aliquo fortuito casu 
earn reni amiserit^ securuni esse nee 
impediri creditum petere. 


D. xliv. 7. 1. 0 ; 


4. A creditor also^ wlio has re- 
ceived a pledge^ is bound re^ for be 
is obliged to restore tbe tiling be bas 
received^ by tbe actio jpigneratitia. 
But, inasmucb as a pledge is given 
for tbe benefit of both parties, of tbe 
debtor that be may borrow more 
easily, and of tbe creditor that repay- 
ment may be better secured, it bas 
been decided that it -will suffice if tbe 
creditor employs bis utmost diligence 
in keeping tbe thing pledged^ if, 
notwithstanding this care, it is lost 
by some accident, tbe creditor is not 
accountable for it, and be is not pro- 
hibited from suing for bis debt. 

D. xiii. 7. 13. 1. 


Tbe oldest form of tbe contract of pledge was that of manci- 
patio^ or absolute sale of tbe thing subject to a contract of 
fiducia or agreement for redemption. There were so many 
things to which mancipatio was considered inapplicable, that 
the more simple contract of pignus quite superseded this 
mancipatio contracta jfLducia. A further simplification of the 
contract or pledge was ihehypothecain. which the thing pledged 
remained with the pledger. The mancipation it may be ob- 
served, transferred both the property and possession of the 
thing pledged ; the pignus gave the possession to the 
creditor, but left the property in the thing with the debtor : 
the hypotheca left both the property and the possession with 
the debtor. (See note at end of JBk. ii. Tit. 5.) 

The creditor was bound to take the same care of the pledge 
as he who received a coinmodatum was of the thing lent him. 
He could not, like the receiver of a commodatumn make use of 
the thing placed in his possession, and it was only by special 
agreement that the creditor could take the fruits of the thing 
pledged by way of interest. 

Creditor and debtor are terms used more widely in Eoman 
law than in our own. Every one who possessed a personal right 
against another was termed a cr editor yBJxd every one who owed 
the satisfaction of a claim, or was the subject of a personal 
right, was a debitor. 

From the contract of pignus sprang the actio pigneratitian 
which was directa when used by the debtor to constrain the 
creditor to give back the thing pledged if the debt had been 
paid, or to pay over the surplus if the thing pledged had been 
sold, and produced more than was due for the debt, or to obtain 
compensation from him for any injury to the thing pledged, 
arising through his fault. The actio pigneratitia was contra-- 
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Tia when used by the creditor to make the debtor reimburse 
him for all expenses incurred in keeping the thing safe, or 
compensate him for all injuries sustained by the thing pledged 
through the fault of the debtor (D. xiii. 7. 31) ; or, again, 
to compensate him if the thing pledged proved to be in reality 
not the property of the debtor, and was claimed by the real 
owner. Until it was claimed, the fact that it belonged to an- 
other did not prevent a thing being made the subject of a con- 
tract of 'jpigmis^ and the creditor was as much bound to restore 
it to the debtor, if the sum due was paid, as if it had really 
been the debtor’s property. 

When an agreement did not take the shape of any of the ten 
forms of contract recognized in the civil law (it will be remem- 
bered that the heads re and have each four subdivi- 

sions), it was, strictly speaking, not a contract at all, but if one 
party to it had executed it, the praetor would force the other 
party to execute it also. These contracts, as having no special 
name, have been termed contractus innominatiy and as the 
contract sprang into existence by a thing having been done or 
given, by the fact, that is, of the contract being already exe- 
cuted by one party to it, these contractios inno'nhiTiatima.j'be 
looked on as belonging more immediately to the head of con- 
tracts made re. Paulus (D. xix. 5. 5) thus sums up the heads 
of the cases in which such contracts might arise : ^Aut do tihi 
ut des, aut do ut facias, a^it facia des, aut facio utfaciasJ 
I give something to you in such a way that by the fact of my 
gift {o'c) you are bound to give something to me, or I give so 
that you are hound to do something for me, or I do something 
for you so that you are hound to give me something, or I do 
something for you so that you are bound to do something for 
me. Contracts of this sort would, as we have said in the notes 
to the last Title, he enforced by an actio in factum prcescriptis 
verbis, by one, that is, in which the formula would be arranged 
to meet the circumstances of this particular case (m factum), 
a short statement of these circumstances being placed in the 
demonstratio (prcescriptis verbisf 


Tit. XV. DE VEEBOEUM OBLIG-ATIONE. 


Verbis obligatio contrahitur ex 
interrogatione et responsione, cum 
quid daii derive nobis stipulamur ; 
ex qua duge proficiscuntur actiones, 
tarn condictio si certa sit stipulatio, 
quam ex stipulata si incerta. Quse 


An obligation by word of mouth is 
contracted by means of a question 
and an answer, when we stipulate 
that anything shall be given to, ox 
done for xis. It gives rise to two 
actions — the concUetio, when the sti- 

K 2 
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pulation is certain, and tBe actio ex 
stipulatu, when it is uncertain. The 
term stipulation is derived from sti- 
pulum, a word employed by the an- 
cients to mean ‘ firm/ and coming 
perhaps from stipeSj the trunk of a 
tree. 

D.xliv. 7. 1. 75 D. xii. 1. 24 

The stipulatio was, properly speaking, not a contract, but 
a means of making a contract, a solemn form giving legal 
validity to an agreement. This form consisted of a question 
and answer, and it -was the question only which was, properly 
speaking, the stipulation it being only hy an extension of the 
term that the word was applied to the whole mode of contract- 
ing, and that the answerer as well as the questioner was said, 
as in paragr. 1, to be one of the stipulantes. Like all the old 
forms of obligation, this formula only hound one party, viz. the 
maker of the promise. The promissor had himself to become 
the stipulator, and to receive in his turn a promise, if he 
wished to secure reciprocal rights. Obligations may he divided 
according as they are unilateral and bind one party only, or 
bilateral and bind both parties. A stipulation gave rise to 
a unilateral obligation. 

Festus derives stipulatio from stips, coined money ; and 
Isodorus from stipula, a straw. ^ Veteres enim, quando sihi 
aliquid promittebant, stipulam texentes frangebant, quam 
iterum jungentes, sponsiones suas agnosoebanV (Orig. iv. 
24. Quoted by Ortolan.) Stipes and stipulum a, more 
probable source of the derivation of the word. 

When the stipulation was for something certain, it was 
enforced hy the condietio certi ; when for something uncer- 
tain, by the condietio incerti. The term actio ex stipidata 
is sometimes used to denote the condietio, whether certi or 
incerti; but is more usually employed to denote the condietio 
incerti, as when the condietio was certi, that is, was employed 
in its proper form, it generally received no other name than 
condietio. 

The stipulation was not the only contract made by going 
through a solemn form of words. By the dictio doth the wife 
and her ascendants bound themselves to give the dos to the 
husband ; and by a promise accompanied hy an oath {jurata 
promissio liberti) the freedman bound himself to render his 
services to his patron. 

1. In hac re olim talia verba tra- 1. Formerly the words used in 
, dita fuerunt : Spondes ? Spondeo. making this kind of contract were as 
Promittis? Promitto, Fidepromit- follows — Sporidesf do you engage 


hoc nomine inde utitur, q[uia stipu- 
lum apud veteres firmum appella- 
hatur, forte a stipite descendens. 
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tis ? ^ Mdepromitto ? Fidejubes? 
FidejulDeo, Dabis ? Dabo. Facies ? 
Faciam. Utrum autem Latina an 
Grrseca yel qua alia lingua stipulatio 
concipiatui’^ nihil interest, scilicet si 
uterque stipulantium intellectum 
ejus linguae babeat. Nee necesse 
est eadem lingua ntiumque uti, sed 
sufficit congruenter ad inteiTogata 
respnndere : quin etiam duo Graeci 
Latina lingua' obligationem contra- 
here possunt. Sed b^c solemnia 
verba dim quidem in uau fuerunt. 
Postea autem Leoniana constitutio 
lata est; quae solemnitate verborunx 
sablata sensum et consonantem in- 
tellectum ab utraque parte solum 
desiderat; Hcet quibuscumque ver- 
bis expressus est 


Gai. iii. 92, 93 ; I), xlv 


yourself? Spondeo, I do engage my- 
self. F7'omittisf do you promise? 
ProTnitto, I do promise. Fidepro- 
mittisf do you promise on your good 
faitb ? Fidepromitto^ I do promise 
on my good faith. Fidejuhesf do 
you make yourself Jidajmsor f Fide- 
JubeOy I do make myself JideJussor. 
jDahis f will you give ? Daho, I will 

r *ve. Facies? will you do ? Faciam^ 
will do. And it is immaterial 
whether the stipulation is in Latin or 
in Greek; or in any other language; so 
that the parties understand it j nor is 
it necessary that the same language 
should be used hy each person, hut 
it is sufficient if the answer agree 
with the question. So two Greeks 
may contract in Latin. Anciently 
indeed it was necessary to use the 
solemn words just mentioned, but 
the constitution of the Emperor Leo 
was afterwards enacted;Which makes 
unnecessary this solemnity of the 
expressions, and only requires the 
apprehension and consent of each 
party, in whatever words it may be 
expressed. 

1. 1. 6;* 0. viii. 37. 10. 


SpoTides ? spoTideo was the form exclusively proper when 
both parties were Eoman citizens ; adeo propria civium Po- 
manorumest ut ne quidem in Grceoumsermonem per inter- 
pretationem proprie transferri possit, quamvia dicatur a 
Orceca voce fiyurata esse. (G-ai. iii. 93.) 

This constitution of Leo was published A.n. 469. (C. viii. 

37. 10.) ^ 


2. Omnis stipulatio aut pure aut 
in diemautsLib conditione fit; pure, 
veluti qiiinqiie aiireosdare spondes ? 
idque confesiim peti potest; in diem, 
cum adjecto die quo pecunia solva- 
tur, stipulatio fit, veluti decern au- 
reos primis calendis Martiis dare 
spondes ? Id autem <iuod in diem 
stipulamiir, statim quidem. debetur; 
sed peti priusquam dies venerit, non 
potest. At ne eo quidem ipso die in 
quern stipulatio facta est, peti potest, 
quia totus is dies arbitrio solventis 
tribui debet; neque enim certum est 
eo die in quern promissum est, datum 
non esse, priusquam is praeterierit. 


2. Every stipulation is made sim- 
ply, or with the introduction of a par- 
ticular time, or conditionally. Simply, 
as, ‘ Do _ you engage to give five 
aurd? ’ in this case the money may 
be instantly demanded. With the 
introduction of a particular time, as 
when a day is mentioned on which 
the money is to be paid, as, ^ Do you 
engage to give me ten aurei on the 
first of the calends of March ? ’ That 
which we stipulate to give at a par- 
ticular time becomes immediately 
due, but cannot be demanded before 
the day arrives, nor can it even be 
demanded on that day, for the whole 
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of the day is allowed to the debtor 
for payment, as it is never certain 
that payment has not been made on 
the day appointed until that day is 
at an end. 

D. xlv. 1. 40 5 E. 1. 16. 2. 13 j D. xlv. 1. 18. 1. 

In the technical language of the jurists^ Ubi qziis 

stipidat'us fiieritj et cessit et mnit dies ; ubi in diem^ cessit 
dieSy sed nondum veoiit (See note on Bk. ii. Tit. 20. 20.) If 
the stipulation was the interest in the thing stipu- 

lated for passed at once to the stipulator (^cessit dies), and he 
could at once demand to have it (venit dies), giving, of course, 
sufficient time for the debtor to fulfil his obligation. If the 
stipulation was made m diem, the interest in the thing stipu- 
lated for passed at once to the stipulator, but he could not 
demand it until the dies was passed. 

There is a distinction in the respective effects of a stipu- 
lation in diem and of a conditional stipulation that deserves 
notice. When stipulation was made in diem the promise was. 
binding at once, and the debt was already due, and therefore 
if any part of the debt were paid before the day named, it 
could not be recovered ; whereas, when a stipulation was made 
with a condition, if anything was paid before the condition 
was accomplished, it could be recovered back, because, until 
the condition was fulfilled, the stipulator had no interest in the 
thing stipulated for (nondiim cessit dies), (See paragr. 4.) 

3. At si ita stipuleris, decern au- 3. But, if you stipulate thus, ^ Do 

reos anniios q^uoad vivam dare you engage to give me ten anrci an- 
spoiides ? et pure facta obligatio nually, as long as I live V the ohliga- 
intelligitur et perpetuatur, quia ad tion is understood to he made simply, 
tempus deheri non potest ; sed and is perpetual ] for a debt cannot 
heres petendo pacti exceptione sub- be due for a time only ; but the heir, 
movebitur. if be demands payment, shall be re- 

pelled by the exceptio ^acti, 

D. xlv. 1. 56. 4. 

Lapse of time was not, in the Roman law, a mode by which 
a debt could be extinguished. Consequently, if it was owed,, 
it was owed forever; hut this technicality was prevented from, 
working any injustice by the plea alluded to in the text, 
namely, that there was an agreement to the contrary, or by 
that of fraud. Plane post tempus stipulator vel pacti con-- 
venti, ml doli mali exceptione suhmoveri potevit (D. xliv. 
7. 44.) 

4. Sub conditione stipxilatio fit, 4. A stipulation is made condition- 
cum in aliquem casum difiertur ob- ally, when the obligation is made 
ligatio, ut si aliquid lactnm fuerit subject to the happening of some lui- 
aiitnon fuerit, stipulatio commit- certain event, so that it takes etFect if 
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suck a thing happens^ or does not 
happen^ as, for instance, ‘ Do you 
engage to give five aurei, if Titius he 
made consul ? ’ Suck a stipulation 
as ‘Do you engage to give five mirei, 
if I do not go up to the Capitol ? ^ is 
in effect the same, as if the stipula- 
tion had keen, that five mo'ei should 
he given to the stipulator at the time 
of his death. From a conditional 
stipulation, there arises only a hope, 
that the thing will become due; and 
this hope we transmit to onr heirs, if 
we die before the condition is ac- 
complished. 

D. xiv. 1. 115. 1 ; D. 1. IG. 54. 

The heir or legatee^ it may be remembered (see Bk. ii. Tit. 
14. 9), who died before the condition was accomplished^ did 
not transmit any interest in the inheritance or legacy to his 
heirs^ whereas the stipulator did, as we learn from the text, 
transmit to his heirs the hope that the thing stipulated for 
would be one day due to him {sjoes clebitiim iri). The reason 
of this difference is, that the testamentary dispositions were 
considered to be made from a motive of kindness to the heir 
or legatee personally. 

If the promissor attempted to defeat the condition by pre- 
venting its being fulfilled, he was treated as if he had promised 
pure^ and the thing could be demanded from him at once. 

It is here said that a promise to pay, if a person did not do a 
thing, was a promise to pay when he died. There was, how- 
ever, this difference : the promissor was certain to die, and 
therefore, the stipulation, with the words ciom moriaTj was 
really made in diem; whereas it was not certain whether the 
promissor would or would not go up to the Capitol, and, 
therefore, the stipulation with the words si in GapitoUum 
non ascendero was made sub conditione. 


tatur: veliiti, si Titius consul fuerit 
factiis, quinque aureos dare spon- 
des ? & quis ita stipuletur, si in 

Capitolium non ascendero dare 
spondes ? perinde erit ac si stipula- 
tus esset, cum morietur sihi dari. 
Ex conditionali stipulatione tantum 
spes est dehitiim iri, eamque ipsam 
spem in keredem transmittimus, si 
prius quam conditio existat, mors 
nohis contigit. 


5. Loca etiam inseri stipiilationi 
solent, veluti Cartkagine dare spon- 
des ? Quoe stipulatio, licet pure fieri 
videatur, tamen re ipsa kahet tern- 
pus injectum, quo promissor utatur 
ad pecuniam Cartkagine dandam ; 
et ideo si quis Bomce ita stipuletur, 
kodie Cartkagine dare spondes ? 
inutilis erit stipulatio, cum impos- 
sihilis sit repromissio. 


5. It is customary to insert a 
particular place in a stipulation, as, 
for instance, ‘ Do you engage to give 
me at Cartkage and tkis stipula- 
tion, altkougk it appear to he made 
simply, yet necessarily implies a 
delay sufficient to enable the person 
who promises to pay the money at 
Cartkage. And tkerefore, if auy one 
at Home stipulates tkus, ^^Do you 
engage to give to me this day at 
Cartkage?’ tke stipulation is use- 
less, because tke tking promised is 
impossible. 


D. xlv. 1. 7.3 5 D. xiii. 4. 2. 0, 
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6. Conditiones quse ad prseteritum 
vel prsesens tempiis referuntur, aut 
statim infirmant obligationem, aut 
omnino non diiFernnt, veluti si Titius 
consul fuit, vel si Meevius vivit, dare 
spondes ? nam si ea ita non sunt, 
nihil valet stipulatio ; sin autem ita 
se habent, statim valet. Quse enim 
per rerum naturam sunt certa, non 
morantur obligationem, licet apud 
nos incerta sinfc. 


D. xlv. 1. 100; 

7. N'on solum res in stipulatum 
deduci possunt, sed etiam facta, ut si 
stipulemur aliquid fieri vel non fieri. 
Et in hujusmodi stipulationibus 
optimum erit poenam subjieere, ne 
quantitas atipulationis in incerto sit, 
ae necesse sit aetoi-i probare quid 
ejus intersit ; itaque si quis ut fiat 
aliquid stipuletur^ ita adjici poena 
debet: si ita factum non erit, tunc 
poenae nomine decern aureos dare 
spondes. Sed si qiisedain fieri, 
quaedam non fieri, una eademque 
conceptione stipuletur, clausula 
hujusmodi erit adjicienda: si ad~ 
versus ea factum erit, sive quid ita 
factum non erit, tunc poenae nomine 
decern aureos dare spondes ? 


E. xlv. 1. 137. 


6. Conditions, which relate to time 
present or past, either instantly make 
the obligati on void, or do not suspend 
it in any way ; as, for instance, ‘ If 
Titius has been consul, or if Msevius 
is alive, do you engage to give me ? ’ 
If the thing mentioned is not really 
the case, the stipulation is void ; if 
it is the case, the stipulation is im- 
mediately valid. Things certain, if 
regarded in themselves, although 
uncertain as far as our knowledge is 
concerned, do not delay the forma- 
tion of the obligation. 

D. xii. 1. 37-89. 

7. Not only things, but acts, may 
be the subject of a stipulation; as 
when we stipulate, that something 
shall, or shall not, be done. And, in 
these stipulations, it will be best to 
subjoin a penalty, lest the amount 
included in the stipulation should be 
uncertain, and the plaintiff should 
therefore be obliged to prove how 
great his interest is. Therefore, if 
any one stipulate, that something 
shall be done, a penalty ought to he 
added as thus : ^If the thing is not 
done, do you engage to give ten aurei 
by way of penalty ? ' But, if by one 
single question a stipulation is made, 
that some things shall be done, and 
that other things shall not be done, 
there ought to be added some such 
clause as this : ‘ If anything is done 
contrary to what is agreed on, or 
anything agreed on is not done, then 
do you engage to give ten awei by 
way of penalty ? ^ 

7; D. xlvi. 5. 11. 


Tit. XVL DE DUOBTJS EEIS STIPULANDI ET 
PEOMITTENEL 


Et stipulandi et promitten di duo 
pluresve rei fieri possunt: stipulandi 
ita, si post omnium interrogationem 
promissor respondeat, spondeo, ut 
puta, cum duohus separatim stipu- 


Two or more persons may he pai*- 
ties together in the stipulation or in 
the promise. In the stipulation, if 
after all have asked the question, 
the promissor answers * Spondeo,' ^ I 



LIB. III. 


TIT. XVI- 


425 


engage ; ' fox instance, 'wLen two 
stipulators, haTing each separately 
ashed the question, the promiasor an- 
swers, ^ I engage to give to each of 
you.’ For if he first answers Titius, 
and then, on another pei-son putting 
the same question, he again answers 
him, there will he two distinct obli- 
gations, and not two co-stipulators. 
Two or more become co-promissors, 
thus: ^Msevius, do you engage to 
give five aurei? ’ ^ Seius, do you en- 
gage to give five aurei ? ’ each then 
separately answers, ‘ I do engage.’ 

D. xlv. 3. 28. 2 ; D. xlv. 2. 4. 

The word reus^ strictly speaking, signifies the person who is 
liable, or subject, to a demand, but is used more generally to 
signify a party to an obligation, whether active or passive : so 
here we have rei stipulandiy as well as rei 'promitiendi. 

It was immaterial whether the interrogation was put and 
answered in the plural, spondetis? spo7idemus ; or in the sin- 
gular, epondes? spondeo. (D. xlv. 2. 4.) 

It was not only in contracts made verbis ihdit there could he 
joint creditors and j oint debtors. On a commodatum or depo- 
situm, for instance, the parties might agree that several persons 
should he subject to a common obligation, and each be bound 
for the whole. (D. xlv. 2. 9.) 

1. Ex hujusmodi obligationibiis, 1. By virtue of such obligations, 
et stipulantibiis solidum singulis the whole thing stipulated for is due 
dehetur, et promittentes singuli in to each stipulator, and from each pro- 
solidum tenenturj inutraque tanien missor. But, in each obligation, there 
obligatione una res vertitur, et vel is only one thing due, and if either ot 
alter debitum accipiendo, vel alter the joint parties receives the thing 
solven do, omnium perimit obliga- due, or gives the thing due, the obli- 
tionem et omnes liberat. gation is at end for all, and all are 

freed from it. 

D. xlv. 2. 2. 3. 1. 

If we look to the thing which was the subject of the con- 
tract, we may say, however many were the joint parties, there 
was but one obligation, while, if we look to the persons by or to 
whom the promise was given, there were as many obligations 
as there were persons making or receiving the promise; if, 
therefore, the thing were given, that is, payment or perform- 
ance made, the obligation was at an end, but the obligation 
binding on any one might be made to cease without those 
binding on the others ceasing also. If, indeed, the aid of the 
law had been called in to enforce the obligation, the position 
of the parties was different. If one co-stipulator sued the 


lantibus ita promissor respondeat, 
utrique vestriim dare spondeo ; nam 
si prius Titio spopondeiit, delude 
alio interrogante spondeat, alia 
atque alia erit obligatio, nec cre- 
duntur diio rei stipiilandi esse. Duo 
pluresve rei promittendi ita fiant : 
Msevi, quinque aureosdare spondes? 
Sei, eosdem quinque ameos dare 
spondes ? si respondent singidi 
separatim, spondeo. 
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promissor, all tlie other parties to the stipulation were thereby 
preyented from suing him ; and if one co-promissor were sued, 
none of the others could he sued, until it appeared that there- 
was a deficiency in what had been obtained from the promissor 
that had been sued ; the others might then be sued to make 
up this deficiency. (C. viii. 41. 28.) 

2. Ex duohus reis promittendi 2. Of two co-promissorS; one may 
alius pure, alius in diem vel sub engage simply, the other with the 
conditione ohligari potest j nec im- introduction of a particular time, or 
pedimento erit dies aut conditio, conditionally ; and neither the time 
quominus ah eo qui pm‘e ohligatus nor the condition will prevent pay- 
est, petatur. ment being exacted from the one 

who hinds himself simply. 

D. xlv. 2. 7. 


Tit. XVIL DE STIPULATIOXE SEEVOEUM. 

Servus ex persona domini jus A slave derives from the perso7ia 
stipulaiidi hahet j sed hereditas in of his master the power of making a 
plerisque personte defunct! vicem stipulation. And as the inheritance 
siistinet : ideoque quod servns here- in most respects represents the 
ditarins ante aditam hereditatem sona of the deceased, if a stipulation 
stipulatur, acquirit hereditati, ac is made by a slave belonging to the 
per hoc etiam heredi postea facto inheritance before the inheritance is 
acquiiitm*. entered on, he acquires for the in- 

heritance, and therefore for him who 
subsequently becomes heir. 

D. xli. 1. 34. 61. 

A slave bad no persona^ that is, no capacity of acquiring 
civil or political rights. But Ms master, who bad such a ca- 
pacity, could make bis own persona speak and act through 
the slave, who was thus only a channel by which the wishes 
of the master were expressed. (See Bk. i. Tit. 3, pr.) Bub 
although a slave could thus engage others for the benefit of 
his master, by a stipulation, he could not bind his master, 
and could not, therefore, be the promissor in a stipulation ; 
hence, the text only speaks of the stipulations, and not of the 
promises, of slaves. 

In plerisque personce defuncti vicem sustinet ; the inheri- 
tance represented the person of the deceased in most things, 
but there were some things which the slave could not acquire 
for the inheritance, which he could acquire for a living master ; 
a usufruct, for instance, being always attached to a person, 
could not be stipulated for by a slave before the inheritance- 
was entered on. (D. xlv. 3. 29.) 
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^ 1. Sive autem domino, sive sibi, 1. IS^’Letber a slave stipulates for 
sive conservo suo, sive impersonali- bis master, or for himself, or for bis 
ter servns stipuletiir, domino acqui- fellow-slave, or without naming any 
rit. Idem juris est et in liheris qui person for whom he stipulates, he 
in potestate patiis sunt, ex quibus always acquires for his master. It 
causis acquirers possunt. is the same with children in the 

power of their father, in all cases hr 
which they acquire for him. 

D. xlv. 8. 15 ^ B. xlv. 1. 45, pr. and 4. 

What is said here of the children in potestate must he taken 
with all the limitations made necessary by the power they had 
to acquire a pemlmm for themselves. (See Bk. ii. Tit. 9.) 


2. Sed cum factum in stipiila- 
tione continebitur, onmimodo per- 
sona stipulantis continetur, veluti 
si servus stipuletur ut sibi ire agere 
liceat ipse enim tantum prohibeii 
non debet, non etiam doniinus ejus. 


2. If it is a licence to do something* 
that is stipulated for, the benefit of 
the stipulation is personal to the 
stipulator; for instance, if a slave 
stipulate that he shall have a right 
of passage for himself or beasts and 
vehicles, it is he himself, not his 
master, who is not to be hindered. 
from passing. 


D. xlv. 1. 130. 


Even in this case the slave really acquires for the master. It 
is the master, and not the slave, who could enforce the stipula- 
tion by action. Of course this personal licence to cross land is 
something quite different from a servitude. For a servitude 
eiindi or agend% stipulated for by the slave, could only be 
attached to the prccdium of the master. (B. xlvi. 3. 17.) 


3. Seiwus communis stipulando 
unicuique dominorum pro portione 
dominii acquirit ; nisi jussu unius 
eorum aut nominatim cui eorum 
stipulatus est; tunc enim ei soli 
acquiritur. Quod servus communis 
stipulatur, si alteri ex dominis ac- 
qxiiri non potest, solidum alteri 
acquiritur ; veluti si res quam dari 
stipulatus est, unius domini sit. 


3. If a slave held in common by 
several masters stipulates, be ac- 
quires a share for each master ac- 
cording to the proportion which each 
has in him, unless he stipulates at 
the command, or in the name of any 
one master, for then the thing stipu- 
lated for is acquired solely for that 
master. And, whatever a slave held 
in common stipulates for, is all ac- 
quired for one of his masters, if it is 
not capable of being acquired for the 
other ; as for instance, if it belongs 
to one of his masters. 


GAi,ii. 167; B,xlv. 3,.7. 1. 


* 
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Tit. XVIIL DE DIVISIONE STIPULATIOXUM. 


Stipulationum alise sunt jiidici- Stipulations are eitLer judicial, or 
ales, alise prsetorise, alise conven- praetorian, or conventional, or com- 
tionales, aliae communes tarn prae- mon, that is, both praetorian and 
turiae quam j udiciales. j udiciaL 

B. xlv. 5. 


The division of stipulations here given is based on the 
difference of the grounds on which they are entered into, the 
ground being sometimes the will of the parties, sometimes the 
direction of a person in authority. 


1. Judiciales sunt dumtaxat, quae 
a mero jiidicis oliicio prohciscuntur : 
veluti de dolo cautio, vel de perse- 
quendo servo qiii in fuga est, resti- 
tueudove pretio. 


1. Judicial stipulations are those 
which proceed exclusively from the 
office of the judge, such as the giving 
security against fraud, or the engage- 
ment to pursue a fugitive slave, or to 
pay his price. 


B. xlv. 1. 5 ^ B. XXX. 69. 5. 


Before the magistrate the parties were m jure^ before the 
judex they were m judicio. (See Introd. see. 98.) The judex 
sometimes ordered that the parties before him should enter 
into stipulations. 

Two instances are here given of stipulations directed by the 
judex. The first is the de dolo cautio. This was a stipulation 
directed for the benefit of a plaintiff, that the sentence given 
in his favour might be executed, without any attempt at fraud 
(dolus malus) on the part of the defendant. For instance, if 
the defendant was ordered to make over the property in a 
slave, tide judex would direct that he should stipulate that he 
had done nothing to lessen the value of the slave. Otherwise the 
slave might be made over to the plaintiff, and the plaintiff’s 
claim be thus nominally satisfied, while it might really be 
evaded by the defendant wilfully doing the slave some mate- 
rial harm. (D. vi. 1. 20. and 45.) 

The other instance given is that of the stipulation de perse-- 
quendo servo qui in fuga est, restituendove pretio. A slave 
must be supposed to be demanded, and to run away before the 
decision is given. As the defendant, being the actual possessor, 
could only reclaim the slave against third parties, the judex 
would compel him to engage by stipulation to follow and re- 
claim him, or to pay his price. If the slave escaped without any 
fault whatsoever of the defendant, the judge merely directed 
that the defendant should engage to give up the slave if he 
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came into his power^ and to permit the plaintiff to bring an 
action in the defendant’s name for the recovery of the slave 
from any one who might detain him. (D. iv. 2. 14. 11.) 

2. Pr^toiiae sunt, a mero 2. Prsetoriau stipulations are those 

praetoris officio proficiscuntur,Teluti which proceed exclusively from the 
damni iufecti vel legatorum. Prse- office of the prsetor ; as the givincr 
torias autem stipulationes sic ex- security against or 

audiri oportet, ut in his contineantur for the payment of legacies. Under 
etiam JEdilitise j nam et hse a juiis- prsstorian'stipulations must be com- 
dictione veniunt. prehended .^dilitian, for these, too, 

proceed from a magistrate pronoun- 
cing the law. 

D. xl, 1. 5. 

Damnum infectum est damnum non factum quodfuturum 
veremun (D. xxxix. 2. 2.) Supposing the damnum futurum 
which a man apprehended were an injury to his premises from 
the fall of the ill-repaired house of his neighbour, by the strict 
civil law, if he were to wait till the mischief were done, his 
neighbour might abandon his property in the fallen house, and 
the injured man could then obtain no reparation from him. To 
remedy this, the praetor would, if he saw fit, order the neighbour 
to give security (cctutio damni infecti) to indemnify the person 
applying against any damage that might be done. If this order 
were not obeyed, the praetor authorized the complainant to 
enter upon and occupy the premises (m ^possessionem mit-^ 
tebat) ; and, finally, if security were still refused, the praetor 
gave the complainant full possession of the premises, hut he 
was liable to be dispossessed, if within a certain time the 
original proprietor made compensation and complied with 
everything enjoined him. (See D. xxxix. 2. 4. 1.) 

Legator um : this was a stipulation binding the heir to pay 
legacies, when due, which were not yet payable ; otherwise 
the heir might previously have spent and consumed all the 
inheritance. 

A jurisdictione mnmnt^^ that is, come from a magistrate 
jus dicenSy as opposed to a judex, 

3. Conventionales sunt, quae ex 3. Conventional stipulations ' are 
conventione iitxiusque partis con- those which are made by the agree- 
cipiimtur, hoc est, neque jassujudi- ment of parties j that is, neither by 
cis, neque jussii prsetoris, sed ex the order of a judge nor by that of 
conventione contrahentium. Qua- the prsetor, hut hy the consent of the 
rum totidem genera sunt qiiot, pene persons contracting. And of these 
dixerim, rerum contrahendarum. stipulations there are as many hinds, 

so to speah, as there are of things to 
he contracted for. 

D. xlv. 1. 6. 
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4. Communes stipulationes sunt, 4. Common stipulations are those, 
veluti rem salvam forepupilli^ nam for example, providing for the secu- 
et prjBtor jiibet rem salvam fore rity of the property of a pupil, for 
pupillo caveri, et interdum judex sometimes the pr^tor, and sometimes, 
sialiter expedirihsec res non potest j too, when the matter cannot he ma- 
vel de rato stipulatio. naged in any other way, the judge 

orders it should he entered into ; or, 
again, the stipulation that a thing 
shall he ratified, 
i). xlv. 1. 5. 

Oommtinea stipulationes were those sometimes directed by 
the praetor, sometimes by the judex. They ought properly to 
have preceded the conventionales. 

Mention has already been made of the security a tutor or 
curator was obliged to give. (Bk. i. Tit. 24, pr.) It was 
properly given before the tutor entered on his office, and it 
belonged to the praetor to see that it was given. But if, be- 
fore it was given, the tutor sued a debtor of the pupil, and the 
debtor objected that security had not been given, the judge, 
in order that the proceedings might not be put an end to, 
would direct security to be then given before him. 

The stipulation de rato, or rm mtam haheT% was one 
entered into by a procurator bringing an action in the name of 
his principal that what he did would be ratified by his principal. 
It properly belonged to the prsetor to direct that this stipula- 
tion should he entered into before the litis contestatio (see 
Introd. sec. 105) ; but if he omitted to direct this, and there 
was ground for distrusting the authority of the procurator, 
the judge would direct that the procurator should bind him- 
self by this stipulation. (See Bk. iv. Tit. 11. 1.) 


Tit. XIX. DE IXUTILIBUS STIPULATIONIBUS. 

Omnis res quse domiuxo nostro Everything, of which we have the 
suhjicitur, in^ stipulationem deduci property, whether it he moveahle or 
potest, sive ilia niohilis, sive soli immoveable, may he the object of a 
sit. stipulation. 

A stipulation is inutilisy i.e. invalid, when it produces no 
tie binding on the parties to it. It would seem to have been 
proper to have examined here the causes which make con- 
tracts of any kind invalid, and not to limit the inquiry to stipu- 
la^ons. But the stipulation was so much the most important 
kind of contract that it is taken to represent all other kinds. 
Some few of the causes of invalidity noticed in this Title are 
peculiar to stipulations, but most are common to all contracts. 
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Lagrange thus classifies the reasons given in this Title for 
the invalidity of stipulations: they might be invalid (1) on 
account of their object (pr, paragr. 2, 22^ 24); (2) on ac-. 
count of the persons by whom (paragr. 7, 8, 9, 10^ and 12), 
for whom (paragr. 3, 4, 19^ 20, 21), or between whom 
{paragr. 6) they were made ; (3) on account of the manner in 
which they were made (paragr. 5, 18, 23) ; (4) on account of 
the time (paragr. 13, 14, 15, 16, 26), or the condition (paragr. 
11, 25) subject to which they were made. 

1. At si q[ms rem q_u88 in rerum 1. But, if any one stipulates for a 
natiira non est aut esse non potest, thing which does not, or cannot exist, 
dari stipidatus fuerit, yeluti Sti- asforStichus, who is dead, hut whom 
chum qui mortuus sit, quern vivere he thought to he living, or for a Hip- 
•credehat, aut Hippocentaurum qui pocentaur, which cannot exist, the 
•esse non possit, inutilis erit stipu- stipxilation is void, 
latio. 

Gai. iii. 97. 


In such a case no claim could be made for the supposed 
value of the thing, nor even for a sum promised under a penal 
clause in case of nomperformance. (D. xlv. 1. 69 and 103.) 


2. Idem juris est, si rem sacram 
aut religiosam quam humani juris 
esse credehat, vel puhlicam quae 
usibus populi perpetuo exposita sit, 
nt forimi vel theatrum, vel liberum 
honiinem quern servmn esse cre- 
dehat, vel cujns commercium non 
hahuerit, vel rem suam dari quis 
stipiiletur : nec in pendenti erit sti- 
puiatio oh id quod puhlica res in 
privatum deduci, etex liheroservus 
fieri potest, et commercium adipisci 
stipulator potest, et res stipulatoris 
esse desinere potest ; sed protinus 
inutilis est. Item contra, licet 
initio utiliter res in stipulatum de- 
ductasit, si postea in earum qua 
causa de quibus supra dictum est, 
sine facto promissoris devenerit,ex- 
tinguitur stipulatio. At nec statim 
ah initio tails stipulatio valehit, 
Lucium Titiiim, cum servus erit, 
dare spondes ? et similia ; quia quse 
natura sui dominio nostro exempta 
sunt, in obligationem deduci nullo 
modo possunt. 


Gai. iii. 97 ;I). 


2. It is the same if any one stipu- 
lates for a thing sacred or religious, 
which he thought to he profane, or 
for a public thing appropriated to the 
perpetual use of the people, as a 
forum, or theatre, or for a free man, 
whom he thought to he a slave, or 
for a thing of which he has not the 
commercnim,ox for a thing belonging 
to himself. Nor will the stipulation 
remain in suspense, because the pub- 
lic thing may become private, the 
fieeman may become a slave, the 
stipulator may acquire the coinmer- 
cium of the thing, or the thing which 
now belongs to him may cease to be 
his ; hut the stipulation is at once 
void. So, conversely, although a 
thing may have been validly stipu- 
lated for originally, yet, if it after- 
wards fall under the class of any of the 
thingsbefore-mentioned, without the 
fault of the promisaor, the stipulation 
is extinguished. Such a stipulation, 
too, as the following, is void ah initio j 
‘ l)o you promise to give me Lucius 
Titius, when he shall become a 
slave ? ' for that which by its nature 
belongs to no one, cannot in any way 
be made the object of an obligation, 
xlvi. 82, 83. 5. 
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Qujns commercium n<yn hahuerit. For instance^ if, in tLe 
days of Grains, a peregrines had stipulated for a fundus 
Italicns ; or if, in the times of the Lower Empire, a heathen 
had stipulated for a Christian slave (C. L 10). Of course, if 
the proinissor had not the corwYYieTciwTi of the particular 
thing, while the stipulator had it, the protnissor was answer- 
able to the stipulator for a breach of contract if he did not 
fulfil his promise. (D. xlv. 1. 37.) 

Yel rem suam. It cannot belong to him more than it does ; 
hut he might stipulate for its value, or for the thing itself if 
it ceased to belong to him. (D. xlv. 1. 31.) 

JExtinguitur stipulcitio. And if it were once extinguished, 
no alteration of circumstances would renew it. In perpetuum 
suhlata obligaiio restitui non potest (D. xlvi. 3. 98. 8.) 

In a stipulation it made no difference that the stipulator 
was really ignorant that there was some character attaching 
to the object of the stipulation which made the stipulation 
invalid, as that it was sacred, or public. The fact that it was 
sacred or public invalidated the stipulation, and the stipulator 
had no further remedy against the promissor. We shall find 
(Tit. 24. 5) that if a person purchased in ignorance a thing of 
this nature, he would have a remedy against the seller to in- 
demnify him for the loss he sustained by the purchase. 

3. Si quis alium daturumfactur- 3. If a man promise that another 
timve quod spoponderit, non obli- shall give or do something, he is not 
gahitur, veluti si spondeat Titium bound, as if he promise, that Titius 
quinque aureos daturum. Quod si shall give five m 4 ,rei But, if he pro- 
effecturum se ut Titius daxet, spo- mise that he will manage that Titius 
ponderit, obligatux. shall give five m^rei, he is bound. 

B. xlv. 1. 83. 


4. Si quis alii quam cujus juri 
subjectus sit, atipuletiir, nihil agit. 
Plane soluiio etiaui in extranei 
pei'sonam conferri potest, veluti si 
quis ita stipaletur, mihi aut Seio 
dare spondes ? ut obligatio quidem 
stipulatori acquiratur, solvi tamen 
Seio etiam invito eo recte possit ; 
ut Hberatio ipso jure contingat, sed 
ille adversus Seium haheat man- 
dati actionem. Quod si quis sibi 
et alii cujus juri subjectus non 
sit, dari decern aureos stipulatus 
est, valebit quidem stipulatio ; sed 
utrum totum debeatur quod in sti- 
pulationem deductum est, an vero 
para dimidia, dubitatum est; sed 
placet non plus quam dimxdiam 
partem ei acquiri. Ei qui jiiri tuo 
subjectus est, si stipulatus sis, tibi 


4. If any one stipulates for the 
benefit of a third person, other than 
a person in whose power he is, the 
stipulation is void. But it may he 
arranged that payment shallbe made 
to a third person, as if a person sti- 
pulates thus, ‘ Bo you engage to pay 
to me or to Seius The stipulator 
alone, in this case, acquires the obli- 
gation ; hut payment maybe made to 
Seius even against his will ; the payer 
■will ^hpn he at once freed from his 
obligation, while the stipulator will 
have against Seius an actio mandatL 
If any one stipulates that ten mrei 
shall he paid to him and to a third 
person, other than y person in whose 
ower he is, the stipulation is valid; 
ut it has been doubted, whether, in, 
this case, the whole sum is due to 
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acquiris ; quia vox tua tamquam the stipulator, or only Balf ; and it 
filii sit, sicuti filiivox tamquam tua lias been decided that only half is 
intelligitur in iis rebus quse tibi due. But, if you stipulate for an- 
acquiri possunt. other, who is in your power, you ac- 

quire for yourself ; for your words 
are as the words of your son, and 
your son’s words are as yours, with 
respect to all things which can be 
acquired for you. 

G-ai. iii. 103 j D. xlv. 1. 141. 3 ; D. xlv- 1, 39. 130 ; D. xxxix. 2. 42. 

No one who was not a party to a contract could gain or lose 
by it. jRes inter alios acta^ aliis neque nocere^ neqwe pr Od- 
essa potest (a maxim not to be found exactly in its present 
shape, but based on G. vii. 60. 1). And as this was true of all 
kinds of contracts, so was it specially of stipulations, in which 
a particular formula had to be spoken, and which could not 
properly be entered into by any one that was absent. The 
third person not being a party to the contract, could have no 
action to enforce it, and the stipulator could not enforce it 
because he had no interest in it. If, indeed, he had any interest 
in it, that is, any legal interest, which of course might happen, 
a stipulation for another was binding. Si stipider alii cum 
mea interesset ait Marcellus stipulationem valere. (D. xlv. 
1. 38. 20, and see paragr. 20 of this Title.) And when one per- 
son wished to stipulate for another, the object might generally 
be effected by adding a penalty for the non-performance of the 
promise. A stipulation binding the promissor to give some- 
thing to Titius, or if it were not given, to pay a penalty to the 
stipulator, was binding. It was, indeed, nothing but a condi- 
tional contract. In the event of something not happening, 
which might have happened, a certain benefit was to accrue to 
the stipulator. (D. xlv. 1. 38. 17.) It is because the thing 
might have happened that such a penal clause differs in its 
effect from one made to enforce the performance of a thing 
physically impossible. (See note on paragr. 1.) 

Mihi aut Seio. The third person, to whom payment might 
be thus made at the option of the payee, was said to be 
solutionis causa adjectus, (D. xlvi. 3. 95. 5.) 

Sihi et aUL We learn from G-aius, that the Sabinians were 
of opinion that the whole sum specified was in this case due to 
the stipulator. Justinian adopts the contrary opinion. (Gtai. 
iii. 103.) 

Every one could stipulate and promise for his heir. Every 
paterfamilias could stipulate for those under his power and 
his slaves ; every person under power and every slave could 
stipulate for the paterfamilias or master, and could promise so 

F F 
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as to bind the faterfamilias or master, if authorized, directly 
or indirectly, to do so. (See Bk. iv. Tit. 7.) 

In the later law many kinds of stipulations could be made 
through another person, though this was contrary to the 
primary notion of a stipulation. For instance, the stipulation 
pupillo salvam fore^ (see Tit. 18. 4) could be made, 
for a pupil who was inf ana, or absent, by a public slave, by 
a person appointed by the praetor, or by a magistrate if the 
parties came before him. (D. xxvii. 8. 1. 15.) 

^ 6. Prfeterea inutilia est stipulatio, 5. A stipulation, again, is void, if 
si quis ad ea quao intetrogatus erit, the answer do not agree with the 
non respondeat : yeluti, si decern demand ; as when a person stipulates 
aureos a te dari stipuletur, tu quin- that ten aurd shall be given him, and 
jue promittaSj vel contra; aut si you answer five, or whe versa. Asti- 
ille pure stipuletur, tu suh condi- pulation is also void, if a person sti- 
tione promittas, vel contra, si mode pulates simply, and you promise 
scilicet id^ exprimas, id est, si cui conditionally, ot I'iee versa j provided 
subconditionevelin diem stipulanti only, that the disagreement is ex- 
tu respondeas, pr^esenti die spon- pressly stated, as if, when a man 
deo : nam si hqc solum respondeas, stipulates conditionally, or for a par- 
promitto, breviter videris in earn- ticular time, you answer, ^ I promise 
dem diem vel conditionem spopon- for to-day.’ But, if you answer only, 
disse ; neque enim necesse est in ‘ I promise,’ you seem in a brief way 
respondendo eadem omnia repeti, to agree to the time or condition he 
quse stipulator expresserit. proposes- For it is not necessaiy, 

that in the answer every word should 
he repeated which the stipulator ex- 
pressed. 

D. xlv. 1. 1. a, 45 I), xlv. 1- 134. 1. 

Si decern aureos. XJlpian, iu the Digest, decides the ques- 
tion the other way. (D. xlv. 1. 1. 4.) 

6. Item inutilia est stipulatio, si 6. A stipulation is also void if 

vel ab eo stipuleris qui tuo juri made with one who is in your power, 
siibjectus est, vel si is a te stipule- or if such a person stipulate with 
tur. Sed servus quidem, non solum you. A slave is incapable not only 
domino suo obligari non potest, sed of entering into an obligation with 
ne alii quidem ulli ; filii vero fami- his master, hut of binding himself to 
lias aliia obligari possunt. any other person. But H jiliusfamilias 

can enter into an obligation with 
others. 

Q-ax. iii. 104. 39; D. xliv. 7. 14. 

This paragraph must of course be taken as expressed with- 
out reference to the peculia of some persons in power and of 
slaves. 

7. Mutum neque stipulari neque 7. It is evident that a dumb man 
promittere posse palam est, quod et can neither stipulate nor promise, 
in surdo receptum est ; quia et is And this is considered to apply also 
qui stipulatur verba promittentis, to deaf persons, for he who stipu- 
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et is qui promittit verlba stipulantis lates, ouglit to Bear the words of the 
audire dehet : unde apparet non de promissor, and he who promises, the 
eo nos loqui qui tardius exaudit, words of the stipulator. Hence, it is 
sed de eo qui omnino non audit. clear that we are not speaking of a 

person who hears with difficulty, hut 
of one who cannot hear at all. 

Gai. iii. 105; D. xHv. 7. 1. 15. 

8. Furiosus nullum negotium ge- 8. A madman can go through no 

rere potest, quia non intelligit quid legal act, because he does not under- 
agit. stand what he is doing. 

Gai. iii. 106. 

During lucid intervals a madman could make valid stipu- 
lations or promises. 

9. PupiUus omne negotium recte 9. A pupil may go through any 

gerit, ut tamen sicuhi tutoris aucto- legal act, provided that the tutor takes 
ritas necessaria sit, adhibeaturtutor, a part in the proceeding in cases 
veluti si ipse ohligetur : nam alium where his authorization is necessary; 
sihi ohligare etiam sine tutoris as for instance, when the pupil binds 
auctoritate potest. himself, for a pupil can hind others 

to him. without the authorization of 
his tutor. 

Gai. ii. 107. 

10. Sed quod diximus de pupillis, 10. This must he understood only 

utique de iis verum est quijam ah- of pupils who already have some 
quern intellectiim habent : nam in- understanding ; for an infant, or one 
fans et qui infanti proximus est, still near to infancy, differs hut little 
non multum a furioso distant, quia from a madman, for pupils of such 
hujus ^tatis pupilli nullum hahent an age have no understanding at all. 
intellectiim ; sed in proximis infan- But, in order to consult their interest, 
ti, propter utilitatem eorum, henig- the law is construed more favourably 
nior juris interpretatio facta est, ut to those who are near to infancy, and 
idem juris habeant quod puhertati they are allowed the same rights as 
proximi. Sed qui in potestate pa- those near the age of puberty. A 
rentis est impubes, ne auctore qui- son in the power of his father, and 
dem patre ohligatux. under the age of puberty, cannot 

bind himself even if his father au- 
thorizes him. 

Gai. iii. 109; D. xlv. 1. 141. 2. 

An infant was properly one qui fari non potest^ a child not 
yet old enough to speak. When a child could talk, and began 
to have some degree of understanding, he was termed infanti 
proximus. He could now pronounce the words of a stipulation, 
and the law permitted him to do so with the sanction of his 
•tutor in certain cases, such as the acquisition of an inheritance, 
where his personal intervention was necessary. But the law 
did not allow him to stipulate except when the stipulation was 
clearly for his benefit. (D. xxix. 2. 9.) 

Just as the child who was older than an infant was said to 

F r 2 
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be inf anti proximus, so one a little younger than a pubes was 
said to be pubertati proximus. Originally no fixed time was 
assigned at which a child passed from one of these states to 
another ; but in later times the word infans had anew mean- 
ing ; for, following a theory borrowed from the physicians, who 
maintained that the human body underwent a marked change 
every seven years, a constitution of Theodosius fixed the first 
seven years as the period of infancy. (Cod. Theod. viii. 18. 8.) 
The original meaning of the word was thus lost sight of, and 
infans meant a person under seven years of age. Even in the 
time of Justinian, however, the mode was not very accurately 
fixed in which the different terms describing the age of a 
child were em ployed. T he term s infans and inf anti proximus 
are retained in the text as they stood in G-aius, although the 
inf anti proximus was now included in the infans (see Bk. i. 
Tit. 21, pr.); and Theophilus, in his Paraphrase of this para- 
graph, says, proximus inf anti qualis fuerit qui septimum 
ant octavum annum agit; whereas the most accurate mode 
of expression, after the constitution of Theodosius, would be 
to consider inf anti proximus as a term no longer needed, and 
to say that, after a child commenced his eighth year, he was 
pubertati proximus. 

The paterfamilias could not, like a tutor, supply his 
authority to make up what was deficient in the power of the 
pupil. The concluding words of this paragraph are taken 
from Gaius,who makes bis statement more complete by adding 
pubes vero qui in potestate est^ proinde ac si paterfamilias 
obligari solet. (D. xlv. 1. 141. 6.) 

11. Si impossibilis conditio obli- 11. If an impossible condition is 
gationibus adj iciatnr, nihil valet sti- added to an obligation, the stipulation 
piilatio. Impossibilis autem conditio is void. A condition is considered 
habetur, cui natura impedimento impossible of which nature forbids 
est (juominus existat, veluti siquis the accomplishment j as, if a person 
ita dixerit, si digito coelum attigero says, ^ Do you promise if I touch 
dare spondes ? At si ita stipuletur, the heavens with my finger ? ^ But 
si digito coelum non attigero dare if a stipulation is made thus, ^ Do 
spondes ? pure facta obligatio intel- you promise if I do not touch the 
ligitur, ideoque statim petere po- sky with my finger ? ^ the obligation 
test. is considered as unconditional, and 

performance may be instantly de- 
manded. 

Gai. iii. 98 j D. xlv. i. 7. 

An impossible condition in a testamentary gift was treated 
as if it had never been inserted. In a stipulation or any other 
contract it made the contract void, a difference owing to the 
favour with which testamentary gifts were regarded. (See 
Bk. ii. Tit. 15. 10.) 
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In the stipulation, ‘if I do not touch the heavens/ (fee., 
there is really no condition ; there is nothing left undecided 
in the mind of the speaker or hearer. 

12. Item verhorumohligatio inter 12. Averhalohligationjmade'be- 

absentee concepta inutilis est. Sed tween absent persons, is also void, 
cum hoc materiam litium conten- But as this doctrine afforded matter 
tiosis bominibus prsestabat, forte of strife to contentious men, who 
post tempus tales allegationes op- alleged, after some time had elapsed, 
ponentibus, et non praesentes esse that either they or their adversaries 
vel se vel adversaries suos conten- were not present, we issued a con- 
dentibus, ideo nostra constitutio stitution, addressed to the advocates 
propter celeritatem dirimendarum of Caesarea, in order to provide for 
litium introducta est, quam ad the speedy determination of such 
Caesarienses advocates sciipsimus : suits. By this we have enacted, that 
per quam disposuimus tales scrip- written acts which declare that the 
turas quas presto esse partes in- contractingparties were present, shall 
dicant, omnimodo esse credendas, be considered as indisputable evi- 
nisi ipse qni talibus utitur improbis dence of the fact, unless the party 
allegationibus, manifestissimis pro- who has recourse to such shameless 
bationibus vel per scripturam vel allegations makes it evident, by the 
per testes idoneos approbaverit, in most manifest proofs, either by writ- 
ipso toto die quo conficiebatur in- ing or by credible witnesses, that 
strumentum sese vel adversarium either he or his adversary was in some 
suum in aliis locis esse. other place during the whole day in 

which the instrument was made. 
Gai. iii. 138 ; 0. viii. 38. 14. 

No writing was necessary to make a verbal contract valid ; 
but one was generally drawn up as a record of the transac- 
tions, and called instrumentum or cautio, as being a security 
for the stipulator. 

13. Post mortem siiam dari sibi 
nemo stipulari puterat, non magis 
quam post mortem ejus a quo sti- 
pulabatur j ac nec is qui in alicujus 
potestate est, post mortem ejus sti- 
pulari poterat, quia patris vel do- 
mini voce loqui videtnr. Sed et si 
quis ita stipuletur, pridie quam 
moriar vel pridie quam morieris 
dabis ? inutilis erat stipulatio. Sed 
cum (ut ita dictum est) ex consensu 
contrahentium stipulationes va- 
lent, placuit nobis etiam in huhe 
juris articulum necessariam indn- 
cere emendationem : ut sive post 
mortem, sive pridie quam morietur 
stipulator sive promissor, stipu- 
latio concepta est, valeat stipu- 
latio. 


13. A man could not formerly sti- 
pulate that a thing should be given 
him after his own death, any more 
than afterthe death of the promissor. 
Neither could any person in the 
power of another stipulate that any- 
thing should be given him after the 
death of the person in whose power 
he was, because it was his father or 
master who appeared to be speaking 
in him. And if any one stipulated 
thus, ‘ Bo you promise to give the 
day before I die ? or the day before 
you die ? ’ the stipulation was in- 
valid. But since all stipulations, as 
we have already said, derive their 
force from the consent of the con- 
tracting parties, we have thought it 
proper to introduce a necessary alte- 
ration in this respect, so that now, 
whether it be Stipulated that a thing 
shall be given aher, ot immediately 
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before, tbe death either of the sti- 
pulator or the promissor, the stipu- 
lation is good. 

Gai. iii. 100 ; 0. Tiii. 38. 11,' C. iv. 11. 

A stipulation ^pridie quam moriar^ was held to be invalid, 
because tbe date when the thing promised became due could 
not be fixed until the death happened, and then the action 
would only be acquired for or against the heirs, exactly as in 
the case of a stipulation ^ dahis post mortem J (Gai. iii. 100.) 
Gains says, inelegans visum est ex heredis persona incipere 
obligationem ; it was out of the due order of things that a 
man should enter into an obligation in which no action could 
be brought until after his death. Justinian does away with 
all these subtleties. 


14. Item si quis ita stipulatus 
erat, si navis ex Asia venerit, hodie 
dare spondes ? inutilis erit stipii- 
latio, quia prsspostere concepta est. 
Sed cum Leo inclytse recordationis 
in dotibus eamdem stipulationem 
quse praspostera nuncupatur, non 
esse rejiciendam existimavit, nobis 
placuit et hiiic perfectum robur 
accommodare, ut non solum in 
dotibus sed etiam in omnibus valeat 
hujusmodi conceptio stipulationis. 


14. Also, if any one stipulated 
thus, ^ If a certain ship arrives to- 
morrow from Asia, do you engage to 
give to-day ? ^ the stipulation would 
be void, as being preposterous. But> 
since the Emperor Leo, of glorious 
memoiy, decided that such a stipula- 
tion, which is termed ^rcBposbea'a^ 
ought not to be rejected with re- 
spect to marriage-portions, we have 
thought it right to give it complete 
validity, so that now, every stipula- 
tion made in this way is valid, not 
only with respect to marriage-por- 
tions, but whatever may be its object. 


C. vi. 23. 25. 


Such a stipulation was said to be prcepostere concepta (i. e. 
the things which should come post are placed prce), because 
tbe payment is to be made at once, and thus is placed before 
(prcc) instead of after (post) the fulfilment of the condition. 
Under Justinian’s enactment the contract was binding at 
once, but payment could not be enforced until the condition 
was fulfilled. (C. vi. 23. 25.) 

15. Ita autem concepta stipu- 15. A stipulation made thus, as if, 
latiq, veluti si Titius dicat, cum for instance, Titius says, you 
moriar^ dare spondes? vel cum promise to give when I die,’ or 
morieris ? et apud veteres utilis * when you die ? ^ was considered 
erat et nunc valet. valid by the ancients, and is so now. 

D. xlv. 1. 45. 3. 

This stipulation was said to be valid because the thing was 
to be given ‘non post mort&niy sed ultimo vitce tempore.^ 
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(G-Ai. ii. 232.) The same might he said. of the stipulation 
^ dari pridie quam moHarJ 

16. Item post mortem alterius 16. We may also validly stipulate 

recte stipulamur. that a thing shall be given after the 

death of a third person. 

D. xlv. 1. 45. 1. 

The death of a third person was an uncertain term, which 
might be as legitimately affixed to a stipulation or any other 
uncertain time. The reason which prevented the stipulation 
post mortem meam or tuam did not apply. 

17. Si scriptum in instrnmento 17. If it be written in an instrii- 

fuerit promisisse aliquem, perinde ment that a person has promised, 
habetur atque si interrogatione the promise is considered to have 
preecedente responsum sit. been given in answer to a precedent 

interrogation. 

See Paul. Sent. v. 7. 2. TJlpian says(D. ii. 14. 7. 12) that 
if, at the end of the instrument of an agreement, the words 
usually added were found, viz. rogavit Titius^ spopondit 
Mcevius^ the agreement was taken to be a stipulation unless 
it were expressly shown that it was in reality only a pactum. 

18. Quoties plures res una stipu- 18. When many things are com- 

latione comprehend untur, si quidem prehended in one stipulation, a man 
promissor simpliciter respondeat binds himself to all, if he answer 
dare spondeo, propter omnes tene- simply ^ I promise to give.’ But, 
tur. Si vero unam ex his vel if he promise to give one, or some of 
quasdam daturum se respondent, the things stipulated for, he is bound 
obligatio in iis pro quibus spopon- only with respect to the things com- 
derit, contrahitur: expluribusenim prised in his answer. For, of the 
stipulationibus una vel quaedam different stipulations contained in 
videntur esse perfectae ; singulas the question, only some are con- 
enini res stipulari, et ad singulas sidered to have been answered, as 
respondere debemus. for each object a separate question 

and a separate answer is required. 

D. xlv. 1. 83. 4, • B. xlv. 1.4,5. 

19. Alteri stipulari (ut supra die- 19. No one, as we have already 

turn eat) nemo potest: inventae said, can stipulate for another, for 
sunt enim hiijusmodi obligationes this kind of obligations has been in- 
ad hoc ut unusquiaque sibi acquirat vented, that every person may ac- 
quod sua interest ; ceterum, ut alii quire what it is for his own advan- 
detur, nihil interest stipulatoris. tage to acquire ; and it cannot be for 
Plane si quis velit hoc facere, poe- his interest that a thing should be 
nam stipulari eonveniet, ut nisi ita given to another. But if any one 
factum sit ut comprehensum est, wishes to stipulate for another, he 
conimittatur poenae stipulatio etiam should stipulate for a penalty pay- 
ei cuj us nihil interest; poenam enim ahle to him, although he would 
quum stipulatur quis, non illud in- otherwise receive no advantage from 
spicitur quid intersit ejus, sed quae the obligation, so that if the pro- 
sit quantitas in condition© stipula- missor does not perform his promise, 
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tionis. Ergo si <][tiis stipuletar tlie stipulation for the penalty may 
Titio dari, nihil agit ; sed si addi- he valid even for a person who had 
derit poenam, nisi dederis tot aureos no interest in the performance of the 
dare spondes ? tunc committitur promise ; for when a penalty is sti- 
stipulatio. piilated for, it is not the interest of 

the stipulator that is regarded, hut 
the amount of the penalty. If, there- 
fore, any one stipulates tljat a certain 
thing shall he given to Titius, this is 
void ; hut if he adds a penalty, ‘ Do 
you promise to give me so many 
aurei if you do not give the thing 
to Titius ? ’ this stipulation hinds 
the promissor. 

D. xlv. 1. 38. 17. 

20. Sed et si quis stipuletur alii, 20. But, if any one stipulate for 

cum ej us ihteresset, placuit stipula- anoth er, havin g himself an interest in 
tionem valere. Nam si is qui the performance of the promise, the 
pupilli tutelam administrare coepe- stipulation is valid. Thus if he who 
rat, cessit administrationecontutori has begun to act as tutor afterwards 
suo, et stipulatus est rem pupilli gives up the administration to his 
salvam fore ; quoniam interest sti- co-tutor, and stipulates for the secu- 
pulatoris fieri quod stipulatus est, ritjr of the estate of his pupil, since 
cum ohligatus futurus esset piipillo it is for the interest of the stipulator 
si male gesserit, tenet ohiigatio. that the promise should he per- 
Ergo et si quis procuratori suo dari formed, as he is answerable to the 
stipulatus sit, stipulatio vires hahe- pupil for maladministration, the oh- 
hit j et si creditor! dari stipulatus ligation is binding. So if a person 
sit, quod sua interest, ne forte vel stipulates that a thing shall be given 
poena committatur, vel praedia dis- to his procurator, the stipulation is 
trahantur quae pi^ori data erant, effectual. So,too, is a stipulation that 
valet stipulatio. a thing shall he given to a creditor of 

the stipulator, the stipulator having 
an interest in the performance of the 
promise ; as, for instance, that he 
may avoid becoming liable to a penal 
clause, or that his immoveables, 
given in pledge, should not he sold, 
D. xlv. 1. 38. 20. 23. 

See note on paragr. 4. The tutor was liable for all his co- 
tutor did. (See Bk. i. Tit. 24.) 

21. Versa vice, qui aliumfactu- 21. Conversely, he who undertakes 

rum promisit, videtnr in ea esse for the performance of another, is 
causa ut non teneatur, nisi poenam not hound unless he promises imder 
ipse promiserit, a penalty. 

D. xlv. 1. 38. 2. 

22. Item nemo rem suam futu- 22. No man can validly stipulate 

ram, in eiim casum quo sua sit, that a thing which will hereafter 
utiliter stipulatur, belong^ to him shall he given him 

when it becomes Ms. 

D. xlv. 1. 87. 
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WLen the time was come, the stipulation would have 
nothing on which to take effect. 

23. Si de alia re stipulator sen- 23. If the stipulator intend one 

serit^ de alia promissor, perinde thing, and a promissor another, an 
nulla contrahitur ohligatio, ac si ad obligation is no more contracted than 
interrogatum responsum non esset: if no answer had been made to the 
veluti, si hominem Stichum a te interrogation; for instance, if any 
^uis stipulatus fuerit, tu de Pam- one has stipulated that you should 
philo senseris quern Stichum vocari give Stichiis, and you understood 
credideris. him to refer to Pamphilus, thinking 

that Pamphilus was called Stichus. 

D. xlv. 1. 137. 1. 

Stipidatio ex utriusque consensu valet (D. xlv. 1. 83. 1.) 
And if the seeming consent implied in pronouncing the words 
of the stipulation was vitiated by a mistake under which one 
party spoke of one thing and the other of another, the stipula- 
tion was void ; but if the mistake was only with reference to 
something in, or relating to, the thing they were speaking of, 
i. e. if they were really speaking of the same thing, but one 
party was under some misapprehension respecting it, the stipu- 
lation was valid. So it was valid if fraud or violence had been 
used to procure it ; but though in such cases it was valid, the 
rights it gave were worthless under the jurisdiction of the 
prsetor, who always allowed exceptiones doli^ metus, &c., by 
which the action brought on the stipulation was repelled. 

24. Quod turpi ex causa promis- 24. A promise made to effect a 
sum est, veluti si quis homicidium base purpose, as to commit homicide 
vel sacrilegium se facturum pro- or sacrilege, is not binding, 
mittat, non valet. 

D. xlv. 1. 26, 27. 

A thing was said to be promissumfi ex turpi causa, when it 
was promised, being itself illegal or immoral, or was the reward, 
or depended on the happening, of anything illegal or immoral. 

25. Cum quis sub aliqua condi- 25. If a stipulation be conditional, 

tione stipulatus fuerit, licet ante although the stipulator dies before 
conditionem decesserit, postea exi- the accomplishment of the condition, 
stente conditione heres ejus agere if, afterwards, the condition is ac- 
poteat. Idem est et ex promissoris complished, his heir can demand the 
parte. execution of the promise; and so, 

too, the heir of the promissor may 

be sued. 

D. xlv. 1. 07. 

26. Qui hoc anno aut hoc mense 26. A person who stipulates that a 

dari stipulatus eat, nisi omnibus thing shall be given to him in such 
partihus anni vel mensis prseteritis a year or month, cannot legally de- 
non recte petet. mand the thing promised, until the 

whole year or month has elapsed. 

D. xlv. 1. 42. 
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27. Si fimdum dari stipnleris Yel 27. If you stipulate for a piece of 
Lominem, non poteris continuo ground, or a slave, you cannot in- 
agere, nisi tantum spatium prsete- stantly demand the thing, hut must 
rierit qiio traditio fieri possit. wait until enough time has passed 

for delivery to have been made. 

D. xlv. 1. 73. 


Tit. XX. DE FIDEJUSSORIBUS. 

Pro eo qui promittit, solent alii It is customary that other persons, 

obligari, qui fidejussores appellan- termed fidejussor es^ should bind 
tur ,• quos homines accipere solent themselves for the promissor j cre- 
dum curant ut diligentius sibi cau- ditors generally requiring that they 
turn sit. should do so, in order that the secu- 

rity may be greater. 

Gai. iii. 115. 117. 

Besides the principal parties to a stipulation, the stipulator 
and the promissor, there might be accessory parties, called re- 
spectively adstipulatores and adpromissores. The adstipu-- 
latOT either received the same promise as his principal did, and 
could, therefore, have the same actions, and equally receive or 
exact payment ; or he only stipulated for a part of that for which 
the principal stipulated, and then his rights were co-extensive 
"with the amount of his own stipulation. In the early law, the 
chief use of an adstipulator was, probably, to supply the place 
of a procurator at a time when the law refused to allow stipula- 
tions to he made by procuration. A might make a stipulation, 
and know that at the time when payment would be due he 
would be abroad. He, therefore, joined B in the stipulation, 
who could receive payment, or bring an action in his place. 

Before the time of Justinian no one could stipulate validly 
for a thing after his own death (see Tit. 19. 13), and, there- 
fore, those who wished to make such a stipulation joined an 
adstipulator with them, and this adstipulator could bring an 
action, or receive payment, after the death of the stipulator. 
As in the days of Gaius, all contracts could be made by pro- 
curation, it appears from his account of the adstipulator^ which 
is the only one we have, that the only use of the adstipulator 
was to make this stipulation post mortem suam valid. ( Gai. 
iii. 117.) 

The adstipulator could not transmit his right of action even 
to his heirs. His rights were purely personal, because he was 
selected by the stipulator, to whom he stood in the relation of 
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a mandatary, from motives of personal confidence. (Gal iii. 
114.) 

The adjpromissores were accessory to tlie promise, in order 
to give the stipulator greater security. They were guarantees 
for the fulfilment of the promise ( Gai. iii. 1 1 6), and these 
guarantees were termed sponsores when Eoman citizens, as 
they pledged themselves by the word spondeo, a word which 
citizens alone could utter, and fidepTomissores when pere- 
griiifi (Gai. iii. 120), because, in binding themselves, they 
used the expression mea promitto. 

The sponsores and fidepromissores held a position, in many 
respects, the exact converse of the adstipulator* They made 
the same promise as their principal, or one not so extensive, 
for they might only choose to become guarantees to a certain 
extent ; they could not bind themselves for more than their 
principal was hound for. They were often employed to remove 
any objections that might be made to the capacity of their 
promissor, as, for instance, that he was imputes and con- 
tracting without the consent of his tutor. Their heirs were 
not bound (Gal iii. 120), and they might recover from their 
principal by an actio mandati what they had advanced for 
him. (Gal iii. 127.) 

By the lex Furia (circ. 95 b.c.) their obligation was only 
binding for two years, and the amount of the liability of all 
was divided equally among all living at the time when the 
guarantee was enforced. 

These restrictions, the limitation of the intervention of 
sponsores and fidepromissores to verbal contracts, and their 
obligation dying with them, made it necessary that there 
should be a more unfettered mode of becoming surety for a 
party to a contract- This was supplied by the introduction ot 
the fidejicssores, who could hind themselves in every kind of 
obligation, and who transmitted their obligation to their heirs. 
In the time of Justinian, sponsores and fidepromissores had 
been long obsolete, and as, under his legislation, stipulations 
post mortem suam were allowed, there was no longer any 
occasion for the intervention of adstipulatores^ and, conse- 
quently, none of the additional parties to a verbal contract, 
except jftdejussom, are mentioned in the Institutes. 

Gains mentions other laws besides the lex Furia^ bearing on 
the subject of the additional paxties to a contract, and as the 
effect of some of their provisions is traceable in what we read 
with respect to fidejussores in this Title, it may be as well to 
notice them here. (1.) The lex Apuleia {102 b.c.) established 
a kind of partnership (quandam societatem) between thedif- 
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ferent sponsores ox jideprormssoTes ; any one of them who had 
paid the whole debt could recover from the others what he had 
paid in excess of his own share by an action ^ro soclo, (G-ai. 
iii. 122.) (2.) A law, the name of which is illegible in the 

manuscript of Gains, perhaps the lex Apuleia^ required that 
the creditor should give notice beforehand, for what amount he 
was going to exact security, and how many sponsores or fide-- 
pTomissoTes there were to be. (3.) The provisions of the lex 
FwTia (95 b.o.) have been noticed above. (4.) A lex Cornelia 
(81 B.C.), referring not only to sponsores and fidepromissores^ 
but to all sureties, and therefore to fidejussores (which, perhaps, 
shows the date of the first introduction of fidejussores), pro- 
vided that no one should bind himself for the same debtor, to 
the same creditor, in the same year (idei'n pro eodems apud 
eundem^ endem anno)^ for more than 20,000 sesterces. (Gai. 
iii, 1 24, 125. ) (5.) Lastly, a lex Pwblilia gave sponsores an 
advantage over any other sureties, for they were allowed to 
recover from their principal what they had paid, by a special 
action {actio depensi), and, if he denied his liability, they 
recovered double. (Gai. iii. 127.) 

Intercedere was the proper term for becoming bound for the 
debt of another ; satisdare for the giving surety for the obli- 
gation of the principal ; satisaccipere for the receiving it. 

The senatus-consultum Velleianum (D. xvi. 1. 2. 1), 46 
A.D., forbad women ever to bind themselves for another person. 

1. In omnibus aiitem obligationi- 1. Fidejussores may be added in 

bus assumi possunt, id est, sive re, every kind of obligation, i.e. whether 
sive verbis, sive literis, sive con- the obligation is contracted by the 
sensii contractse fuerint ; atneillud delivery of the thing, by words, hy 
q[uidem interest utruin civilis an writing, or by the consent of the 
naturalis sit obligatio cui adjiciatur parties. Nor is it material, whether 
fidejussor, adeo quidem ut pro servo the obligation to which fidejussor 
quoqiie obligetur, sive extraneus sit is made an additional party, is civil 
qui fidejussorem a servo aceipiat, or natural ; so much so, that a man 
sive ipse dominiis in id quod sibi may bind himself as a fidejussor for 
naturaliter debetur. a slave, either to a stranger or to the 

master of the slave, when the thing 
due to him is due by a natural obli- 
gation. 

Gai. iii. 119; 1). xlvi. 1.8.5. 

In omiii obligatione. This was the principal advantage 
gained by the introduction of fidejussores, 

2. Fidejussor non tantum ipse 2. A fidgussor^ not^ only binds 
obligatur,*8ed etiam heredem oblL himself, but also his heir. 

gatum relinduit, 

L. xlvi. 1. 4 1. 
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This was the second chief point of difference between 
fidejussores and sponsores, ov fidepromis^ovea. 

8. Fidejussor et prsecedere obli- 3. A Jidejimor maybe added either 

gationem et seq^ui potest before or after an obligation is en- 

tered into. 

D, xlvi. 1. 6, pr. and 2. 

Probably the formality of verbal contracts exacted that the 
words of the principal should precede those of the accessory. 

4, Si plures sint fidejussores, 4. Where there are several Jide- 
quotquot erunt numero, singuli in Jussores, whatever is their number, 
solidum ^ tenentur ; itaque liberum each is hound for the whole debt ; 
est creditori, a quo velit solidum and the creditor may demand the 
petere. Sed ex epistola divi Hadri- whole from any of them he pleases, 
ani compellitur creditor a singulis, But, by a rescript of the Emperor 
qui modo solvendo sunt litis con- Hadrian, the creditor is forced to 
testatee tempore, partes petere : divide his demand between all those 
ideoque, si quia ex fidejussoribus Jidejussores who are solvent at the 
eo tempore solvendo non sit, hoc time of the litis contestation so that, 
ceteros onerat Sed si ab uno fide- if any of the Jidejimores is not sol- 
jussore creditor to turn consecutus vent at that time, the rest have so 
fupit, hujus solius detrimentum much additional burden. But, if the 
erit, si is pro quo fidejussit solvendo creditor obtains his whole demand 
non sit; et aibi imputare debet, from one of theyXc^eyw^som, the whole 
cum potuerit adjuvari ex epistola loss falls upon him* alone, if the prin- 
divi Hadriani, et desiderare ut pro cipal debtor cannot pay ; for he has 
parte in se detur actio. no one but himself to blame, as he 

might have availed himself of the 
resci-ipt of the Emperor Hadrian, and 
might have required that no action 
should be given against him for 
more than his share of the debt. 

Gai. hi. 121 ; D. xlvi. 1. 26. 

The provision of the lex Fwria not applying to fidejussores, 
they W’'ere bound for all they bad promised, and as each pro- 
mised for himself alone, the one first sued had no remedy 
against the other fidejussores, until the rescript of Hadrian 
provided one, and gave him what was called the beneficium 
divisionis; but under the lex Furia, the liability was divided 
among the different sureties ipso jure, whereas the surety first 
sued was obliged expressly to claim the benefit given by the 
rescript of Hadrian. 

There were two other privileges or beneficia of which the 
fidejussor might avail himself : one was, that cedendarum ac-- 
tionum, by which the surety could, before paying the creditor, 
compel him to make over to him the actions which belonged to 
the stipulator, and thus the fidejussor coixld sue those bound 
with him, or the principal debtor (1>. xlvi 1.17), and this was - 
often more advantageous than having recourse to actions which 
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the fidejussor might himself have brought, because, if the 
creditor had taken pledges, they were transferred to the fide- 
jussor. (D. xlvi. 1. 59.) 

TherQ was also a beneficium ordinis, or, as it was otherwise 
termed, excussionis or discussionis^ introduced by Justinian 
(Nov, 4. 1) : by this a creditor was bound to sue the principal 
debtor first, and could only sue the sureties for that which he 
could not recover from the principal. 


5. Fidejussores ita ohligari non 
possunt, ut plus debeaut quam 
debet is pro quo obligantur : nam 
eorum obligatio accessio est prin- 
cipalis obligationis, nec plus in ac- 
cess! one potest esse quam in prin- 
cipali re ; at ex diverse, ut minus 
debeant, obligari possunt. Itaque 
si reus decern aureos promiserit, 
fidejussor in quiuque recte obliga- 
tur ; contra vero obligari non potest. 
Item si ille pure promiserit, fide- 
jussor sub conditione promittere 
potest, contra vero non potest : non 
solum enim in quantitate, sed etiam 
in tempore minus et plus intelligi- 
tur ; plus est enim statim aliquid 
dare, minus est post tempus dare. 


Gai. iii. 


5. FideJusHores cannot bind them- 
selves for more than the debtor is 
bound for ; because tbeir obligation 
is accessory to the principal obliga- 
tion ; and the accessory cannot con- 
tain more than the principal. They 
may, however, hind themselves for 
less. Therefore, if the principal 
debtor promises ten mirei, the Jide- 
jvssor may he bound for five, but the 
Jidejnsso7' cannot be bound for ten, 
when the principal debtor is hound 
only for five. Again, when the prin- 
cipal promises unconditionally, the 
Jtdejussor may promise conditionally, 
but not vice versa. For the terms 
more and less are used not only with 
respect to quantity, hut also with re- 
spect to time ; it is more to give a 
thing instantly, it is less to give it 
after a time. 

1L3. 126. 


6. Si quid autem fidejussor pro 
reo solverit, ejus reeuperandi causa 
habet cum eo mandati j udicium. 


6. If a fidejussor has made pay- 
ment for the debtor, he may have an 
actio mandati against him to recover 
what he has paid. 


Gai. iii. 127. 


7. Greece fidejussor ita accipitur, 7. A fidejussor may bind himselt 
ry Ifiy TriffTH KtX&vwjXkyu), ^ iXtu sive in Greek, by using the expression 
/3ow\o/zai ; sed et si c/)7?gf dixerit, pro ry h/jiy ttl'ith hXtnM (I order upon 
eo erit ac si dixerit Xgyw. my faith), Xfyw (1 say), . eX<o or 

(SoiiXofiiti (I wish) ; if he uses the 
word it will be equivalent to 
A€>W. 

B. xlvi. 1, 8. 


The appropriate Latin formula was, ^ Idem fide mea esse 
jubeoj" but this formula was, probably, never insisted on, as the 
formuljB ‘spondee^ Hdem fide mea promitto^ were. 

8. In stipulationibus fidejusso- 8. It is a general rule in all stipu- 
rum sciendum est generaliter hoc lations of fidejussores, that whatever 
accipi, ut quodcumque scriptum sit is stated in writing to have been 
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quasi actum, videatur etiam actum; done, is considered really tc 
ideoque constat, si quis scripserit been done. If, therefore, an^ 
se fidejussisse, videri omnia solem- states in wiiting* that he has h 
niter acta. himself as a fidejussor ^ it is presu 

that all the necessary forms \ 
observed. 

D. xlvi. 1. 30. 


Tit. XXL DE LITEEARUM OBLIGATIOXE. 

Olim scriptura fiebat obligatio Formerly there was made by writ- 
qu 0 e nominibus fieri dicebatur^ quae ing a kind of obligation, which was 
nomina hodie non sunt in usu. said to be made no?mmbus. These 
Plane si quis debere se scripserit nomma are now no longer in use. 
quod ei numeratum non est, de pe- But if any one states in writing that 
cunia mini me numerata post mul- he owes a sum which has never 
tumtemporisexceptionemopponere really been told out to him, he can- 
non potest ; hoc enim ssepissime not, after a long time has elapsed, 
constitutum est. Sic fit ut et hodie, use the exception, non numercdce 
dum queri non potest, scriptura pecunice^ i. e. that the money has not 
obligetur, et ex ea nascitur con- been told out. This has been often 
dictio, cessante scilicet verborum decided by imperial constitutions; 
obligati one. Multum autem tern- and thus it may be said, even at the 
pus in hac exceptione antea quidem present day, as he cannot relieve 
ex principalibus constitutionibus himself from payment, he is bound 
usque ad quinquennium precede- by the writing, and that the writing 
bat. Sed ne creditores diutius pos- gives rise to a condition, in the 
sint suis pecuniis forsitan defrau- absence, that is, of any verbal obli- 
dari, per constitutionem nostram gation. The length of time fixed 
tempus coarctatum est, ut ultra as barring this exception, was, tinder 
biennii metas hujusmodi exceptio imperial constitutions antecedent to 
minime extendatiir. our time, not less than five years. 

But, that creditors might not be ex- 
posed too long to the risk of being 
defrauded of their money, we have 
shortened the time by our constitu- 
tion, and this exception cannot now 
be used beyond the space of two 
years. 

Gai. iii. 128-130. 133, 134; C. iv. 30. 14. 

A contract was said to be formed Uteris when it originated 
in a certain entry or statement of it being made in the books 
of the creditor with the consent of the debtor. Regularity in 
keeping accounts, and in entering all matters of business in a 
private ledger, was considered one of the first duties of a 
Roman citizen. • Cicero speaks of a failure in this duty as au 
almost insupposable act of negligence and dishonesty. (See 
•pro Eoscio^ 3. 1 and 3.) Events, as they occurred, were jotted 
down in rough memorandums called and these were 
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erred at least once a month to the ledger {codex or tab nice). 
s only this ledger which had any legal importance. If any 
put down in his ledger that he had advanced such a sum of 
ley to another {expmsum ferre)^ this entry was an admis- 
jle proof of the fact. If the debtor also had made a cor- 
.•esponding entry in his ledger {acceptum the tallying 

of the two together made what was called an obligatio Uteris. 
These two entries had, in fact, exactly the same effect as if the 
two parties had entered into a stipulation. But this was not 
all : the creditor was not to be placed entirely at the mercy of 
his debtor, whose wilful or accidental negligence preventing a 
proper entry, might make the obligation fail. The real source 
of the obligation was taken to be the consent of the debtor to 
the entry made by the creditor. If the debtor made a corre- 
sponding entry in his ledger, this was a conclusive proof that 
he had consented to the creditor’s entry ; but if he did not, 
then the creditor might still prove, in any way that he could, 
that he had really made his entry with the debtor’s consent. 
Of course, if he had really paid the money over, this, if proved, 
wo\tld show beyond a doubt that the debtor had consented. 

The foundation of this contract Uteris being the payment 
of a sum certain by the creditor, the obligation was always 
for a sum or certain thing, and was therefore enforced by 
condictio certi, more usually termed simply condictio. 

As the creditor put down the name of his debtor, the word 
‘nomeiU came to signify a debt ; and Gains speaks of ^nomina 
iranscrlptidy’^ referring to the nomina being transcribed from 
the adversaria to the codex. He says this transcriptio took 
place (1) a re in perso^iam^ as when something being already 
ow(‘d, as, for instance, under a contract of sale, or of letting 
to hire, the debtor assented to the creditor making an entry 
of the debt (Gai. iii. 129): this operated as a novatio (see 
Introd. sec. 89) of the old debt, and the creditor could now 
employ a condictio to enforce his claim ; (2) the transcriptio 
took place a persona in personam^ viz. when one man took 
on himscdf the debt of another. (Gat. iii. 130.) 

These contracts were peculiar to Roman citizens. Peregrini 
had, as a substitute, syngraphce^ signed by both parties, or 
cki rvgraphaj signed only by the debtor. These syngraphcB 
and ehirofjrapha were not mere proofs of a contract, but were 
insf nun cuts on which an action could be brought, and the 
making of which operated as a novation of an existing debt. 

The word most usually employed for a mere memorandum 
intended to furnish a proof, and not to give a right of action, 
was cautio. In the time of Justinian there had ceased to be 
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any real difference between chirographa and cautiones. Any 
writing stating that a sum was due sufficed as the ground of 
an action. 

In every period of the law, if there was a formal verbal con- 
tract, the written contract was thought subsidiary, and was 
merged in the stipulation, as the text says, nascitur conclictio^ 
cessante scilicet verborum ohligatione. 

If the debtor had given a mere memorandum, a ^ caxitio," 
and then denied his liabilit}’’, he had to prove that, in spite of 
the eautio^ he was not bound. The burden of proof was 
against him ; but if a contract formed Uteris had been made, 
the civil law treated it exactly as it did a stipulation. The 
contract was conclusive evidence of the liability. Fairly or 
unfairly, the debtor must abide by this contract. The pr^tor, 
however, when the debtor had not really received the money, 
permitted him to repel the action of the creditor by an exception 
called the ^ except) o non numeratoe pecwnice^^ by which the 
debtor insisted that the money which formed the consideration 
of the obligation had never been told or counted out to him ; 
and here the burden of proof was considered to fall on the 
creditor. It was for him to prove that he had paid the money ; 
not for the debtor to prove that he had not. The obligation 
was so often entered into before the money was really paid, that 
the law, to prevent fraud, insisted on the creditors proving the 
payment if it were denied ; but after a certain number of years, 
originally five, and reduced by Justinian to two, the onuspro^ 
handi was shifted again, and the debtor had to prove that he 
had not received the payment. During this interval, however, 
if the debtor were really defrauded, he might protest in a public 
act against the writing which bound him, or bring an action 
against the creditor to compel him to give it up (C. iv. 30. 7 ) ; 
and a constitution in the Code (iv. 30. 14. 4) permitted him to 
make his exception perpetual by a formal announcement to 
the creditor of his intention to do so. 


Tit. XXIL DE CONSElSrSU OBLIGATIOXE. 


Consensu fiunt ohligationes in 
emptionibus venditionibus, loca- 
tiouibus conductionibus, societa- 
tibus, mandatis. Ideo auteni iatis 
modis consensu dieitur obligatio 
contrahi, quia neqiie scripturaneque 
pra3sentia, omnimodo opus est, ac 

Gt 


Obligations are formed by the mere 
consent of the parties in the contracts 
of sale, of letting to hire, of partner- 
ship, and of mandate. An obligation 
is, in these cases, said to be made by 
the mere consent of the parties, be- 
cause there is no necessity for any 
Q 



450 


LIB. III. 


TIT. XXIII. 


nee dari qiiidquain necease est ut 
su^^^talltiam capiat obligatio; sed 
suiiicit eos qui negotia gerunt con- 
seiitire : imde inter absentes quo- 
que talia negotia contrabuntur, 
veluti per epistolam vel per nun- 
tium. Item in bis contractibus 
alter alteri obligatur in id quod 
alterum alteri ex bono et sequo 
prfBstare oportet, cum alioquin in 
\erborimi obligationibiis alius sti- 
puletur, alius promittat. 


Gai. iii. 


writing, nor even for tbe presence of 
the parties : nor is it requisite that 
anything should be given, to make 
the contract binding, but the mere 
consent of those between whom the 
transaction is carried on suffices. 
Thus these contracts may be entered 
into by those who are at a distance 
from each other, by means of letters, 
for instance, or of messengers. In 
these contracts, each party is bound 
to the other to render him all that 
equity demands, while in verbal 
obligations, one party stipulates and 
the other promises. 

135. 137. 


We now pass to contracts which belong to the jus gentium^ 
wffiich have nothing of the peculiar characteristics of the old 
civil law of Eoine, and which are perfected by the simple con- 
sent of tbe parties. As is remarked in the concluding words 
of the text, these contracts by simple consent, unlike the con- 
tracts of which we have hitherto spoken, are bilateral ; there 
is something which binds both parties ; whereas the older and 
peculiarly Eoinan contracts were only unilateral. In a stipula- 
tion, for instance, it was only the promissor that was bound. 
These contracts ^ consensu^ were not enforced by actions 
stvicti juris^ such as were proper to the peculiarly Eoman 
contracts of mutuum^ stipulation, and contracts made Uteris^ 
blit by actions ho7icB fideij i. e. prsetorian actions, in which 
equitable principles were permitted to govern the decision. 
(See Introd. sec. 106.) 


Tit. XXm. DE EMPTIOXE ET YENDITIONE. 


Emptio et venditio contrahitur 
pimul atque de pretio convenerit, 
quamvis nondum preti urn nimiera- 
tum sit, ac ne arra quidem data 
fuerit: nam quod arrje nomine 
datur, argumeatum est emptionis 
et venditionis coutractoe. Sed haec 
quidem de emptionibus et vendi- 
tionibus qiise sine scriptura consis- 
tunt, obtinere oportet; na.m nihil 
a nobis in huj us modi venditionibus 
inn 0 vat urn e&t. In iis autem quae 
scriptura conheiuntur, non aliter 
pevfectam essevenditionemet emp- 
tionem constituimus, nisi et instru- 


The contract of sale is formed as 
soon as the price is agreed upon, 
although it has not yet been paid, 
nor even an earnest given ; for what 
is given as an earnest only serves as 
proof that the contract has been 
made. This must be understood of 
sales made without writing ; for with 
regard to these we have made no 
alteration in the law. But, where 
there is a written contract, we have 
enacted that a sale is not to be con- 
sidered completed unless an instru- 
ment of sale has been drawn up, 
being either written by the contract- 
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menta emptionis fueriut conscripta, ing parties, or at least signed by 
vel manu propria contrahentinm, them, if wiitten by others j or if 
vel ab alio quidem scripta a con- drawn up by a tahellio^ it must be 
trahentibus autem subscripta, et si formally complete and finished 
per tabelliones fiant, nisi et com- throughout ; for as long as anything 
pletiones acceperint, et fuerint par- is wanting, there is room to retract, 
tibus absoluta : donee enim aliquid and either the buyer or seller may 
deest ex his, et pcenitentise locus retract without sufiering loss : that 
est, et potest emptor vel venditor is, if no earnest has been given. If 
sine poena recedere ah emptione. earnest has been given, then, whe- 
Ita tamen impune eis recedere con- ther the contract was widtten or nn- 
cedimus, nisi jam arrarum nomine written, the purchaser, if he refuse to 
aliquid fuerit datum : hoc etenim fulfil it, loses what he has given as 
subsecuto, sive in scriptis sive sine earnest, and the seller, if he refuse, 
Bcriptis venditio celebrata est, is has to restore double ; although no 
qui recusat adimplere contractum, agreement on the subject of the 
si quidem est emptor, perdit quod earnest was expressly made, 
dedit ; si vero venditor, dupluni 
restituere compellitur, licet super 
arris nihil expressum est. 

Gai. iii. 139 ; 0. iv. 21. 17. 

The contract of sale belonging to the jus gentium was 
attended with none of those material symbols which charac 
terized the formation of contracts under the civil law. Directly 
one person agreed to sell a particular thing, and another to buy 
it, the contract was complete; no thing need be delivered, no 
money paid, in order that an obligation should arise. On the 
mutual consent being given, the seller was bound to deliver, 
the buyer to pay the price. The change which Justinian here 
introduced is that, w^hen, in giving this mutual consent, they 
agree that the teriYis of the contract shall be reduced to writing, 
they shall be considered not to have consented to the contract 
until it is committed to writing. 

The aTTce were either signs of a bargain having been struck, 
as, for instance, when the buyer deposited his ring with the 
seller (D. xix. 1. 11. 6), or consisted of an advance of a por- 
tion of the purchase-money. They were also intended as a 
pfoof that the purchase had been made. Justinian gave these 
deposits a new character by making them the measures of a 
forfeit in case either party wished to recede from his bargain, it 
being open to either party to retract if he chose to incur this 
forfeit. This power of retracting by forfeiture of the deposit, 
or double its value, was a great change in the law ; and when 
Justinian says in hujusmodi venditionihus nihil innovatum 
est, he must be understood only to be referring to unwritten 
contracts of sale, in which there was no deposit made as 
earnest. It will be seen from the text that this power of 
retraction was given whethoir th^ contract was made with 
writing or without. 


c a 
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Besides a buyer and a seller, there must, in a contract of 
sale, be a fixed price and a particular thing sold. The jurists 
are very minute in their distinctions of the nature of the thing 
sold. There is a distinction with regard to things future and 
uncertain forming the object of a sale, which is worth men- 
tioning. Either a proportionate price may he agreed to be 
paid on a greater or lesser number of things that may be 
actually realized, as ‘ so much a-head for all the fish I catch 
to-da}^'/ which is termed rei speratcB emptio ; or a definite sum 
may be agreed on as the price of the possibility of any number 
of things, more or less, being realized, as ^ so much for the 
chance of all the fish I catch to-day;’ and this was termed 


spei emptio, (D. xviii. 1. 8. 

1. Pretium autem coustituiopor- 
tetjiiam nullaemptio sine pretio esse 
potest; sed et ceitiim esse dehet. 
Alioq_iua si inter aliq[uos ita conve- 
ners t, ut qiiantiTitius rem icstima- 
verit, tanti sit empta, inter veteres 
satis abundeque hoc duhitabatur, 
siye constat venditio sive non. Sed 
nostra decisio ita hoc constituit, ut 
quoties sic composita sit venditio 
quanti ille sestimaverit, sub hac 
conditione staret contractus ut, si 
quidem ipse qui nominatiis est pre- 
tiiim detinierit, omnimodo secun- 
dum ejus aestimationein etpretiuin 
persolvaturetrestradatur, utvendi- 
tio ad effeetum perducatur emptore 
quidem exempto actione,venditore 
ex vendito agente. Sin autem 
ille qui nominatus est vei noluerit 
vel non potuerit pretium definire, 
tunc pro nihilo esse venditionem, 
quasi nullo pretio statute. Quod 
jus, cum in venditionibus nobis pla- 
cuit, non est absurd um et in loca- 
tionibus et conductionibus trahere. 

Gat. iii. 140 

2. Item pretium in numerata 
pecunia consistere debet; nam in 
ceteris rebus an pretium essepossit, 
veluti an homo aut fundus aut toga 
alter! us rei pretimnesse possit, val- 
de qurerebattir. Sabinus et Cassius 
etiain in alia reputantposse pretium 
consistere : unde iliud est quod 
Tulgo dicebatur, permutatione re- 
rum emptionem et venditionem con- 
trahi, eamque speciem emptionis et 
yenditionis vetustissimam esse; ar- 


1. It is necessary that a price 
should be agreed upon, for there can 
be no sale without a price. And the 
price must be fixed and certain. If 
the parties agree that the thing shall 
be sold at the sum at which Titius 
shall value it, it was a q uestion much 
debated among the ancients, whether 
in such a case there is a sale or not. 
We have decided, that when a sale 
is made for a price to he fixed by a 
third person, the contract shall be 
bindingimder this condition — that if 
this third person does fix a price, ^ the 
price to be paid shall be determined 
by that which he fixes, and that ac- 
cording to his decision the thing shall 
be delivered and the sale perfected. 
But if he will not or cannot fix a 
price, the sale is then void, as being 
made without any price being fixed 
on. This decision, which we have 
adopted with respect to sales, may 
reasonably be made to apply to con- 
tracts of letting to hire. 

; 0. iv. 38. 15. 

2. The price should consist in a 
sum of money. It has been much 
doubted whether it can consist in 
anything else, as in a slave, a piece 
of land, or a toga. Sabinus and Cas- 
sius thought that it could. And it is 
thus that it is commonly said that 
exchange is a sale, and that this form 
of sale is the most ancient. The tes- 
timonv of Homer was quoted, who 
says that part of the army of the 
Greeks procured wine by an ex- 
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gumentoqueutebantur Graeco poeta change of certain tbings. The pas- 
Homero, quialiqua parte exercitum sage is this : — 

Achivorum Tinum sibi comparasse ‘ The long-haired Achaeans pro- 
ait, permutatisquibusdam rebus, his cured wine, some by giving copper, 
verbis : — others by giving shining steel, others 

by giving hides, others by giving 
EvQev dp' oLviZovTo KaprjKo/jLoufVTtg oxen, others by giving slaves.’ 

'Axatoi, The authors of the opposite school 

^AXXoi pki/ ^^^01 d' cdBtavt were of a contrary opinion: they 

(TL 0 rip<p, thought that exchange was one thing 

*AXXol oa ptvdig^ dWoL S' avroTffc and sale another, otherwise, in an 

{BoaacTLj’j exchange, it would be impossible to 

*AXXf)t S' dvSpaTToSaaai, say which was the thing sold, and 

which the thing given as the price ; 

Diversse scholse auctores contra for it was contrary to reason to con- 
sentiebant, aliudque esse existima- aider each thing as at once sold, and 
bant permutationem rerum, aliud given as the price. The opinion of 
emptioneni et venditionem : alio- Proculus, who maintained that ex- 
quin non posse rem expediri per- change is a particular kind of con- 
mutatis rebus, quse videatur res ve- tract distinct from sale, has deser- 
nisse etquse pretii nomine data esse ; vedly prevailed, as it is supported by 
nam utramque videri et venisse et other lines from Homer, and by still 
pretii nomine datam esse, ration em more weighty reasons adopted by 
non pad. SedProculisententiadi- preceding emperors: it has been 
centis,permutationempropriamesse fully treated of in our Digests, 
speciem contractus a venditione se- 
paratam, merito prsevixluit, cum et 
ipsa aliis Homericis versibus adju- 
vatur, et validioribus rationibus ar- 
gumentatur. Quod et anteriorea 
divi principes admiserimt, et in 
nostris Digestis latius significatur. 

Gai. iii. 141 ; D. xviii. 1. 1. 11 j C. iv. 64. 7. 

A sale and an exchange differ so little that it might seem 
natural to treat the promise to exchange as raising an obliga- 
tion equally with the promise to deliver a thing sold ; it was 
indeed the opinioil of the Sabinians that it did so ; but this 
opinion did not prevail, and the law recognized no obligation 
as existing under an agreement to exchange unless one party 
had delivered to the other the thing he had promised. Ex 
plaeito permutationis nulla re secuta^ constat nemini actio- 
nem competere, (C. iv. 64. 3.) If one party had delivered 
the thing, he has a condictio to get it back, or an action 
jpToescri'ptis verbis to recompense himself for all he lost by 
delivering it. 

In a contract of sale the seller was not bound to make the 
buyer absolute master {dominus) of the thing sold, as he would 
have been in a stipulation. (D. xviii. 1. 25. 1.) What he was 
bound to do was this : 1st. He was bound to deliver the thing 
itself {prcestare^ tradere), (D. xix. 1. 11. 2), to give free and 
Undisturbed possession of it (possesaioTvern vacimin prceatare) 
(D. xix. 1. 2. 1), and to give lawful possession of it (prcBstare 
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licere habere). (D. six. 1, 30. 1.) 2ndlj. He was bonnd, if 
the buyer was disturbed in bis possession by the real owner 
(which was termed evictio), to recompense him for what he 
lost. (D. six. 1. 11. 2.) And 3rdly. To secure the buyer 
ag^linst secret faults; if such faults were discovered, either 
compensation might be claimed to a greater or less amount 
according as the seller had or not knowledge of the defect (D. 
xix. 1. 13), or the contract might be rescinded, and the thing 
returned (which was termed redhibitio — redhibere est facere 
lit riirsus habeat venditor quod hahuerit). (D. xxi. 1.21.) 
The buyer might also strengthen his position by exacting a 
stipulation from the seller, binding him to give possession, &c,, 
and probably to do so was the only means of attaching the 
above-mentioned incidents to a contract of sale, until at a com- 
paratively late time of Koman law these incidents were held to 
be attached to it by the nature of the contract. In the case of 
eviction it was customary, and under the provision of the Edict 
of the CuTule JEdiles it was obligatory, when the thing sold 
was of some value, to stipulate for double the amount of the 
price. (D. xxi. 2. 37 ; xxi. 1. 31.) 

The buyer was bound to make the seller the real owner of 
the money paid as the price {emptor nummos venditoris fa- 
cere cogitur^ D. xix. 1. 11. 2), and w^as also bound to pay 
interest on the purchase-money from the day when he had 
received the thing sold. (D. xix. 1. 13, 20.) 

The lines cited in the text are from II 7. 472 ; probably the 
alii versus alluded to are those describing the exchange be- 
tween Glaucus and Diomede. {IL 6. 235.) 


3. Onmautem emptioetvenditio 
contracta sit, quod effici dixinius 
simul atque de pretio convenerit, 
cum sine scriptura res agitur, peri- 
culum rei venditse statim ad emp- 
torem pertinet, tametsi adliuc ea 
resemptori Iradita non sit. Itfique 
si homo mortuus ^it vel aliqiia par- 
te coipoiis Imsus fuei'it, aiit sedes 
totse vel aliqua ex parte incendio 
coneumptae fuerint, aut fundus vi 
fluminis totus vel aliqua ex parte 
ablatus sit, sive etiam iniindatione 
aquae aut arhoribiis turbine dejectis 
longe minor aut deterior esse 
cosperit, emptoris damnum eat, cui 
necesse est, licet rem non fuerit 
nactus, pretium solvere. Qiiicquid 
eiiim sine dolo et culpa venditoris 
accidit, in eo venditor securus est. 
Bed etsi post emptionem fundo 


3. As soon as the sale is con- 
tracted, that is, in the case of a 
sale made without writing, when the 
parties have agreed on the price, all 
risk attaching to the thing sold falls 
upon the purchaser, although the 
thing has not vet been delivered to 
him. Therefore, if the slave dies or 
receives an injury in any part of his 
body; or a whole or a portion of the 
house is burnt: or a whole or a por- 
tion of the laud is carried by the force 
of a flood, oris diminished or deterio- 
rated by an inimdatinn, or by a tem- 
pest making havock with the trees, 
the loss falls on the purchaser, and 
although he does not receive the 
thing, he is obliged to pay the price, 
for the seller does not suffer for any- 
thing which happens without any 
design or fault of nis. On the other 
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aliquid per alluvionem accessit, ad hand, if after the sale the land is 
emptoris commodum pertinet; nani increased by alluvion, it is the piir- 
etcommodum ejus esse debet cu- chaser who receives the advantage, 
jus periculum est. Quod si fuge- for he who hears the risk of harm, 
rit homo qui veniit, aiit surreptiis ought to receive the benefit of all 
fuerit, ita ut neque dolus neque that is advantageous. If a slave who 
culpa venditoris interveniat, ani- has been sold, runs av^ay or is stolen, 
madvertendum erit an custodiam withoutany fraud or fault on the part 
ejus usque ad traditionem venditor of the seller, we must inquire whe- 
susceperit: sane enim si suscepit, ther the seller undertook to keep him 
ad ipsius periculum is casus per- safely until he was delivered over; if 
tinet ; si non siiscepit, securus est. he undertook this, what happens is 
Idem et in ceteris animalihus cete- at his risk ; if he did not undertake 
risque rebus intelligimus: utique it, he is not responsible. The same 
tamen vindicationem rei et con- would hold in the case of any other 
dictionem exhibere debebit emp- animal or any other thing, but the sel- 
tori, quia sane qui nondum rem ler is in any case bound to make over 
emptori tradidit, adhuc ipse domi- to the purchaser his right to a real or 
nus est. Idem est etiam de furti personal action, for the person who 
et de damni injuriae actione. has not delivered the thing is still its 

owner ; and it is the same with re- 
gard to the action of theft, and the 
action damni infurics, 

I), xviii, 6-8 5 D. xviii. 1. 35. 4. 

If the seller were proprietor of the thing sold, he would re- 
tain this proprietorship (cfommmm)imtil he delivered it to the 
buyer, and the buyer received it, or xintil the property in it was 
passed by the buyer having paid the price, or given security 
for it, or in some way satisfied the seller [cere sohito, velfirle- 
jussore data, vel alias satisfacto^ D. xiv. 4. 5. 18). Until 
this delivery, he retained the thing in his custody, and if it bad, 
meanwhile, any accretion, or suffered any diminution, he was 
still the dominus of the thing which was increased or decreawsed, 
and so the rule res domino perit may be said to have been true 
of him. But his obligation bound him to deliver the thing 
exactly in the state in which it might happen to be at the time 
of delivery ; and so it made no real difference to him whether 
there was an accretion or diminution. But whatever happened 
to the thing sold, the price fixed on remained due. For the 
obligation of the buyer being a distinct and independent obli- 
gation, the price could not alter, but remained fixed. The 
seller was, however, answerable for the care with which he pre- 
served the thing while in his custodiy^ periculum rei ad empto^ 
rempertinet dummodo mstodiam venditor aut traditionem 
prcestet (D. xlvii, 2. 14, pr.) And he was not only bound 
to guard against gross and ordinary negligence {dolnm et 
culpam prmstare, D. xiii. 6. 5. 2), but to preserve it more 
carefully even than his own property, diligentiam prcestet 
exactiorem, quam in snis rebus adhiheret (D. xviii. 6. 3.) 
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The actio furti and the actio are noticed in 

Tit. 1 and 4 of the Fourth Book. 

, 4. Emptio tarn sub conditione 4. A sale may he made condition- 
qiiam pure contrabi potest: sub ally or unconditionally; condition- 
conditione, veluti si Sticbus intra ally, as for example, ^ If Sticbus suits 
cerium diem tihi placuerit, erit tibi you within a certain time, he shall be 
eniptua aureis tot. purchased by you at such a price. ^ 

Gai. iii- 146. 

The exact opposite might be contracted for: if within a 
certain time you find Stichus does not suit you, let it be con- 
sidered you have not bought him. The jurists then said that 
the vsale was a pur a emptio^ qum sub conditione resolvitur, 
(D. xli. 4. 2. 5.) Stichus is sold, but within a certain time 
the contract may he rescinded. 

The generic name for the accessory agreements which modi- 
fied the principal contract was pact(x. Some of these pacta 
are treated of at considerable length in the Digest (D. xviii. 2 
and 3), different names being appropriated to those most fre- 
quently in use; as, for instance, the in diem addictio, when 
the thing was sold, but if the seller had a better offer within a 
certain time, the contract might be rescinded (D. xviii. 2); 
and the lex commissoria^ which was a general agreement for 
the rescission of the contract if either party violated its terms, 
and was especially used to enable the seller to demand back 
the thing sold, if the price was not paid by a certain day. 

We may observe that the Code (iv. 44. 2 and 8) permits a 
seller, at all times, to rescind a contract if he had not received 
half its real value. 

5. Loca sacra vel religiosa, item 5. A sale is void when a person 
puhli(*a, veluti forum, hasilicam knowingly purchases a sacred or re- 
frustra quis sciens emit. Qune ta- ligious place, or a public place, such 
men si pro profanis vel privatis de- as a Forum or Basilica. If, however, 
ceptiis a venditore emerit, hahebit deceived by tlie vendor, he has sup- 
action em ex empto quod non habere posed that wliat he was buying was 
ei lieeat, ut consequatur quod sua profane or private, as he cannot have 
interest deceptum non esse. Idem what he purchased, he may bring an 
juris est, si hominem liberum pro action ar ewpto,tcy recover whatever 
servo emerit. it would have been worth to him 

not to have been deceived. It is 
the same if he has purchased a free 
man, supposing him to be a slave. 
jy. xviii. 1. 4. 6; D. xviii. I. 62. 1. 

This paragraph is probably inserted in order to contrast the 
effects of a contract of sale with those of astipulation. In 
the strict civil law, ignorance that a thing was not a subject of 
commerce would not help the person who had stipulated for it. 
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But in a contract of sale, if the seller had, and the buyer had 
not, known the real character of the thing he was buying, the 
buyer could recover against the seller anything he lost by 
entering into the bargain ; for instance, he would not only 
receive back the purchase-money, but also would be entitled 
to interest upon it from the date of its payment. 

The contract of sale gave rise to two direct actions, the actio 
ex vendito^ or venditi, belonging to the seller, and the actio 
ex empto or empti, mentioned in the text, belonging to the 
buyer. 


Tit. XXIV. DE LOCATIONE ET CONDUCTIONE. 


Locatio et conductio proxima est 
emptioni et venditioni, iisdemque 
juris regulis consistit: nam ut emp- 
tio et venditio ita contrahitur si de 
pretio convenerit, sic etkm locatio 
et conductio ita contrahi intelli- 
gitur si merces constituta sitj et 
competit locatori quidem locati 
actio, conductori vero conducti. 


The contract of letting to hire ap- 
proaches very nearly to that of sale, 
and is governed by the same rules 
of law. As the contract of sale is 
formed as soon as a price is fixed, 
so a contract of letting to hire is 
formed as soon as the amount to be 
paid for the hiring has been agreed 
on ; and tbe letter has an action 
locati, and the hirer an action con- 
ducti. 


B. xix. 2, 2, and 15, pr. 


The contract of letting oaa hire {locatio-conductio)^ like 
that of sale, was complete by the mere consent of the parties, 
and, like it, produced only personal obligations, and not any 
real rights. The hirer was, however, not even entitled to the 
possessio ; the latter still remained the possessor in the eye 
of the law, his duty not being prwstare rem licere habere^bvit 
prcestare re frui^ uti licere. 

There were three principal heads of this contract : 1, locatio- 
conductio rerum^ when one person let a thing and another 
hired it ; 2, locatio-cond/uctio operarum^ when one person let 
his services and another hired them ; 3, locatio -oondnctio 
operis, where one person contracted that a particular piece of 
work should be done, and. another contracted to do it. If in 
such a contract we look at the labour, &c. expended on the 
work, we should natuially call the person who did the work 
the locator, as it was he who let out his services for its per- 
formance ; hut the Eoman jurists generally looked at the work 
itself that was to be done, and spoke of the person who con- 
tracted for its performance, i.e. gave it out, as its locator, 
and the person who engaged to perform or execute it, i.e. took 
it in, as the conductor. The price of, or consideration for. 
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the letting, was generally called merces, sometimes pretium, 
and in the case of the letting of houses or land, pensio or 
reditvLS, In particular contracts, the conductor had special 
names, as the hirer of a house was called inquilinus^ of a 
farm, colonus. 

The duty of the letter was to guarantee the hirer against 
eviction, and to reimburse him for any useful or necessary 
expenses he had incurred ; the duty of the hirer was to take 
care of the thing hired (see paragr. 4), to give up the thing 
hired at the end of the term for which it was let, and to pay 
the price agreed on. 

The text gives us the names of the personal actions which 
belonged to the letter and the hirer respectively, the former 
having the actio locati^ the latter the actio coiiductu But 
actions of a very different kind were sometimes connected with 
this contract. In the case of land let to hire, certain instru- 
ments of farming and other property of the hirer were held 
as a security for the payment of the rent, and a real action, 
termed the actio Serviana^ because first introduced by the 
prsetor Servius^ was given to the letter to enforce his right 
to these things in case of nonpayment of the rent ; this action 
was gradually extended in its effects, and the extended action, 
under the name of actio quasi- Serviana, was used to enforce 
the rights of a creditor over anything given in pledge. (See 
Bk. iv. Tit. 6, 7 -) The praetor, too, gave an interdict, termed 
the interdictum Salvianum^ by which the letter enforced a 
claim to certain things, in case possession was refused by the 
hirer, after his hiring was at an end. (See Bk. iv. Tit. 15. 3.) 


1. Et q[u8B supra diximus, si alieno 
arhitrio pretium promissum fiierit, 
eademet delocatioue etcondiictione 
dicta esse intelligamua,.si alieno ar- 
hitrio merces permissa fuerit. Qua 
de causa, si fulloni pohenda curaa- 
dave, aut sarcinatori sarcienda ves- 
timenta quis dederit, nulla statini 
mercede constituta, sed postea 
tautum daturus quantum inter eos 
convenerit, non proprie locatio et 
conductio contrahi intelligitur, sed 
eo nomine actio prsescriptis verbis 
datur. 

Ga. 1. iii. 143 j 


1. What we have said above of a 
sale in which the price is to be fixed 
by the decision of a third person, 
may be applied to the contract of 
letting to hire, if the amount to he 
paid for the hire is left to the deci- 
sion of a third person. Accordingly, 
if any one gives clothes to a fuller 
to be cleaned, or to a tailor to be 
mended, without fixing the sum to 
be paid for their work, a contract of 
letting to hire cannot properly be 
said to be made j but the circum- 
stances furnish ground for an action 
pi^aescriptis verbis. 

). xix, 2. 25) pr. 


Qua de causa^ i. e. ^ the price ought to be determined, and 
therefore,’ &c. ; the passage is taken rather unconnectedly out 
of Gaius. 
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Actio prcescriptis verbis, 

2. Prseterea, sicut Tulgo qusere- 
batur, an permutatis xebiis emptio 
et venditio contrabitur, ita quaeri 
solebat de locatione et conductione, 
si forte rem aliquam tibi utendam 
sive fruendam quis dederit, et in- 
vicem a te aliam rem utendam sire 
fruendam acceperit. Et placuit non 
esse locationem et conduction em, 
sed proprium genus esse contractus: 
Teluti si, cum unum bovem quis 
baberet et vicinus ejus unum, pla- 
cuerit inter eos ut per denos diesin- 
vicem boves commodarent ut opus 
facerent, et apud alteruni bosperiit, 
neque locati vel conducti neque 
commodati corapetit actio-, quia non 
fuit gratuitiim comraodatum; ye- 
rum prsescriptis verbis agendum est. 


Gat. iii. 144 ; 

3. Adeo autem familiaritatem 
aliquam inter se babere videntur 
emptio et venditio, item locati o et 
conductio, ut in quibusdam causis 
quseri soleat, utrum emptio et 
venditio contra h .tur, an locati o et 
conductio: ut ecce de prsediis quae 
perpetuo quibusdam fruenda tra- 
duntur, id est, ut quamdiu pensio 
sive reditus pro bis domino prseste- 
tur, neque ipsi conductori neque 
heredi ejus, cuive conductor berea- 
ve ejus id prsedium vendiderit aut 
donaverit aut dotis nomine dederit, 
above quoquo niodo alienaverit, aii- 
ferre liceat. Sed tab's contractus 
quia inter veteres dubitabatiir, et a 
quibusdam locatio, a quibusdam 
venditio existimabatur, lex Zenoni- 
ana lata est, quae emphyteuseos con- 
tractus propriam statuit naturam, 
neque ad locationem neque ad ven- 
ditionem inclinantem, sed suis pac- 
tionibus fulciendam. Et si quidem 
aliquid pactum fuerit, boc ita obti- 
nere ac si natura tabs esset con- 
tractus : sin autem nihil de periculo 
rei fuerit pactum, tunc si quidem 
totius rei interitus accesserit, ad 
dominum super boc redundare peri- 


(See note on Tit. 13. 2.) 

2. Moreover, just as the question 
was often asked, whether a contract 
of sale was formed by exchange, a 
similar question arose with respect 
to the contract of letting to hire, in 
case any one gave you a thing to use 
or take the fruits of, and in return 
received from you something else of 
which be was to have the fruits or 
use. It has been decided that this 
is not a contract of letting to hire, 
but a distinct kind of contract. For 
example, if two neighbours have 
each an ox, and agree each to 
lend the other bis ox, for ten days to 
make use of, and one of the oxen 
dies while in the care of the person 
to whom it does not belong, there 
will not be an action hcati, or con- 
duetiy or oonmiodati, since the loan 
was not gratuitous, but an action 
prcescriptis verbis. 

E. xix. 5. 17. 3. 

3. Contracts of sale and of letting 
to hire are so nearly connected, that 
in some cases it is questioned whe- 
ther the contract is one or the other. 
For instance, when lands are deli- 
vered over to he enjoyed for ever, 
that is, that as long as the rent is paid 
for the land to the owner, he cannot 
take away the land from the hirer 
or his heir, or any one to whom the 
hirer or his heir has sold, or given, 
or made a dowry of the land. As 
the ancients were in doubt as to 
this contract, some regarding it as a 
letting to hire, and some as a sale, 
the constitution of Zeno was made, 
which declared that the contract oi 
emphyteusis was of a special nature, 
and was not to- be confounded either 
with letting to hire*, or with sale, hut 
rested upon its own peculiar agree- 
ments; and that if any special agree- 
ment was made, it was to be observed 
as if to have such an agreement was 

art of the nature of the contract ; 
ut if no agreement was made as to 
the risks the thing might undergo, 
the risk of a total loss should fall 
upon the owner, and the detriment of 
a partial loss upon the occupier ; and 
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culum ; sin particularis, ad emphy- this we still wish to be considered 
teuticariuna hujnsniodi damnum the law. 

Tenire. Quo jure utimur. 

Gai. iii. 145 ; 0. iv. 66. 1. 


We have already given an account of emphyteusis in the 
note to Bk. ii. Tit. 5, 6. 

The law would naturally contemplate the contract under 
which the possessor entered as a locatio-couductio ; but the 
dominus seemed to have parted with so much of his interest, 
that it appeared doubtful whether it ought not rather to be 
considered as a sale. 


4. Item quseritur, si cum aurifice 
Titius convenerit ut is ex auro suo 
certi ponderis certteque formse 
anulos ei faceret, et acciperet verbi 
gratia aureos decern, utrum emptio 
et venditio contralii videatur, an 
locatio et conductio? Cassius ait, 
materise quidem emptionem et ven- 
ditionem contiahi, operce autem 
locatiouem et conductionem ; sed 
placnit tantum emptionem et wen- 
ditionem contrahi. Quod si suum 
aurum Titius dederit mercede pro- 
opera constituta, duhium non est 
quin locatio et conductio sit 


4. It is also questioned whether, 
when Titius has agreed with a gold- 
smith to make him rings of a certain 
weight and pattern, out of gold 
belonging to the goldsmith himself, 
the goldsmith to receive, ibr example, 
ten whether the contract is one 
of sale or letting to hire. Cassius 
says that there is a sale of the mate- 
rim, and a letting to hire of the gold- 
smith^s work; but it has been decided 
that there is only a contract of sale. 
If Titius gives the gold, and a sum 
is agreed on to he paid for the work, 
there is no doubt that the contract 
is then one of letting to hire. 


Gai. iiL 147. 


6. Conductor omnia secundum le- 
gem conductionis facere debet ; et 
si quid in lege prsetermissum fuerit, 
id ex bono et mquo debet praestare. 
Qui pro usu ant vestimentorum aut 
argenti aut jumenti mercedemaut 
dedit aut promisit, ab eo ciistodia 
tabs desiderate, qualem diligen- 
tissimus paterfamilias suis rebus 
adbibet : quam si prsestiterit, et 
aliquo casu rem amiserit, de resti- 
tuenda ea non ienebitur. 


5. The hirer ought to do everything 
.according to the terms of his hiring, 
and if anything has been omitted in 
these terms, he ought to supply it 
according to the rules of equity, lie 
who has given or promised a sum 
for the hire of clothes or silver, or a 
beast of burden, is required to bestow 
as great care on the safe custody of 
the thinghe hires, as the most careful 
father oi a family bestows on the 
custody of his own property. If he 
bestows such care, but loses the 
thing through some accident, he is 
not bound to restore it. 


D. xix. 1. 26. 3. 7. 


The subject of the distinctions, in the amount of care 
required in different cases, will be treated of in the notes t6 
paragr. 9 of the next Title. 
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6. Mortuo conductore intra tern- 6. If th« hirer dies during the 
pora conductionis, heres ejiis eodem time of his hiring, his heir succeeds 
jure in conductioue succedit. to all the rights given him by the 

contract. 

C. iv. 65. 10. 

Of course in locatio-conductio operarum or operis^ the 
death of the person who gave his services terminated the 
contract. 

The contract, in the case of a locatio-cond actio rei^ was also 
terminated by the sale of the thing hired. The buyer was not 
considered bound by the contract. Eviptori fundi non necesse 
est stare colonum cid prior dominus locavit ; nisi ea lege emit 
(C. iv. 65. 9) ; but the conductor could demand compensation 
from the locator. The contract ceasing if the thing was sold 
serves clearly to distinguish the interest of the conductor^ from 
a usufruct. The conductor had no real interest in the thing, 
but only a personal right against the locator^ while the usu- 
fructuary had a servitude, i.e. a real right, in the thing. The 
whole of the thing over which the usufruct extended could not 
be sold, because part of it, namely the usufruct, had already 
been parted with. 

The contract was also terminated if the rent was two years 
in arrear (D. xix. 2. 54. 1) ; if the conductor grossly misused 
the thing hired (C. iv. 65. 3); if the locator had indis- 
pensable need of it (C. ib.) ; or if the conductor was pre- 
vented from getting benefit from it. (D. xix. 2. 13. 7.) 

Tit. XXV. DE SOCIETATE. 

Societatem coire solemus aut A partnership is f<.)rmed either of 
totorum bonorum, qiiam Grseci the whole goods of the contracting 
epecialiter appellant, parties, to which the Greeks give the 

aut uni us alicujus negotiationis, special name of KoivoTrua^i,,^ or for 
veliiti mancipiorum emendorum some particular business, as the sale 
vendendorumque, aut olei, vini, or purchase of slaves, wine, oil, or 
frumenti emendi vendendique. wheat. 

Gai. iii. 148. 

The text, borrowed from Gains (iii. 148), gives the general 
division of partnerships into two classes according as they are 
universal or particular. In the Digest we have a further divi- 
sion by distinguishing five kindsof partnership. (D. xvii. 2. 5.) 

1. Societas universorum bonorum, in which everything 
belonging or accruing in any way to each partner is held in 
common. (D. xvii. 2. 1. 1.) 

2. Societas universorum quce ex qucestu veniunt^ i. e. of all 
things which sg;e gained or acquired by each partner through 
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such transactions as were contemplated in the formation of the 
contract ; but not of things belonging or accruing in other 
ways, such as inheritances or legacies. 

3. Socletas negotiationis alicujus, formed to carry on 
a particular business. 

4. Societas vectigalis^ formed to carry on the farming of 
public lands — a mere branch of the last, but subject to special 
rules. (D. xvii. 2. 5.) 

5. Societas rei unius^ when one or more particular things 
are held in common. 


1. Et quidem si nihil de partihus 
lucri et damni noniinatim convene- 
rit; asquales scilicet partes et in lucre 
et in damno spectantur. Quod si 
expressse fuennt partes, has seryaii 
debent; nec enim unquam duhium 
fuit quin yaleat conveutio, si duo 
inter se pacti sunt ut ad ununa 
quidem diise partes et lucri et damni 
pertineant; ad alium tertia. 

GtAI. i 


1. Unless the proportions of gain 
and loss have been specially agreed 
on, the shares of gain and loss are 
equal. If they have been agreed on, 
effect ought to be given to the agree- 
ment, for, indeed, the validity of the 
agreement has never been questioned, 
if two partners have agreed that two- 
thirds of the gain and loss should 
belong to the one, and one-third to 
the other, 
ii. 150. 


jEquales partes^ i. e. one equal share of the whole, not pro 
portional to what each contributes. 


2. De ilia sane conventione quse- 
situm est, si Titius et Seius inter se 
pacti sunt ut ad Titium lucri^ duse 
partes pertineant, damni tertia, ad 
Seium duse partes damni, ^ lucid 
tertia, an rata deheat haheri con- 
ventio ? Quintus Mutius contra 
naturam societatis talem pactioneni 
esse existimavit, et oh id non esse 
ratamhabendam. Ser^dusSulpitius 
cujus sententia prsevaluir, contra 
sensit, quia Sfepe quoruradam ita 
pretiosa est opera in societate, ut 
eos justum sit conditione meliore 
in societatem admitti*: nam et ita 
coiri posse societatem non dubi- 
tatur, ut alter pecuniam conferat, 
alter non conferat, et tamen lucrum 
inter eos commune sit, quia ssepe 
opera alieujus pro pecunia yalet. 
Et adeo contra Quinti Miitii sen- 
tentiam obtinuit, ut illud quoque 
constiterit posse conveniri, ut quis 
lucri partem ferat, damno non te- 
neatur; quod et ipsum Servius con- 
venienter sibi existimavit. Quod 
tamen ita intelligi oportet, ut si in 


2. But doubts have been raised as 
to the following agreement; suppos- 
ing Titius and Seius have agreed that 
two-thirds of the protit and one-third 
of the loss shall belong to Titius, and 
two-thirds of the loss and one-third 
of the profit shall belong to Seius, 
ought such an agreement to be valid? 
Quintus Mutius considered it as con- 
trary to the nature of partnership, 
and as therefore not to be held valid. 
Servius Sulpitiiis, on the contrary, 
whose opinion has prevailed, thought 
it valid, as frequently the services of 
particular partners are so valuable 
thatitis just to give them advantages 
inthetermsof the partnership. There 
can be no doubt that a partnership 
may be formed on the terms of one 
partner contiibuting money, and of 
the other not contributing, while yet 
the profit is comaion to both, as olten 
a man’s labour is equivalent to money. 
The opinion, therefore, contrary to 
that of Quintus Mild us, has prevailed, 
and it is admitted that by special 
agreement a partner may share the 
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aliqiia re lucrum, inaliqua damnum profit, and yet not be responsible for 
allatum sit, compensatione facta the loss, as Semus consistently held, 
solum quod superest inteUigatur This must be understfjod as meaning, 
lucri esse. that, if there is profit on one trans- 

action and loss on another, the ac- 
counts must be balanced, and only 
the net profit be reckoned as profit. 

Gal iii. 149 j D. xvii. 2. 30. 

A partnership in which one partner was totally excluded 
from gain was void. The jurists called it a leonina sooietas, 
as the other partner would have the lion’s share. (D. xvii. 
2. 29. 1.) 

With respect to the power of one partner to bind another, a 
point not touched on by Justinian, we may observe that as 
between the partners themselves, any one who acted in behalf 
of the rest was their mandatary, and, beyond acts of pure 
administration of their affairs, could only be empowered to act 
by their express desire {mandatum). If he were so empowered 
he had an action against them for all expenses and losses he 
incurred, and was bound to account to them for the profits. 
With regard to third persons, as the Eoman law, strictly 
speaking, took no notice of any one who was not a party to 
the particular contract, they could not sue, or be sued by, 
the remaining partners, who were not parties. The praetor, 
however, allowed the remaining partners to sue if they had 
no other means of protecting their interests (D. xiv. 3. 1, 2); 
and the stranger to sue, if the partners had benefited by the 
contract. (D. xvii. 2. 82.) 

3. Illud expeditum est, siinuna 3. Of course if the share on one 
causa pars fuerit expressa, veluti side only is expressly agreed on, as 
in solo lucro vel in solo damno, in on the side of profit only, or on 
altera vero omissa, in eo quoque that of loss only, the same share is to 
quod prsetermissum est, eamdem. be considered as held on the side of 
partem servari. which no mention is made. 

Gai. iii. 150. 


4. Manet autem societas eousque 
donee in eodem consensu persevera- 
verint; at cum aliquisrenuntiaverit 
societati, solvitur societas. Sed 
plane si quis callide in hoc renun- 
tiaverit societati, ut obveniens 
aliquod lucrum solus habeat: Yeluti 
si totorum boriorum socius, cum ab 
aliquo heres esset relictus, in hoc 
renuntiaverit societati ut heredita- 
tem solus lucrifaceret, cogetur hoc 
lucrum communicare ; si quid vero 
liicrifaciat quod non captaverit, ad 
ipsum solum pertinet. Ei vero cui 
renuntiatum est, quicquid omnino 


4. A partnership continues as long 
as the partners continue to agree that 
it shall do so ; but if any one partner 
renounces the partnership, then the 
partnership is dissolved. If, however, 
he makes this renunciation with a 
secret motive, such as that he may 
alone enjoy a gain which he knows 
awaits him ; for instance, if when a 
member of a partnership embracing 
all the property of each of the partners, 
he renounces the partnership to enjoy 
alone the advantage of an inheritance 
left him, he is compelled to share 
this source of gain with his partners. 
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post renuntiatam soeietatem ac- But if Be gains anything without 
quiritur, soli conceditur. such previous design, he alone profits 

^ by it: while the partner who has re- 

ceived his renunciation acquires alone 
all that falls to him subsequently. 

Gai. iii. 151. 

The contract of partnership may have different modifi- 
cations. It may be made during or from a certain time, or 
conditionally. (D. xvii. 2. 1.) But there can be no part- 
nership to last for ever, as no one can be forced to remain 
a partner against his will. (D. xvii. 2. 70.) Any partner may 
renlounce, i.e. withdraw, when he pleases. 

The remaining paragraphs of this Title treat of the modes 
in which the partnership may he dissolved. XJipian, enume- 
rating the causes of the dissolution of partnerships, says, 
‘ So<n.etas solvitur ex personis, ex rebus, ex voluntate, ex 
aetione.’ (D. xvil 2. 63. 10.) Ex personis, when one of the 
parties is dead or incapacitated; esc rebus, when the purpose 
of the partnership is effected, or its subject-matter has ceased 
to exist (this will include the cases of confiscation and cession 
of goods given in paragraphs 7 and 8) ; ex voluntate, when 
one partner wishes to withdraw ; and ex actione, when one 
partner compels a dissolution of partnership by action. We 
may add extempore, if the partnership was only temporary. 

5 Solvitur adhuc societas etiam 6. A partnership is also dissolved 

morte socii, quia qui soeietatem by the death of a partner, as he who 
contrahit, certam personam sibi enters into a partnership chooses a 
elicit Sed et si consensu plurium particular person to whom he hinds 
solietas contracta sit, morte unius himself. And even if there are more 
socii solvitur, etsi plures supersint, than two partners, the death of any 
nisiineoeimdasocietatealitercon- one dissolve.s the partnership al- 
venerit though more than one survive, unless 

on the formation of the partnership 
it has been otherwise agreed. 

Gal iii. 152,* D. xvii. 2. 65. 9. 

Although, in formingthe partnership, theparfcies might agree 
that, if any one ceased to be a partner, the rest should still 
continue partners, or, to speak more accurately, should imme- 
diately and without fresh agreement form a new partnership, 
yet no one could validly make it part of the contract that his 
heirs should, on his death, be admitted partners (D. xvii. 2. 59), 
the contract being personal. There was an exception made to 
this rule in the case of societates vectigales. (D. xvii. 2. 59.) 

6 Item si alicujus rei contracta 6. If the partnership has been 

soeikatia sit, et finis negoiio im- formed for a single transaction when 
nositus est, finitur societas. the transaction is completed, the 

^ partnership is ended. 

D. xvii. 2. 65. 10. 
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7. Publicatione quoqne distrahi 7. It is evident, also, that a part- 

societatem manifestum est, scilicet nership is dissolved by tbe confisca- 
si universa bona socii publicentur; tion of all the property of a partner; 
nam cum in ejus locum alius sue- for this partner, as he is replaced by 
cedat, pro mortuo habetur, a successor, is considered dead. 

D. xvii* 2, 65. 12. 

8. Item si quis ex sociis mole 8. So, too, if one of the partners, 

debiti prmgravatus bonis suis ces- borne down by the weight of his 
serit, et ideo propter publiea aut debts, makes a cession of his goods, 
privata debita substantia ejus ve- and his property is therefore sold to 
neat, solvitur societas ,* sed hoc satisfy his debts, public or private, 
casii, si adbuc consentiant in socie- the partnership is dissolved. But in 
tatem, nova videtui* incipere so- this case, if the parties agree still to 
cietas. continue partners, a new partnership 

would seem to be begun. 

Gai. iii. 153, 154. 

The persona of an individual might, we know, be destroyed 
even in his lifetime, as, for instance, by the maxima and minor 
capitis deminutio, by the sale of his property in the mass, 
either for the profit of the treasury in the case of criminals 
(se-ctio honoTum), or of private individuals in certain cases of 
insolvency (emptio honorum\ or when he had made a cessio 
bonorum under the lex Julia. (See Tit. 12 of this Book.) 
In the time of Justinian sales in one mass of a whole patrimony 
were obsolete, and therefore confiscation (pu6i/catio)and cessio 
bonorum are alone mentioned here, and these as taking away 
the fortune of the partner, and not as destroying his persoTia. 

Of course the partnership might be immediately renewed 
with tbe partner whose goods had been confiscated or ceded 
to creditors, if the other partners were willing to enter into 
what was really a new partnership, as it might if the partner 
had suffered the minor deminutio; for partnership, being 
a contract of the jus gentium, could be formed with a 
stranger. (Gai. iii. 154.) 

9. Socius socio utrum eo nomine 
tantum teneatur pro socio actmne,si 
quid dolo commiserit, sicut is qui 
deponi apud se passus est, an etiam 
culpae, id est deaidiae atque negli- 
gentiae nomine, queesitum est: prae- 
valuit tamen etiam culpas nomine 
teneri eum. Culpa autem non ad 
exactissimain diligentiam dirigenda 
est ; sufficit enim talem diligentiam 
in communibus rebus adMbere so- 
cium, qualem suis rebiis adMbere 
solet; nam qui parum diligentem so- 
cium sibi assumit, de se queri debet. 

H BC 


9. It has been questioned whether 
one partner can Be made answerable 
to another by the action pro socio, if 
be has been guilty of malicious 
wrong, as a depositary is, or whether 
also for a fault, that is, for careless- 
ness and negligence. Tbe opinion 
has prevailed that he is also answer- 
able for a fault, but the fault is not 
to be measured by a standard of tbe 
most perfect carefulness possible. It 
is sufficient that be should be as care- 
ful of things belonging to the part- 
nership as he is of his own property. 



466 


LIB. III. TIT. XXV. 


Por lie who accepts as partner a 
person of careless habits^ has only 
himself to blame. 

D. xvii. 2. 73, 

Soeietas jus quodammodo fraternitatis in se habet (D. 
17. 2. 63.) Hence each partner had something of a brotherly 
allowance (termed the heneficium eompetentioi) made for him, 
and was only held responsible to the extent of his means and 
power of action ; while, if he were condemned in an action 
pro sodo^ he was marked with infamy. 

The action pro socio was the remedy in almost every case 
that could arise between partners. It was employed, for in- 
stance, to enforce accounts, to get compensation for losses, and 
to dissolve the partnership. If any partner was guilty of a de- 
linquency, such as theft, he would be made amenable by such 
actions as the actio furti,vi bonorurn raptorum legis Aquilice, 
of which we read in the Fourth Book. There was also another 
action peculiar to partnerships, called the actio communi 
dividundo^ which was brought to procure a partition, by the 
judex^ of the common property. (See Introd. sec. 103.) 

The mention of culpa in the text gives occasion to notice 
a subject of importance not only as regards the particular 
contract of partnership, but as regards all other contracts. 

If one person who was bound to another by a contract, 
designedly subjected him to harm or loss {dammmi) with 
respect to anything included in the contract, the wrongdoer, 
in inflicting this wilful injury, was said to be guilty of dolus ; 
if he was the means of an injury not designed being inflicted, 
that unless the damnum was the result of unavoidable acci- 
dent, he was said to be guilty of culpa. This culpa would 
naturally admit of degrees. The fault might be one which 
any man in bis senses would have scrupled to commit, and it 
was then termed lata culpa {lata culpa est nimia negligentia^ 
id est, non intelligere quod omnes intelligunt ; D. L. 1 6. 2 13. 
2); or it might consist in falling short of the highest standard 
of carefulness to avoid injury that could be found ; such, for 
instance, as the carefulness employed in the management of 
affairs by a person who would deserve to be called bonus pater- 
familias, and the culpa was then termed levis or levissima. 
Or, again, it might consist in falling short of the care which 
the person guilty of the culpa was accustomed to bestow on 
his own affairs. In this last case we no longer measure by an 
absolute standard, but a relative one ; what is culpa in one 
man is not in another, and modern writers have therefore 
ispoken of it as being culpa levis in concrete^ i. e. as seen in 
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and measured by the particular individual, opposed to the 
culpa l&vis in ahstmcto^i. e. estimated by an absolute standard. 
The lata culpa was treated very much on the same footing 
with doluSy as there always seems something wilful in the ex- 
treme negligence, tlie crassa negligentia^ which characterized 
the lata culpa. The text affords us an example of the differ- 
ence between the culpa levis in abstracto and the culpa levis 
in concveto. The socius is not bound to render exactissima 
diligentia^ he is not to be answerable for the perfect care of a 
bonus paterfamilias ybnt he is to be judged by the amount of 
care which he bestows on his own property.. This may happen 
to be as great as that of a bonus paterfamilias^ but it may 
also happen to* be much less ; so- that, practically, though not 
necessarily, the culpa levis in concrete implies a lower degree 
of responsibility than the culpa levis in abstracto ; and hence 
many commentators arrange the culpa^ when thus couvsidered 
in concreto^ as belonging to the culpa lata^ and not to the 
culpa levis. We cannot properly consider it as belonging to 
the one more than the other, because it would depend on the 
character of the individual to which it most nearly approached. 
The technical term for to be responsible for malicious injury or 
a fault was dolum^ culpam preestare. Every contract bound 
•all parties dolum proestare, and a special agreement that the 
parties should not be so bound was void. (B. ii. 14. 27. 3.) 
The person for whose benefit or sake, or to- whose profit, the 
contract was made, was answerable for culpa levis ; and if both 
parties were benefited, both were answerable.. The person w^ho 
only had the burden, without the advantage of the contract or 
whom the matter in hand did not concern, was only answerable 
for lata culpa^ unless he had, either directly or tacitly, pro- 
mised to use greater diligence than the nature of the contract 
would make incumbent on him. A person, for instance, who 
meddled, unbidden, in tbe affairs of another, was bound to 
use exactissima diligentia. Lastly, those who, like partners, 
had their own property intermixed with the property of 
others, or those, as tutors and curators, who were obliged by 
law to administer the property of others, were bound to 
exert the diligence which they employed in the management 
of their own affairs. 

■ We may add, that when a person bound by a contract 
delayed to execute it, and this delay (mom) was of such a kind 
that culpa could be imputed to him, he was subjected to some- 
thing more than the necessity of fulfilling the contraetd, and 
especially he was in most cases liable to pay interest {usutcb). 
(D. xxii. 1.) , 
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Tit. XXVL BE MANBATO. 


Mandatum contraliitur quinqiie 
modis: sive sua tantum gratia aliquis 
tibi mandet, sive sua et tua, sive 
aliena tantum, sive sua et aliena, 
sive tua et aliena ; at si tiia tantum 
gratia mandatum sit, siipervaciium 
est, et ob id nulla obligatio nee 
mandati inter vos actio nascltur. 


The contract of mandate 'is formed 
in five modes j according as a man- 
dator gives you anything for his 
benefit only, or for his benefit and for 
yours ; or for the benefit of a third 
person only, or for his benefit and 
that of a liird person, or for your 
benefit and that of a third person. 
A mandate made for your benefit 
only is useless, and does not produce 
between you any obligation or action 
mandatL 


D. xvii. 1- 2. 


In the theory of Eoman law one person could not represent 
another. The person who actually made the contract, who 
uttered the binding words, or went through the binding 
formalities, was the only legal contractor; he alone could sue 
and he sued. The law would not take notice that it was 
really in behalf of another that he made the contract. 

But a friend on whom reliance could be placed might be 
persuaded to make the contract in his own name. Honour and 
friendship would then effect what the law would not compel. 
This friend would give up all that he gained by the contract 
to the person at whose request he entered into it. The promise 
to perform this act of friendship was given, in the old times of 
Eoman manners, with an appropriate formality. The person 
really interested took the friend by the right hand, and told 
him that he placed in his hand the trust he was anxious to 
have discharged. The trust, or commission itself, was hence 
called mandatum (manw datum), Plautus thus describes 
the ceremony. {Ca‘ptiv, ii. 3.) 

Tynb . — Hcec per dexter am tuam, te dexter a retinens manUy 
Ohsecro^ infidelior mihi ne fuas, quam ego sum tibi, 

Tu hoc age^ tu mihi her us nunc es, tu patronus^ tu pater ^ 
Tibi commendo spes opesque meas, 

Pk . — Mandavisti satis. 
The execution of a mandatum was thus a discharge of an 
office of friendship. Originem ex officio atque amicitia 
trahit, (B. xvii. 1, 1. 4.) And it never lost the traces of 
its origin. It was always necessarily gratuitous ; the man^ 
dafarius, i.e, the person charged with the mandatum^ was 
obliged to bestow on it the care of the most diligent pater^- 
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familias^ i. e. the greatest possible (C. iv. 35. 13), and if he 
failed to discharge the trust, and was condemned in an actio 
mandat% he was stamped with infamy. (D. iii. 2. 1.) 

When the introduction of the praetorian system furnished a 
method by which every equitable claim could be enforced, 
friends who entered into such an agreement were obliged to 
discharge their reciprocal duties. The praetor, by the actio 
mandati clirecta given to the mandator, compelled the man-- 
datarins to account for all he received, and to pay over the 
profits, and by the actio mandati contraria given to the 
mandatarius^ compelled the mandator (i. e, the person who 
requested the favour) to reimburse, with interest, the man- 
datarins for all expenses incurred, to indemnify him for all 
losses, and to free him from ail obligation contracted in the 
execution of the mandate. 

The praetorian law went a great step further, by allowing the 
mandator to bring equitable actions against, and to be sued 
by, the third party,, with whom the mandatarius contracted. 
Whatever direct actions the mandatarius would properly 
have brought or was liable to, the mandator was allowed to 
bring or was liable to, in their equitable form. As, for in- 
stance, where the mandatarius would have brought a con- 
dictio^ or an actio emvpti or venditi^ the mandator was allowed 
to bring a condictio utilis^ or an actio utilis empt% or venditL 
(D. iii. 5. 31.) In the case of a special mandate, these 
actions were allowed, as of course ; in the case of a general 
mandate, only when the mandator had no other way of pro- 
tecting his interests, a mandate being termed special when 
one man charged another with the execution of one or more 
particular things, and general when he asked him to represent 
him in all his affairs. (D. xvii. 1. 10. 5.) 

There were some acts, of a solemn character, in which one 
citizen could, at no time of Eoman law, act for another, such 
as bringing any of the legis actiones^ mancipation, making 
testaments, or the cretio or aditio of an inheritance. But it 
must be remarked that, apart from the praetorian enforcement 
of claims arising out of a mandatum, there were some excep- 
tions to the rule that one man could not represent another. 
The civil law, indeed, never permitted it, hut the praetorian 
system, in some instances, expressly recognized the interven- 
tion of an agent. Thus, a cognitor was allowed to conduct a 
suit on behalf of another (see Bk. iv. Tit. 10), and an agent 
was permitted by the edict to be appointed in carrying on 
trading operations before the mandatum received its full 
legal force. (See Bk. iv. Tit. 7.) 
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1. Mandantis tantum gratia in- 1. A mandate is made for tlie bene- 
tervenit mandatnm, veluti si quis fit of the mandator only ; if, for in- 
tibi mandet ut negotia ej us gereres, stance, any one gives you a mandate 
vel ut fundum ei emeres, vel ut pro to transact his business, to buy an. 
eo sponderes. estate for him, or to become surety 

for him. 

D. xvii. 1. 2. 1. 


Tbis is the usual case of a mandatum, Justinian employs 
berej, it may be remarked, the word sponderes, although 
sponsor e$ no longer existed. (See Tit. 20.) 

2. Tua et mandantis, veluti si 2. A mandate is made for your 
mandet tibi,ut pecuniam sub usuris benefit and that of the mandator ; if, 
crederes ei qui in rem ip&ius mutu- for instance, he gives a mandate to 
areturj aut si, volente te agere cum you to lend money at interest to a 
eo ex fidejussoria causa, tibi man- person who borrows it for the piir- 
det ut cum reo agas periculo man- poses of the mandator ; or if, when 
dantis, vel ut ipsius periculo stipu- you are about to sue him as a ^de~ 
leris ah eo quern tibi deleget in id Jussor, he gives you a mandate to sue 
quod tibi debuerat. the principal at his risk, or to stipu- 

late at his risk for something owed 
by him to you, from a person whom 
be appoints as his substitute. 

D. xvii. 1. 2. 45 D. xvii. 1. 45. 7, 8. 

Volente te agere cum eo ex fidejussoria causa* Under the 
law anterior to Justinian, the creditor could sue either the 
debtor or tbe fidejussor, but not both. If be proposed to sue 
the latter, the fidejussor might give him a mandatum to sue 
tbe debtor, and then, if tbe creditor did so, the fidejussor 
would be freed from any obligation as fidejussor, but would 
be bound as mandator; aod thus tbe mandate would be for 
the benefit of the fidejussor, because he would be sued after 
tbe principal, and for the benefit of the creditor, because be 
could sue the principal first and then tbe surety in bis quality 
of mandator, whereas he could not ordinarily sue both the 
principal and the surety, but was obliged to make bis choice 
between them. This could not be of any use after Justinian 
bad decided that the principal debtor should be sued first, and 
then, if there was any deficiency, tbe lessor. (See Tit. 20. 4.) 

Ab eo quern tibi deleget The debtor points out to tbe 
creditor a third person who owes the debtor a sum equal to 
his debt to the creditor ; and asks the creditor to stipulate 
with this third person for payment of the amount due from 
the debtor. If the third person does not pay, the debtor is 
held responsible as mandator. The creditor thus benefits, 
as be has two persons to sue, and the debtor benefits, because 
he employs his creditor to collect a debt due to him. 
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3. Aliena autem causainteryenit 3. Amandate is made for the hene- 

mandatum, veliiti si tihi mandet ut fit of a third person; if, for example, 
Titii negotia gereres, vel ut Titio the mandator bids you manage the 
fundum emeres, vel ut pro Titio affairs of Titius, or buy an estate for 
sponderes. Titius, or become surety for Titius. 

D. xvii. 1. 2. 2. 

Here, as the mandator has no interest in the affair, no 
ground for action can arise against him until the execution of 
the mandate. The mandataHus has an action to indemnify 
himself, and the mandator one to make the mandatarius 
account. 

4. Sna et aliena, veluti si de 4. Amandateis made for the bene- 

communibus suis et Titii negotiis fit of the mandator and of a third 
gerendis tibi mandet, Tel ut sibi et person, if, for example, the mandator 
Titio fundum emeres, vel ut pro eo givesyou a mandate to manage afiairs 
et Titio sponderes, common to himself and Titius, or to 

buy an estate for himself and Titius, 
or to become surety for himself and 
Titius. 

D. xvii. 1. 2, 3. 

5. Tua et aliena, veluti si tihi 5. A mandate is made for your 

mandetut Titio sub usuris crederes; benefit and for that of a third person, 
quod si ut sine usuris crederes, ali- if, for instance, the mandator bids you 
ena tantum gratia intercedit man- to lend money at interest to Titius. 
datum. Were the money lent without in- 

terest, the mandate would be only 
for the benefit of a third person. 

D. xvii. 1. 2, 5. 


6. Tua gratia intervenit manda- 
tum, veluti si tihi mandet ut pecu- 
nias tuas in emptiones potius pree- 
diorum colloces,quamfceneres; vel 
ex diverse, ut foeneres potius quam 
in emptiones pr«ediorum colloces. 
Cujus geneiis mandatum, magis 
consilium est quam mandatum, et 
oh id non est ohligatorium; quia 
nemo ex consilio obligatur, etiamsi 
non expediat ei ciii dabitur, cum li- 
berum cuique sit apud se explorare 
an expediat consilium. Itaque si 
otiosam pecimiam domi te habentem 
hortatus fueiit aliquis ut rem ali- 
quam emeres, vel earn crederes, 
quamvis non expediat tibi earn 
emisse vel credidisse,nontamen tibi 
mandati tenetur. Et adeo hsec ita 
sunt, ut qusBsitum sit an mandati 
teaeatur.qui mandavit tibi ut pecu- 
niam Titio foenerares? sed obtinuit 
Sabini sententia, ohligatorium esse 


6. A mandate is made for your 
benefit only, if, for example, the man- 
dator bids you invest your money in 
the purchase of land rather than put 
it out to interest, or, vice versa. Such 
a mandate is rather a piece of advice 
than a mandate, and consequently is 
not obligatory, as no one is bound by 
giving ad\ice, although it he not 
judicious, as eachmay judge for him- 
self what the worth of the advice is. 
If, therefore, you have a sum of 
money lying idle in your house, and 
any one advises you to make a pur- 
chase with it, or put it out to interest, 
although it may not he advantageous 
to you to have made this purchase, 
or to have lent your money, yet your 
adviser is not bound by an action 
mmidati. So much so, that it has 
been questioned whether a person is 
bound by this action who has given 
you a mandate to lend your money at 
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in Iioc casu mandatum, qnia non interest to Titiiis. But tlie opinion 
aliter Titio credidisses^ quam si tibi of Sabinius bas prevailed, that such a 
mandatum esset. mandate is obligatory, as you would 

not have lent your money to Titius 
unless the mandate had been given. 

Gai. iii. 156 j D, xvii. 1. 3. 6. 

It was a very narrow line which divided the expression of 
a mere opinion advising another person to do a thing, and 
such a request to him to do it as involved the responsibilities 
of a mandatum. Everything depended on the intention of 
the parties. The question was, did the person who expressed 
the opinion, or made the request, mean to say that, if the 
opinion would not be adopted, or the request granted, unless 
he made himself responsible for the consequences, he was 
willing to become responsible? If he did mean this, he was 
treated as a mandator. 

A mandator stood in this and similar cases almost exactly 
in the place of a fidejussor. Accordingly, in the Digest, and 
the Code, the two are treated of under the same head, de 
fidejussoribus et mandatoribus. For the mandate was an 
intercession i.e. a mode in which a third party steps in be- 
tween two others as a surety for one of them, and was subject 
to the general rules common to accessory contracts, such 
as the prohibition of the senatus-consultum Velleianum^ 
with respect to women, the benefits of discussion, of division, 
if there were more than one mandator^ and of cession of 
actions. (See Tit. 20. 4.) 

But the mandatum being a distinct, and not an accessory 
contract, it was, in some parts, distinguished from 2 , fide-- 
jtissio. The action brought by the mandatarius against the 
mandator did not free the debtor. Justinian, however, by 
a constitution (0. viii. 41, 28), placed fidejussores on the 
same footing in this respect. Secondly, the payment by the 
mandator of the sum due did not free the debtor. (D. xvii. 
1. 28.) Lastly, if the mandator paid the sum, he could 
compel the mandatarius to transfer to him, after the pay- 
ment, all his actions against the debtor. (D. xliv. 3. 76.) 

7. Illud quoque mandatum non 7. A mandate, again, is not obli- 
est obligatorium,quod contra bonos gatory which is contrary to ho7ii mo- 
mores est, veluti siTitiua de furto m; as, fur instance, if Titius gives 
aut de damno faeiendo, aut de in- you a mandate to commit a theft, or 
juria facienda tibi mandet; licet do a harm or injury; although you 
enim poenam istius facti nomine pay the penalty of what you may 
prsestiteris, non tamen ullam babes do, you have not in such a case an 
adversus Titium actionem. action against Titius. 

Gai. iii. 157 ; D. xvii. 1. 22. 6. 
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8. Is qui exequitiir mandatum, 8. A mandatary must not exceed 

non debet excedere finem mandati : tbe limits of the mandate; for in- 
ut ecce, si quis usque ad centum stance, if a mandator bids you buy 
aureos mandaverit tibi ut fundum land or become surety forTitiiis up to 
emeres^ vel ut pro Titio sponderes, tbe amount of a hundred aurd. you 
neque pluris emere debes, neque in must not exceed this sum in making 
ampliorem pecuniam tidejubere; tbe purchase or becoming smety, 
alioquin non babebis cum eo man- otberwiseyou will not bave an action 
dati actionem, adeo quidem ut Sa- mmidati ; so much so, that Sabinus 
bino et Cassio placuerit, etiamsi and Cassius thought that even if you 
usque ad centum aureos cum eo limited your action to ahundredat/re^, 
agere velis, inutiliter te acturum. you would bring it in vain. The 
Diverssescholseauctoresrecte usque authors of the opposite school think 
ad centum aureos te acturum exis- that you- may rightly bring an action 
timant, quae sententia sane benig- limited to a hundred and this 

nior est. Quod si minoris emeris, opinion is doubtless the more favour- 
habehis scilicet cum eo actionem ; able. If you lay out less on the pur- 
quoniam qui mandat ut si hi centum chase, you can certainly bring an 
aiireorum fundus- emeretur, is uti- action against the mandator ; for a 
que mandasse intelligitur ut mino- person who gives a mandate that an 
ris, si possit, emeretur. estate shall be bought for him at the 

price of a hundred aurd, is under- 
stood to mean that it should be 
bought for less if possible. 

G-ai.. iii. 161 ; D* xvii. 1. 3. 2 ; D. xvii. 1. 4, 5. 

Qui excessif^ aliud quid facere videtur, (D. xvii. 1. 5.) 
Sabinus, in giving the opinion mentioned in the text, insisted 
very rigorously on the effect of the thing done being aliud 
quid- 

9. Recte quoque mandatum con- 9. The mandate, although validly 
tracttim, si dum adhuc integra res formed, is extinguished, if before it 
sit, revocatum fuerit, evanescit. has been executed it is revoked. 

Gai. iii. 169. 

10. Item si adhuc integro man- 10. A mandate is also extinguished, 

dato mors alterius interveniat, id if, before it is executed, the mandator 
est, vel ejus qui mandaverit, vel or mandatary dies. But motives of 
illius qui mandatum susceperit, convenience have giverr rise to the 
solvitur mandaturn ; sed utilitatis decision, that if, after the death of 
causa receptum est, si eo mortuo the mandatary, you, in ignorance of 
qui tibi inandaverat, tu ignorans his decease, execute the mandate, 
eum decessisseexecutusfuerisman- you may bring an. action mmidati i 
datum, posse te agere mandati ac- otherwiseyou would beprejudiced by 
tione ; alioquin justa et pvobabilis what was allowable and naturaligno- 
ignorantia tibi damnum afferet. Et ranee. Similarly it has been decided 
huic simile est quod placuit, si dehi- that, if debtors make a payment to 
tores manumisso dispensatore Titii the steward of Titiiis, after he has 
per ignorantiam liberto solverint, been enfranchised, in ignorance of 
liherari eos ; cum alioquin stricta his enfranchisement, they are freed 
juris ratione non possent liherari, from their obligation, although, in 
quia alii solvissentquam eui solvere strict law, they could not be freed, as 
debuerint, they have made the payment to a 

person other than him to whom they 
ought to have made it. 

Gai. iii. 160. 
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Manumisso, It would be the same if the slave had not 
been enfranchised, but had been sold, or had his office of 
dispensatoT taken from him, without the knowledge of the 
debtors. (D. xlvi. 3. 51.) 

11. Mandatum non suscipere cui- 11. Every one is free to refuse ac- 

libet liberum est, susceptum aiitem cepting a mandate, but if it is once 
consunimandum est, aut quampri- accepted, it must be executed, or else 
mum renun tiand am, ut per semet- renounced soon enough to permit the 
ipsum aut per alium eamdem rem mandator executing it himself or 
mandator exequatur ; nam nisi ita through another. For, imless the 
reniintiatur ut integra causa man- renunciation is made so that the 
datoii reservetur eamdem rein ex- mandator is still in a position to do 
plicandi, nihilominusmandati actio this, an action mandati may he 
locum habet, nisi justa causa inter- brought in spite of the renimciiition 
cess it aut non renun tiandi aut in- of the mandatary, unless some good 
tempestive renuntiandi. reason has prevented him makingthe 

renunciation, or making it within a 

proper time. 

B. xviL 1. 22. 11. 

Nisi justa causa. For example, a sudden and serious ill- 
ness, a deadly enmity springing up between the mandator 
and the mandatarius, or the insolvency of the former. (D. 
xvii. 1. 23.) 

12. Mandatum et in diem dif- 12. A mandate may be made to 
ferxi, et sub conditione fieri potest, take efiect from a particular time, or 

may be made conditionally. 

D. xvii. 1. 1. 3. 

13. In summa, sciendum est man- 13. Lastly, it may be observed, 

datum, nisi gratuitum sit, in aliam that unless a mandate is gratuitous, 
formam negotii cadere, nam mer- it will take the form of some other 
cede constituta iudpit locatio et contract, for, if a price is fixed on, it 
conductio esse. Et, ut generaliter is a contract letting to hire. And 
dixerimus, quibus casibussine mer- generally we may say, that in every 
cede suseepto officio mandati aut case in which, whenever the duty 
depositi contraliitur negotium, iis being undertaken without pay, there 
casihus intervenientemereede loca- is a contract of mandate or deposit, 
tio et conductio contrahi intelli- in every such case, if pay is received, 
gitur; et ideo si fulloni polienda the contract is one of letting to hire, 
curandave vestimenta dederis, aut If, therefore, a person gives his 
sarcinatorisarcienda, nulla mercede clothes to a fuller to he cleaned, or 
constituta nequepromissa, mandati to a tailor to be mended, without any 
competit actio. pay being agreed on or promised, an 

action mandati may be brought* 

•Oai. ii. 162 ,' D. xvii. 1. 1. 4. 

Although the execution of the mandatum was necessarily 
gratuitous, yet, without making the contract a locatio con- 
duction a mandator might offer a reward to the mandatariuSn 
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not exactly in payment of, but in gratitude for, his services. 
Such a recompense was called a honorarium, a term that was 
especially applied to the recompense offered to those who 
exercised the liberal professions, such as philosophers, rheto- 
ricians, physicians, advocates, &c. These honoraria could 
not be made the subject of an action ; but the magistrate, 
prsetor, or prseses of the province pronounced extra ordineni 
(see Introd. sec. 108) whether they were due and what was 
the proper amount. (D. L. 13. 1.) 


Tit. XXVII. DE OBLIGATIOXIBUS QUASI EX 
CONTEACTU, 


Post genera contractum ennme- 
rata, dispiciamus etiam de iis obli- 
gationibus quae non proprie quidetn 
ex contractu nasci intelliguntur ; 
sed tamen, quia non ex maleficio 
siibstantiain capiunt, quasi ex con- 
tractu nasci videntur. 


Having enumerated the different 
kinds of contracts, let us treat of 
those obligations wbicb do not spring, 
properly speaking, from a contract, 
but yet, as they do not take their 
origin from a delict, seem to arise, as 
it were, from a contract. 


If obligations were to be considered as always arising either 
ex contractu, or ex delicto, one man could only be bound to 
another in one of two ways ; either by a mutual exercise of 
will he bad entered into an agreement with him, or he had 
done him some injury which he ought to repair. But there 
were many instances in which justice required that he should 
be considered bound, where no contract bad been made, and 
where nothing to which the law gave the technical term of 
delictum had been committed. Such cases, however, if sepa- 
rately examined, would approach more nearly either to an 
ohligatio e contractu or to one e delicto. If it more nearly 
resembled the former, the binding tie was called -an obligatio 
quasi e contractu ; if the latter, it was called an ohligatio 
quasi e delicto, (See Introd. sec. 87.) 

The leading distinction between obligations e contractu and 
those quasi e contractu is, that in the former one person 
chooses to bind himself to another, in the latter he is placed 
in such circumstances that he is thereby bound to another. 
To take, for instance, the examples given in the Title : if I 
take upon me the management of my neighbour’s affairs, 
become tutor, have things in common with others who are yet 
not my partners, accept an inheritance, or receive money not 
due to me, the mere fact of my so conducting myself imposes 
on me certain duties which the law will force me to fulfil. Of 
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course, if I make an express agreement in any of these cases, 
I am then bound by the agreement, and not by the circum- 
stances of my position. It is only in the absence of any 
agreement that I am bound by an obligatio quasi e contractu. 
An obligatio quasi e contractu does not rest on any contract 
at all ; it rests on a fact or event, but there is an analogy 
between a contract and the kind of fact or events which give 
rise to an obligatio quasi e contractu^ for they both create 
rights in personam. (See Austin, Province of Jurisprudence 
Determined^ Appendix xL) 

I. Igitur cam quis alDsentis ne- 1. Tb.iis, if a person has managed 
gotia gesserit, ultro citroque inter the affairs of another in his absence, 
eos nascuntnr actiones quae appel- they have reciprocally actions nego- 
lantar ncirotiorum gestorum j sed tiorwm gedorumj the action belonging 
domino quidem rei gesise ad versus to the owner against him who has 
eum qui gessit, directa competit managed his affairs^ being an actio 
actio, negotiorum autem gestori directa, and the action given to this 
contraria. Quas ex nullo contractu person against the owner being an 
proprie nasci manifestuni est ; actio contraria. It is evident that 
quippe ita nascuntur istse actiones, these actions cannot properly be said 
si sine mandate quisque alienis ne- to arise from a contract, for they 
gotiis gerendis se obtulerit, ex qua arise only when one person has, with- 
causa ii quorum negotia ges^ta fue- out receiving a mandate, taliien upon 
rint, etiam ignorantes obligantur. himself the management of the affairs 
Idque utilitatis causa receptum est, of another, and consequently those 
neabsentiumqiii SLibita festinatione whose affairs are thus managed, are 
coacti, nulli demandat a negotiorum bound by an obligation, even without 
suorum administratione, peregre their knowing it It is from motives 
profecti essent, desererentur ne- ofconvenience that this. has been ad- 
gotia : quae sane nemo curaturus mitted, to prevent the entire neglect 
essetjsi de eo quod quis impendisset, of the affairs of absent persons, who 
nullam habiturus esset actionem, may be forced to depai’t in haste, 
Sicut autem is qui utiliter gesserit without having entrusted the ma- 
negotia, habet obligatum dominum nagement to any one ; and certainly 
negotiorum, ita et contra iste quo- no one would pay any attention to 
que tenetur ut administrationis ra- them, unless he could recover by 
tionem reddat : quo casu ad exaetis- action any expenses be might be put 
simam quisque dill gentiam compel- to. On the other hand, just as he 
litur reddere rationem, nec suffieit who has advantageously managed the 
talem diligentiara adhibuisse qua- affairs of another, makes this person 
lem suis rebus adhibere soleret, si liable to him by an obligation, so he 
modo alius diligentior commodius himself is bound to render an ac- 
administraturus esset negotia. count of his management. And the 

standard which he is bound to observe 
in rendering an account, is that of 
the most exact diligence, nor is it 
sufficient that he should use such 
diligence as he employs in the ma- 
nagement of his own affairs, that is, 
if it is possible a person of greater 
diligence could manage the affairs of 
the absent person better. 

D. m. 6. 2 5 B. xHv. 7. 5,* 0. ii. 18. 20. . 
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Etiam ignorantes. If the owners had known of the part 
taken in the management of their a-ffairs, there would have 
been a mandatum taciturn. 


2. Tutores quoque qui tutelee ju- 
dicio tenentur, non proprie ex con- 
tractu obligati intelligimtur(nullum 
enim negoiinm inter tutorem et pu- 
pillum contraliitur) ; sed quia sane 
non ex maleficio tenentur, quasi ex 
contractu teneri videntur. Et hoc 
autem casu mutuse sunt actiones: 
non tfintum enim pupillus cum 
tutore habet tutelae actionem, sed 
excontrario tutor cum pupillo habet 
contrariam tutelse, si vel impenderit 
aliquid in rem piipilli, vel pro eo 
fuerit obligatus, aut rem suam cre- 
ditoribus ej us obligaverit. 


2. Tutors, again, who are liable to 
the action tutelcB, are not, properly 
speaking, bound by a contract, for 
there is no contract made between 
the tutor and the pupil, but as they 
are certainly not bound by a delict, 
they seem to be bound quasi ex con^- 
tractu. In this case, too, there are 
reciprocal action'^, for not only has 
the pupil an action tuielce against the 
tutor, but, in his turn, the tutor has 
an aetio cmitraria tutelce against the 
pupil, if he has incurred any ex- 
penses in managing the pupils pro- 
perty, or has entered into an obli- 
gation for him, or given his own 
property as security to the pupil’s 
creditors. 


D. xliv. 7. 5. 1. 


We should add here the corresponding case of the curator. 

His negotio'i^m gestio did not give rise to a special action, 
but to the action negotiorum gestorum contraria^ which he 
could avail himself of to reimburse himself for all reasonable 
expenses. (D. iii. 5. 3. 5.) 

Quasi ex contractu teneri videntur. The exact translation 
would be, ^ seem to he bound by a tie analogous to that by 
which persons are bound under contracts ; ’ but as this is too 
long a phrase to repeat every time the words quasi ex con- 
tractu occur, the Latin has been retained in the translation. 


3. Item si inter aliquos com- 
munis sit res sine societate, veluti 
quod pariter eis legata donatave 
esset, et alter eorum alteii ideo 
teneatur communi dividundo ju- 
dicio, quod solus fructus ex ea re 
perceperit, aut quod socius ejus 
solus in earn rem necessarias im- 
pensas fecerit, non iutelligitur pro- 
prie ex contractu obligatus, quippe 
nihil inter se contraxeruntj sed quia 
non ex maleficio tenetur, quasi ex 
contractu teneri videtur. 


3. So, again, if a thing is common 
to two or more persons, without there 
being any partnership between them, 
as, for instance, if they have received 
a joint legacy or gift, and one of them 
is liable to the other by an action 
communi dimdmido, because he alone 
has enjoyed the fruits of the thing, 
or because the other has incurred 
expenses necessary for the thing, he 
cannot be said to be bound by a con- 
tract, for no contract has been made ; 
but as he is not bound by a delict, he 
is said to be bound by something 
analogous to a contract. 


D. xvii. 2. 31. 34. 


Necessarias impensas. Useful expenses, and not merely 
necessary ones, could he recovered. (D. x.. 3. 6. 3.) 
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4. Idem juris est de eo qui cohe- 4. It is tlie same ^ith regard^ to a 
redi suo famiiise erciscundae judicio person who is bound to his heir by 
ex his causis obligatus est. an action erdscundcB. 


D. xvii. 2. 34. 


The actio familicB erciscundce was that by which any one 
heres applied to the judge to make a fair division of the in- 
heritance. 


5. Heres quoque legatorum no- 
mine non proprie ex contractu obli- 
gatus intelligitur (neque enim cum 
herede, neque cum defun cto nil urn 
negotium iegatarius gessisse proprie 
dici potest) ; et tamen quia ex male- 
hcio non est obligatus heres, quasi 
ex contractu debere intelligitur. 


5. The heir, too, is not bound to 
the legatee by a contract, for the 
legatee cannot be said to have made 
a contract with the- heir or with the 
deceased ,* and yet. as the heir is not 
bound by a delict, he seems to be 
bound qtmsi ex contractu. 


D. xliv. 7. 5. 2. 


The circumstance of accepting the inheritance imposed on 
the heir the obligation of carrying out the testator’s wishes, 
and this he was compelled to do by the actio ex testamento. 
If a particular thing were given as a legacy, the legatee would 
also be able to bring a vindicatio, and might exercise his 
choice between the personal and the real action. 


6. Item is cui quis per erroreni 
non debitum solvit, quasi ex con- 
tractu debere videtur. Ideo enim 
non intelligitur proprie ex contractu 
obligatus, ut si certiorem rationem 
sequamur, magis (ut supra dixirnus) 
ex distractu quam ex contractu pos- 
sit dici obligatus esse: nam qui 
solvendi animopecuniam dat, in hoc 
dare videtur ut distrahat potius 
negotium, quam contrahat; sed 
tamen perinde is qui accepit obli- 
gatin’, ac si mutuum illi daretur, et 
ideo condictione tenetur. 

D. xliv. 


6. A person to whom money not 
due has been paid by mistake, is 
bound quasi ex contractu. For so far 
is he from being bound by a contract, 
that, to reason strictly, we may say, 
as we have said before, that he is 
bound rather by the dissolution than 
by the formation of a contract j for a 
payment is generally made to dis- 
solve, not to form, a contract ; and 
yet he who receives it in the case 
we have mentioned is bound exactly 
as if it had been given him as a 
and is therefore liable to a 

condictio, 

7. a 3. 


■ If the person who paid what was not due was one who, like 
a pupil or madman, had not legally the power of passing the 
property in what he gave, no property in the thing paid passed 
by the transfer, and the tutor or curator recovered it by a vin- 
dicatio, unless the thing ceased to exist, and then recourse 
■was had to a condictio indehiti ; but if he had this power, the 
]Droperty was transferred by the delivery, and he could not 
recover the thing itself but could only bring a covdicth, in 
>vhich he claimed that the defendant should re-transfer the 
thing, given in payment {dare oportere.') 
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If a person knowingly made a payment not due, he could 
not recover what he paid, as the payment was treated as a 
gift; nor could he, if he paid what was naturally, though not 
legally, due. 

The word ^pay,’ ^ solvo^ must be taken in a much more 
extended sense than the payment of money. It must be con- 
sidered as including anything given to or done for another. 


7. Ex qiiibusdam tamen causis 
repeti non potest c[uo(i per errorem 
non debitum solutum sit ; namque 
detinierimtveteres, exquibus caiisis 
inficiando lis crescit, ex iis causis 
non debitum solutum repeti non 
posse, veluti ex lege Aqmlia, item 
ex legato. Quod veteres quidem in 
iis legatis locum habere voluerunt, 
quse certa constituta per damna- 
tionem cuicumque legata fuerant. 
Nostra autem constitutio, cum 
unam naturam omnibus legatis et 
fideicommissis indulsit, hujusmodi 
augmentum in omnibus legatis et 
fideicommissis extendi voluit; sed 
non omnibus legataiiis prsebuit.sed 
tantummodo in iis legatis et tidei- 
com missis qu?e sacrosanctis eeclesiis 
et ceteris venerabilibiis locis, quse 
religionis vel pietatis intuitu bono- 
riiicantur, derelicta sunt. Quse, si 
indebita solvantur, non repetuntur. 


7. In some cases, however, money 
paid by mistake cannot be recovered; 
the ancients have decided that this is 
so, in eases in which the amount 
recovered is doubled if the liability is 
denied; as, for instance, in actions 
brought under the kxAquilia^ or with 
respect to a legacy. The rule was 
only applied by the ancients, in the 
case of legacies, where a fixed sum 
vyas given per dammdiorem. But our 
constitution, which has placed all 
legacies and Jideicommma on the 
same footing, has extended to all 
the effect of denial in doubling the 
amount required. It has not, how- 
ever, given it in behalf of all lega- 
tees, hut only in the case of legacies 
and Jideieoymnma left to churches 
and other holy places ; such legacies, 
although paid when not due, cannot 
be recovered. 


Gal ii. 283 ; iv. 9. 171; C. iv. 5. 4 ; C. 1. 2. 23. 


In all cases where by denying his liability the person liable 
might have an increased amount ultimately recovered against 
him, it was considered that paying the thing for which he was, 
or for which he thought himself, liable, was but a mode of 
escaping from paying a penalty, and that it was paid in order 
to attain security. If, therefore, it was discovered that the 
thing need not have been paid, yet, as the person who paid it 
had paid it to purchase security, he could not recover it back. 

Nostra constitutio. This constitution is not to be found in 
the Code, hut we have provisions in the Code bearing on the 
subject. (See C. vi 43. 2. 1-3.) 

Oeteris venerabUibus locis. Such, for instance, as monaste- 
ries, asylums for strangers, orphans, the aged, &c. (C. i. 2. 23.) 
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Tit. XXVIIL PER QUAS PERSONAS NOBIS 
OBLIGATIO ACQUIRITUR. 

ExpositisgeneriBusobligationum After having gone through the 
quse ex contractu vel quasi ex con- different kinds of obligations which 
tractu nascuntur, admonendi sumus arise from a contract, or arise quasi ex 
acquirinobis,nonsoUiui pernosmet- contractu^ we may observe that we 
ipsos, sed etiam per eas personas may acquire an obliu'ation, not only 
quae in nostra potestate simt, veluti by ourselves, but also by those who 
per servos et lili os nostros; lit tamen are in our power, as our slaves or 
quod per servos quidem nobis acqui- children. But there is this distinc- 
ritur, totum nostrum hat ; quod tion in acquiring by slaves or by 
autem per liberos quos in potest.ite children, that what is acquired for us 
habemus, ex obligatione fuerit ac- by our si ives is entirely ours, while 
quisitum, hoc dividatur secundum the benefit of the obligation acquired 
imaginem remm proprietatis et by our children is divided in the same 
usasfructus quam nostra discrevit way as our constitution has laid down 
constitutio : ut quod ab actione with respect to the ownership and 
commodum perveniat, hujus usum- usufruct of things. Thus, of all that 
fructum quidem habeat pater, pro- is gained by an action, the father will 
prietas autem filio servetur, scilicet have the usufruct, and the ownership 
patre actionem movente secundum will be reserved for the son, that is to 
novellae nostrse constitutionis divi- say, when the action is brought by 
fiionem. tb e father in conformity with what is 

laid down by our new constitution. 

Gai. iii. 163 ; 0. vi. 61. 8. 3. 

By acquiring an obligation is meant that we become 
creditors, and have a right to the action necessary to enforce 
the obligation. 

As to the division of the usufruct and ownership, see Bk. 
ii. Tit. 9. 1. It is the object of the obligation, it may be 
observed, not the obligation itself, that is thus divided between 
the father and the son. Only the father could bring the 
action to enforce the obligation, (C. vi. 61. 1. 3.) 

1. Item per liberos homines et 1. An obligation is also acquired 

alienos servos quos bona fide possi- for us by freemen, and by slaves be- 
demus, acquiritur nobis; sed tantum longing to others, whom we possess 
ex duabus causis, id est, si quid ex hona fide^ but only in two cases, 
operibus suis vel ex re nostra acqui- namely, when it arises from their 
rant. labours, or fi*om something belong- 

ing to us. 

Gai. iii, 164. 

See Bk. ii. Tit. 9. 4. 

2. Pereumquoqueservum in quo 2. It is equally acquired for us in 
usumfructum vel usum habemus, the same two cases by a slave of 
similiter ex duabus istis causis whom we have the usufruct or use. 
nohis acquiritur. 

Gai. iii. 165; D. vii. 8. 14. 
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See Bk. ii. Tit. 9. 4. 

In the case of a slave of whom we have only the use, we can 
only acquire when the two cases unite, i.e. when his labour is 
expended on something that is our property, for we cannot 
derive any benefit from his labour expended elsewhere. 

3. Comniunein servnm pro domi- 3. A slave held in common, un- 
nica parte dominis acquirere certum doubtedly acquires for his different 
est, excepto eo quod uni nominatim masters in proportion to their inter- 
stipulando aut per traditionem ac- ests in him, excepting that, in stipu- 
cipiendo, illi soli acqtiirit: veluti lating or receiving by tradition for 
cum ita stipulatur, Titio domino one only, whom he mentions by 
meo dare spondes ? Sed si uni us name, he acquires only for this one ; 
domini jussu servus fuerit stipu- for instance, if he stipulates thus, 
latus, licet antea dubitabatur,tamen ^Do you engage to give to Titius 
post nostrani decisionein res expe- my master?’ But if the slave has 
dita est, ut illi tantum acquirat qui stipulated by order of one master 
hoc ei facere j ussit, ut supra dictum only, in spite of former doubts, there 
est, is no question since our constitution, 

but that he acquires, as we have 
abeadv said, for him alone who has 
given him the order. 

Gai. iii. 167; C. iv. 27. 3. 


Tit. XXIX. QUIBUS MODIS OBLI&ATIO TOLLITUE. 

Tollitur autem oranis obligatio Every obligation is dissolved by 
solutione ejus quod debetur, vel si the payment of the thing due, or of 
quis consentiente creditore aliud somethingelse given in its place with 
pro alio solverit. Kec tamen in- the consent of the creditor. And it 
terest quis solvat, utrum ipse qui makes no difference whether it is the 
debet, an alius pro eo; liberator creditor himself who pays, or some 
enim et alio solvente, sive sciente one else for him ; for the debtor is 
debitore sive ignorante vel invito freed from the obligation, if payment 
solutio fiat. Item si reus solverit, is made by a third person, and that 
etiam ii qui pro eo intervenerunt, either with or without the know- 
liberantur. Idem ex contrario con- ledge of the debtor, or even against 
tingit, si fidejussor solverit; non his will. If the debtor pays, all 
enim solus ipse liberatur, sed etiam those who have become surety for 
reus. him are thereby freed, just as if a 

surety pay, not only he himself is 
freed, hut the principal is freed also. 
Gai. iii. 168 ; B. xlvi. 3. 63 ; D. xlvi. 3. 38. 2 ; D. xlvi. 3. 43 ; D. xlvi. 1. 66. 

We now pass to convsidering bow an obligation once formed 
may be dissolved. Solvere, to unloose, dissolve the tie, is the 
appropriate term for the process, in whatever way it may be 
accomplished — SolufAonis verbum pertinet ad omnenp libera- 
tionrnn quoquo modo factam (D. xlvii. 3. 54) — although most 

II 
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generally applied to the payment of money, as the mode by 
•which contracts are nsually terminated. It is by a slight ex- 
tension of the strict use of the word that a person was said 
not solvere obligationem^ but solvere rem or ‘peciiniam. 

The civil law, which imposed forms on the formation of a 
contract, imposed corresponding forms on its dissolution. And 
when these were fulfilled, the debtor was said to be freed froiii 
his obligation Hjpso j'wre,^ In later times, in cases where these 
forms had not been gone through, but yet equity demanded 
that the debtor should be considered free, the prsetor allowed 
him to repel, hy an exception, the creditor who sued him ; 
and it has thence been said, ^ ohligatio aid ipso jure^ aid 
per exceptionein 

Of course, in every stage of the law, payment put an end to 
the contract. The claims of the contracting parties were satis- 
fied, and nothing more remained to be done. But, supposing 
pajmaent were not made, but one of the parties was willing to 
release the other, or one party could claim, for some reason, to 
be released, certain forms had been entered into, which could 
not be made of no effect by the mere consent of the parties. 
Such forms were too solemn in the eyes of the law to lose their 
power unless other forms equally solemn were gone through. 
Accordingly, in every case where no real payment was made, 
there was what Gains calls an imagmaria sohdio, varying in 
the method in which it was made according to the forms with 
which the contract had been formed. 

If, for instance, the contract hadbeen formed per ms et lihram^ 
not less than five witnesses and a libripensweie called together. 
The debtor struck the scale with a piece of money and gave it 
to the creditor in the name of the whole sum owing. (Gai. iii. 
174.) This form was also adopted in cases where payment of 
a legacy given per dmmationem was remitted, probably be- 
cause the testament was itself supposed to be made per ms et 
Uhram ; and also in cases where payment of money due by a 
judicial sentence wasremitted,probablybeeausethemostformal 
'mode of imaginary payment was adopted when the money was 
due in a way which the law considered as specially solemn. 
(Gai. iii. 175.) This form of imaginary payment was also 
applicable wherever anything certain of those things which 
^ pondere^ numerOy mensurave constant ’ was due. 

If the contract had been made ^verhisy the debtor asked 
the creditor if he held what wa due, as received, Quod ego 
tibi promisiy hahesne acceptumV The creditor answered that 
he did, ^ SabeoJ The creditor was said, ^acceptum ferret 
and the process was called ^acce tilatioJ (See next paragr.) 
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If the contract had been made ^ Uteris^'' the debtor probably 
entered on his tccbidce the expenditure (expensilatid) of the 
sum due^ with the consent of the creditor^ hut we cannot learn 
anything from Grains on the subject. 

If the contract had been made the mere return of the 
thing wns a sufficient sign that the contract was at an end. 
There was a yisible act, and the whole object of the forms by 
which contracts were made and dissolved, was to substitute 
visible acts for mere expressions of consent. Where the con- 
tract as belonging to the j its gentmm^ could be made merely 
by consent, it could also be dissolved by consent. (See 
paragr. 4.) 


1. Item per acceptilationem tolli- 
tur obligatio. Est autem accep- 
tilatio imaginaria solutio: quod 
enim ex verborum obligations Titio 
debetur, id si velit Titius remittere, 
poterit sic fieri ut patiatnr Ljbc 
verba debitorem dicere, Quod ego 
tibi promisi babesne acceptum ? et 
Titius respondeat, Habeo. Sed et 
Greece potest acceptum fieri, dmn- 
modo sic fiat, ut Latinis verbis 
solet: drjvdpLa Tocaj 

Xa/3wj'. Quo genere, ut diximus, 
tantuna ese solvuntur obligationes 
quse ex verbis consistunt, non etiana 
cseterfe : consentaneum enim visum 
est, verbis factam obligationem aliis 
posse verbis dissolvi. Sed et id quod 
alia ex causa debetur, potest in 
stipulationena deduci et per accep- 
tilationem dissolvi. Sicut autem 
quod debetur, pro parte recte sol- 
vitur, ita in partem debiti accep- 
tilatio fieri potest. 

Gai. iii. 169; 170. 172 j D 


1. An obligation is also put an end 
to by acceptilation. This is an ima- 
ginary payment, for if Titius wishes 
to remit payment of that which is 
due to him by a verbal contract, he 
can do so by permitting the debtor 
to put to him the following question, 
^Do you acknowledge to have re- 
ceived that which I promised you? ’ 
Titius then answering, ‘ I do.’ The 
acknowledgment may also be made 
in corresponding Greek words, 
Xa^ojv Btjvuplu roaa j t XnjSMif* In 
this way verbal conti*acts are dis- 
solved, but not contracts made in 
other ways : it seemed natui’al that 
an obligation formed by words should 
be dissolved bywords; but anything 
due by any other kind of contract 
may be made the subject of a stipu- 
lation, and the debtor be freed by 
acceptilation. And as part of a debt 
may be paid, so acceptilation may be 
made of a part only. 

. xlvi. 4. 8. 4; D. xlvi. 4. 9. 


Properly the aGceptilatio only operated as a release when 
the contract had been made verhis^ but it was held, in all cases, 
to contain by implication a pact or agreement not to sue, and, 
therefore, an exceptio conld be grounded on it to repel the 
creditor who had entered into it. Si acceptilatio inutilisfuit, 
tacita pactione id acturus videtuTy ne peteretur. (D. ii, 14. 
27. 9.) The jurists, however, found a means of mahing the 
acceptilatio extend to every kind of contract. It was looked 
on as a stipulation which operated as a novation of the old 
contract, that is, which did away with the former contract, 
and substituted a new one in its place. 

Ii2 
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2. Est prodita stipulatio qiiss 2. Astipulation lias been invented, 
vuigo Aiiuiliana appellatiir, per commonly called the Aquilian, by 
quani stipulationem contingit ut wliicli every ^ obligation, whatever 
omnium rerutn obligatio in stipu- may be the thing it concerns, is put 
latum deducatur, et ea per accep- into the form of a stipulation, and 
tilationem tollatur ; stipulatio enim aftei'wai’ds dissolved by acceptila- 
A(iuiliananovatomnes obligationes, tion. This Aquilian stipulation ef- 
et a Gallo Aquilio ita composita fects a novation of all obligations, 
est: ‘Quicquid te mihi ex qua- and was tiamed in^ the following 
cumque causa dare facere oportet terms by Gallus Aquilius : — ^What- 
oportebit, prsesens in diemve, qua- ever for any cause you are or shall 
rumque rerum mibi tecum actio, be bound to give or do for nae, either 
qiiseque adversus te petitio vel ad- now or at a future day, everything 
versus te persecutio est eritve, for which I have or shall have 
quodve tu meum habes, tenes pos- against you, actions, personal or 
sidesve, dolove maio fecisti quo- real, or right to have recourse to 
minus possideas : quanti quaeque the extraordinana jialida of the ma- 
earum, rerum res erit,’ tantam pecu- gistrate ; everything of mine which 
niara dari stipulatus est Aulus you have, hold, or possess, or which 
Agerius; spopondit Numerius Ke- you only do not possess through 
gidiua. Item ex diverse IsTumerius some wilful fault of your own, what- 
I^egidius interrogavit Aulum Age- ever shall be the value of all these 
rium : ^ Quicquid tibi hodierno die things,’ so much Aulus Agerius 
per Aquilianam stipulationem spo- stipulated should be given him in 
pondi, id omne babesne accep turn ? ’ money, and Numerius Negidius en- 
respondit Aulus Agerius : ^ Habeo, gaged to give it ; on the other hand, 
accep tumque tali.’ Numerius Negidius put to Aulus 

Agerius the question, ^All that I 
have promised to-day by the 
Aqiiilian stipulation, do you ac- 
knowledge it as received ? ’ and 
Aulus Agerius answered that he 
did acknowledge it. 

D, ii. 15. 4,* D. xlvi. 4. 18. 1. 

This Aquilius Gallus was the friend of Cicero, whose col- 
league he was in the pr^torship. (b.o. 65.) He was the pupil 
of Miicius, and the teacher of Sulpicius, and is mentioned in 
the Digest (1. 2. 2. 42) as of great authority with the people. 
He is said to have devised a means by which jposthiimi sui 
might be instituted (D. xxviii. 2. 29) ; and Cicero informs us 
that he was also the author of certain formulae in the actions 
of theft. (De Of. iii. 14.) 

We may remark with what care and forethought Aquilius 
Gallus has made his formula applicable to all possible cases. 
' Gmosa ’ is the general expression. ' Op07'tet, ^ oportebit ’ 
embrace the present and the future. ^ Preesens in diemve ’ 
(most texts add, ^ aut sub conditioned) refer to what are 
termed the modalities’ to which contracts are liable. ‘Action 
is the ^ actio in personam f ^ petitio ^ is the ^ actio in remi ’ 

^ persecutio d is the extraordinary proceeding before a magis- 
trate ; ^ habes ’ refers to ^ vindicatio ; ’ ' tenes ’ to physical 
detention; ^possides^ to civil possession. The expression. 
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^ dolove malo fecisti quominus possideas ’ was added to ex- 
press the obligation which bound a person who had fraudulently 
destroyed a thing in his possession to prevent the owner 
reclaiming it. The stipulatio Aquiliana was equally appli- 
cable if the object was to effect a novation intended to operate 
as the foundation of a new contract to be really fulfilled by 
the parties. (D. ii. 15. 2. and 9. 2.) 


8. Prseterea novatione tollitar 
chligatio, yeluti si id quod tu Seio 
debeas, a Titio dari stipulatus sit ; 
nam interventu novae personae nova 
nascitur obligatio et prima tollitur 
translata in posterioreni ; adeo ut 
iDterdum, licet posterior siipulatio 
inutilis sit, tamen prima novationis 
jure tollatur, veluti si id quod tu 
Titio debebas, a piipilio sine tutoris 
aiictoritate stipulatus fuerit. Quo 
casu res amittitur, nam et prior 
debitor liberatm*, et posterior ob- 
ligatio nulla est. Nor idem juris 
est, si a ser\m quis fuerit stipulatus ; 
nam tunc prior period e obligatus 
nianet,acsi posteanullus stipulatus 
fuisset. Sed si eadem persona sit 
a qua postea stipuleris, ita demum 
novatio fit, si quid in posteiiore 
stipulatione novi sit, forte si con- 
ditio aut dies aut iidejiissor adji- 
ciatur aut detrabatur. Quod aiitem 
diximus, si conditio adj iciatur nova- 
tionem fieri, sic intelligi oportet ut 
ita dicam factam novationem si 
conditio extiterit : alioquin si defe- 
cerit, durat prior obligatio. Sed 
cum 'hoc quidem inter veteres con- 
stabat, tunc fieri novationem cum 
novandi animo in seciindam obli- 
gationem itum fueratj per boc 
autem dubiiim erat, quaiido no- 
vandi animo videretur hoc fieri, 
et quasdam de hoc presump- 
tion es alii in aliis casibus intro- 
ducebant. Ideo nostra processit 
constitutio que apertissirae defini- 
vit, tunc solum novationem fieii 
quotiens hoc ipsum inter con- 
trahentes expressum fuerit, quod 
propter novationem piioris obliga- 
tion is convenerunt; alioquin manere 
et pristinam obligation em, et se- 
cundam ei accedere, ut maneat ex 
utraque causa obligatio secundum 


3. An obligation is also dissolved 
by novation, as for instance, if Seiiis 
stipulates from Titius for that which 
is due to Seius from you. For by 
the intervention of a new debtor a 
new obligation arises, and the former 
obligation is extinguished by being 
transferred into the latter ; so much 
so, that it may happen, that although 
the latter stipulation is void, yet the 
former, by the effect of the novation, 
ceases to exist; as for instance, if 
Titius stipulates from a pupil not 
authorized by his tutor, for a debt 
due to Titius from you, in this c'ase 
Titius loses his whole claim, for the 
first debtor is freed, and the second 
obligation is void. But the case is 
different, if it is a slave from whom 
he stipulates, for then the original 
debtor remains bound as if the sub- 
sequent stipulation had never been 
made. But if it is the original debtor 
himself from whom you mate the 
second stipulation, there will be no 
novation, unless the subsequent sti- 
pulation contains something new, as 
tor instance, the addition or suppres- 
sion of a condition, a term, or a 
surety. In saying that if a condition 
is added there is a novation, we must 
be understood to mean that the nova- 
tion will take place if the condition 
be accomplished, hut that if it be not 
accomplished, the former obligation 
remains binding. The ancients were 
of opinion that the novation only 
took place when the second obliga- 
tion was entered into for the purpose 
of making the novation, and doubts 
consequently arose as to the exist- 
ence of this intention, and different 
presumptions were laid down by 
those who treated the subject ac- 
cording to the different cases they 
had to settle. In consequence, our 
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nostrse constitiitionis dennitionem, constitution was publislied, in whicli 
quam licet ex ipsius lectione aper- it was clearly decided that novation 
tins cognoscere. shall only take place when the con- 

tracting parties have expressly de- 
clared that their object in making 
the new contract is to extinguish the 
old one ; otherwise the former obli- 
gation will remain binding^ while 
the second is added to it, so that 
each contract will give rise to an 
obligation still in force, according to 
the provisions of our constitution, 
which may be more fully learnt by 
reading the constitution itself. 

Gal hi. 176, 177. 179 ; D. xlvi. 2. 6. 8. 1, and foil. ; C. viii. 41. 8. 

Novation is the dissolution of one obligation by the forma- 
tion of another. Ulpian says, ^ Novatio est prioris clehiti in 
aliam obligatiOnem transfusio atque translatio: hoc est^ 
cum ex prcececlente causa ita nova constituaticr^ ut prior 
jjerimatiiT, Sovatio enim a novo nomen accepit, et a nova 
obligatione. (D. xlvi. 2. 1.) 

Although every kind of contract could be superseded by 
a novation, it was not every kind of contract that could 
supersede a contract already existing. We may, in fact, say 
that it was necessary that the new contract should be a stipu- 
lation. jSo other mode of contracting was solemn enough, 
in the eyes of the law, to blot out an existing contract. 

It was necessary that the obligation superseded should be 
existing at the time ; but whether it were civil, prgetorian, or 
natural, was immaterial. (D. xlvi. 2. 1, 2.) And it was also 
necessary that the stipulation which superseded it should be 
binding, either civilly or naturally. In the text we have two 
instances of contracts which are not binding, owing to the in- 
capacity of the parties, one made with a pupil, and one with a 
slave, and a distinction is drawn between them. The stipula- 
tion made with the pupil is a stipulation, though only one 
binding naturally: the pupil is a Eoman citizen, and can pro- 
nounce the word spondeo ; but a stipulation made with a slave, 
except when the slave speaks merely as the mouthpiece of his 
master, is no stipulation at all. The slave cannot use the 
words of the formulary. There is no contract verbis to super- 
sede the existing obligation. 

By a novation a new debtor might be substituted, even with- 
out the consent of the original debtor. If it were done with 
the consent of the original debtor, the new debtor was termed 
delegatus^ and the process delegatio. If it were done without 
his consent, the new debtor was termed the expromissor ^ and 
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the process, ex promissio ; hut these terms, exjrromissor and 
expromissio^ were also used iu a wider seuse^ as implying the 
new debtor and the mode of contracting generally, without 
implying that the consent of the old debtor had not been 
given to the substitution. (D. xiii. 7. 10.) 

Of course, if both parties to the original contract were 
willing, a new creditor could be substituted as well as a new 
■debtor, by a novation. 

In the passage of Grains (iii, 177) on which the test is 
based, it is said that if a sponsor were added, there was a new 
contract. This was because a sponsor was obliged to be a 
party to the same contract as his principal ; and so after the 
principal had made his contract, no sponsor could be added as 
a party to it ; but a new contract was necessary. Sponsores 
being obsolete, Justinian substitutes fidejussor^ although 
Udejibssores could be added at any time. 

If the original contract were made in any other way than a 
stipulation, it could be superseded by a stipulation containing 
the same terms. But if it were made by a stipulation, then, 
unless some alteration were made in it, the new stipulation 
would be, in fact, the old one, and there could be no novatio, 
unless some new term were added. But suppose a new stipula- 
tion were made with a condition introduced into it, was the old 
stipulation extinguished at once by novation ? The text lays 
down the general principle that it was not extinguished, as it is 
said in the Digest (xlvi. 2. 14) non statim fit novatio^ sed time 
demiim cum conditio extiterit, the old contract endured until 
the condition was accomplished, and if the condition failed the 
old contract remained binding. But some of the jurists said 
that this might be the intention of the parties in making the 
second contract, or it might not. The question of novation 
was therefore a question of the intention of the parties in each 
particular case. Justinian decides against this, and lays down 
in the text that, unless the parties expressly declare it to be 
their wish that the first contract shall be extinguished by the 
second, the first contract shall be considered as subsisting. 

In personal actions something like novation took place at 
two points of the suit (G-ai. iii. 180) — at the litis contestatio 
(see Introd. paragr. 105), and when judgment had been given. 
After the litis contestation, the plaintiff could sue in a fresh 
action on what was, at this period of the suit, ascertained to be 
his legal position, but not on the contract itself. After judg- 
ment was given, he could sue on the judgment. But all the 
beneficial accessories of the original contract were continued, on 
to the new — such, for instance, as pledges given in security. 



4S8 


LIB, IIL TIT. XXIX. 


and so this juridical novation did not^ like novation proper^ 
quite supersede the original contract. (D. xlvi. 2. 29.) 


4. Hoc amplius, eje obligationes 
qusc consensu contrahimtur; con- 
traria volimtate dissolvuntur; nam 
si Titius et Seius inter se consen- 
serint, ut fundum Tusculanmii 
emptum Seius haberet centum au- 
leorum^ deinde re uondum secuta, 
id est, neque pretio sqluto neque 
iuudo tradito, placuerit inter eos ut 
discederetur ab ea emptione et ven- 
ditione, invicem liberantur. Idem 
est in conductione et locatione, et 
in omnibus contractibus qui ex 
consensu descendant. 

D.xlyi. 3. 80,* 


4. Those obligations which are 
formed by consent alone, are dissolved 
by the expression of a contrary wish. 
If Titius and Seius have agreed that 
Seius shall purchase an estate at 
Tusculiim for a himdi’ed aurei, and 
then, before the contract has been 
executed, that is, before the price 
has been paid, or delivery made of 
tbe estate, they agree to abandon 
the agreement for the sale, they are 
mutually freed from their obligation. 
It is tbe same in the contract of let- 
ting to hire, and in all other contracts 
formed by consent alone. 

3. xviii. 5. 5. 1. 


This paragraph lunst be understood with the limitation that 
the contract could only be rescinded integris omnihiis^ i.e. if 
each party could possibly be placed in the position he held be- 
fore. The text rather loosely expresses this, by nonclum 
secuta,^ If all things were not Integra^ but the parties agreed 
to restore them, this would be a new contract extinguishing 
the old contract by novation, not an extinction of the contract 
by mere consent. 

There were other modes by which a contract was dissolved, 
as, if the subject of the contract being a thing certain perished 
without the fault of any party, or if the qualities of debtor 
and creditor were united in the same penson, as, for instance, if 
the debtor became heir of the creditor, which is termed confu- 
sio, or if one debt was set off against another [compensatio]^ 
which, however, if the actions proper to the contract were 
actions stiicti jw is^ would only give rise to an exception, and 
not to an extinction of the contract : in actions boncB fidei^ 
■where equitable grounds of defence need not be stated in the 
formula, the compensatio would be necessarily taken notice of, 
and in such cases the contract may be said to have been really 
put an end to by the compensatio. And there were also many 
other things which, although they left the contract still subsist- 
ing, prevented an action being brought on it. These will be 
treated of in the next Book under the head of Exceptions. 
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Tit. I. DE OBLIGATIONIBUS QUJE EX DELICTO 
NASCUNTUR. 


Cum exposi turn, sit superiore libro 
de obligationibus ex contractu et 
quasi ex contractu^ sequitur ut de 
obligationibus ex maleticio dispicia- 
mus. Sed illas quidem, ut suo loco 
tradidimus, in quatuor genera diri- 
duntur: bjBvero imius generis sunt; 
nam omnes ex re nascuntiir, id est^ 
ex ipso maleiicio, veluii ex furto aut 
rapina aut danmo aut inj uria. 


Gai. iii. 183 


As we bare treated in tbe preced- 
ing Book of obligations arising ex 
contrac ii and quasi ex contractUj we 
have now to inquire into obligations 
Sin%m^exmahJicio. Of the obligations 
treated ol in the last Book, there were, 
as we baye said, four kinds; of those 
we are now to treat ot, there is but 
one kind, for they all arise from tbe 
thing, that is, from tbe delict, as, for 
example, from theft, from robbery, 
or damage, or injury, 

: B. xHy. 7. 4. 


This part of the Institutes only treats of delicta so far as 
they produce obligations and are the grounds of private actions. 
It is not the evil intent which makes an act a delict. Many 
acts done with evil intent are excluded, many done without are 
included in the number. Those acts only were delicts which 
had been characterized and provided against as such by the 
ancient civil legislation, and to which a particular action was 
attached. (See'Introd. paragr. 88.) In this and the three 
following Titles we have the four principal kinds of delicts 
treated of, viz. vi bona rapta^ damni injuria^ and 

injnrioe. 

All the obligations attached to delicts are said in the text 
nasci ex re^ i.e. from tbe evil act or thing done ex ipso male^ 
fLoio^ to contrast them with the various modes in which obli- 
gations e contractu are formed. 

Ut de obligationibus ex malefido dispidamus. Many 
texts read, ut de obligationibus ex malefido^ et quasi ex 
malefido dispiciamus. 
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1 . Furtiini est contrectatio rei 1. Theft is the fraudulent dealings 
fi'audulosa, yel ipsius rei; yel etiam with a thing itself^ with its use, or 
usus ejus possessionisye: quod lege its possession j an act which is pro- 
naturali prohihitiim est adniittere. hibited bj natural law. 

D, xlvii. 2. 1. 3. 

The definition of theft includes the term contrectatio re% 
to show that evil intent is not sufficient ; there must be an 
actual touching or seizing of the thing : fraudulosa^ to show 
that the thing must be seized with evil intent, and rei, usits^ 
possessionis^ to show the different interests in a thing that 
might be the subject of theft. It might seem that it would 
have made the definition more complete to have said contrec- 
tatio rei alienee. Perhaps the word alienee was left out because 
it was quite possible that the elominus or real owner of a thing 
should commit a theft in taking it from the possessor, as, for 
instance, in the case of a debtor stealing a thing given in 
pledge ; and yet the res was scarcely edieneo to the dominus* 

Many texts, after the words contrectcutio fraudulosa^ add 
lucri fetciendi gratia^ i.e. with a design to profit by the act, 
whether the profit be that of gaining a benefit for one’s self, or 
that of inflicting an injury on another. These words are found 
in the passage of the Digest (xlvii. 2. 1. 3), from which this 
definition of theft is taken, but the authority of the manuscripts 
seems against admitting them here. 

Only things moveable could be the subject of theft, (D* 
xlvii. 2, 25.) 

2. Furtunx autemvel a faryo, id 2. The woi^^fiirtum comes either 

est nigro, dictum est, quod clam et from furmimj which means ^ black/ 
obscure fit, et plerumque nocte; vel because it is committed secretly, and 
a fraude, yel a ferendo, id est aufe- often in the night j or from frmisj 
rendo, yel a Graeco sermone, qui or from /m*^, that is, ‘taking away/ 
6w()aQ appellant fures. Imo et or from the Greek word mean- 
Grfeci anrh rov (pkpnv ^ajpag dixe- ing a thief, which again comes from 
Hint (pepeiv, to carry away. 

D. xlyii. 2 , 1 , 

S. Furtorum autem genera duo 3. Of theft there are two kinds, 
5 UDt, manifestum et nec mani- theft manifest and theft not mani- 
festum; namconceptumetoblatum fest; for the thefts termed concept 
species potius aetionis sunt furto ttmz and ohlatum are rather kinds of 
coh{Brentes,quam genera furtorum, actions attaching to theft than kinds 
,sicut inferiusapparebit. Manifestus of theft, as will appear below. A 
fur est, quern Grseci W avro 0 wp<p manifest thief is one whom the 
appellant, nec solum is qui in furto Greeks term iir ahro^uiptp, being not 
deprehenditur, sed etiam is qui eo only one taken in the fact, but also 
loco deprehenditur quo fit: yeluti one taken in the place where the 
quiindomo fiirtum fecit, et nondum theft is committed j as, for example, 
egressusjanuamdeprehensusfuent,* before he has passed through the 
■et qui in oliveto oliyariim aut in door of the house where he has com- 
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Yineto iiTaram furtiim fecit^ qaam- 
diuin oliveto aut yineto fur depre- 
liensiis sit. Imo ulterius furtum 
manifestum extendendum est, 
quamdiu earn reni fur tenens 
yisus yel depreliensus fuerit, sive 
in publico sive in priyato, yel a 
domino yel ab alio, antequam eo 
pervenerit qiioperferreac deponere 
remdestinassetj sed sipertuiit quo 
'destinavit, tametsi deprebendatur 
cum re furtiya, non est manifestus 
fur. Nec manifestum furtum quid 
,sit,exiis qum diximus intelligitur; 
iiam quod manifestum non est, id 
.scilicet nec manifestum est. 


mitted a tbeft, or in a plantation of 
olives, or a yineyard •^here be bas 
been stealing. We must also extend 
manifest tbeft to tbe case of a tbief 
seen or seized by tbe owner or any 
one else in a public or private place, 
while still bolding* tbe thing be bas 
stolen, before be bas reached tbe 
place where be meant to take and 
deposit it. But if be once reaches 
bis destination, although be is after- 
wards taken with tbe thing stolen 
on him, be is not a manifest thief. 
What we mean by a not manifest 
thief may be gathered from what we 
baye said, for a tbeft, which is not a 
manifest tbeft, is a not manifest 
tbeft. 


Gai. iii. 183-185,* D. xlvii. 3 j D. xlvii. 2. 5, pr. and 1. 

The distinction between /atrium manifestum and nee mani- 
Jestv/m IS found in the law of the Twelve Tables, which affixed 
to a fif,Ttum\manifestum the penalty of death if committed by 
a slave, and the penalty of being given over as a slave to the 
person injured if the thefts were committed by a freeman ; and 
attached to a furium nec manifestum the penalty of double 
the value of the thing stolen, whether committed by a freeman 
or a slave. The prgetor retained the penalty fixed in the latter 
case, but in the former altered the penalty to the payment of 
four times the value of the thing stolen, whether the theft was 
committed by a slave or a freeman. (Gai. iii- 189.) 

Grains tells us that the j mists were divided on the point of 
what it was that constituted a fiirttim manifestum i some 
■thinking the thief must be taken in the act, some that he need 
only be taken on the spot, some that he need only be taken 
with the thing stolen on him before he had transported it to 
its destination (this is the opinion received in the text), and 
.some that time and place were immaterial so that he were 
taken with the thing stolen on him. (GtAI. iii- 184.) 


4. Conceptum furtum dicitrCc, cum 
apiid aliquem testibus praesentibus 
f uxtiya res qusesita et inventa sit ,* 
nam in eum propria actio constituta 
est, quamyis fur non sit, quae appel- 
latur concepti. Oblatumfurtum di- 
citur, cum res furtiva ab aliquo tibi 
oblata sit, eaque apud to concep- 
ta sit, utique si ea mente tibi data 
fuerit, ut apud tepotius quam apud 
•eum qui dedit, concipereturj nam 
tibi apud quern conceptasit, propria 


4. There is wbat is termed con- 
ceptum furtum j when a thing stolen 
bas been sought and foimd in tbe 
presence of witnesses in any one’s 
bouse, for altbougb this person may 
not be tbe actual tbief, be is liable 
to a special action termed concepti. 
There is wbat is termed furtum ob- 
latimi, if a thing stolen bas been 
placed in your bands and then seized 
in your bouse,* that is, if the person 
who placed it in your bauds did so, 
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tliat it miglit be found ratber in your 
bouse than in bis. For you, in 
whose bouse it bad been seized, 
would have against him who placed 
it in your bands, although be were 
not the actual thief, a special action 
termed oblati. There is also the 
2 iCij\on pT'ohihiti furti against a person 
who prevents another who wishes to 
seek for a thing stolen in the pre- 
sence of witnesses j there is, too, by 
means of the action/?^r^^ no7i exhihiti, 
a penalty. provided by the edict of the 
prtetor against a person who has not 
produced a thing stolen which has 
been searched for and found in his 
possession. But these actions, cmi- 
cepti^ oblati, furti prohihiti, oxx^furti 
non exhihiti, have fallen into disuse ; 
for search for things stolen is not 
now made according to the ancient 
practice, and therefore these actions 
have naturally ceased to be in use, as 
all who knowingly have received and 
concealed a thing stolen are liable 
to the action /wrife 7iec manifesti. 

Gai. iii. 186-188. 

To the furtum conceptum and the furtum ohlatum a 
penalty of triple the value of the thing stolen was affixed by 
the Twelve Tables. To the furtum proJdhitum, not noticed 
in the Twelve Tables, a penalty of quadruple the value was 
affixed by the praetor. (Gai. iii. 192.) The Twelve Tables 
noticed a kind of fiirtum conceptum of which no mention is 
made here ; it was called furtum lance licioque conceptum. 
The searcher entered the house of the supposed receiver, 
having nothing on his person but a cincture (fichim) round 
his waist, and a plate {lanx) which he held with both his 
hands, so that there could be no suspicion that he had brought 
in with him the thing supposed to be stolen. If he then 
found the thing in the house, the receiver was punished as if 
he had committed a furtum manifeetum. (Gai. iii. 192.) 
This mode of search and the action founded on it were sup- 
pressed by the lex JSbutia. (Aijl. Gell. Woct Att xvi. 10.) 
The actions furti concept^ oblati^ and prohihiti, were still 
in use in the time of Gaius. 

TJlpian (D. L., 16. 13) explains the meaning of the word 
poena. Poena is th e punishment of an offence, noxce vindicta. 
It is contrasted with multa. Poena is a punishment imposed 
by some general law, affecting possibly the caput and existi- 
matio of the person punished. Multa is a fine, a money 


adversus eum qui obtulit, quamvis 
fur non sit, constituta est actio quse 
appellatur oblati. Est etiam pro- 
hibiti furti actio adversus eum, qui 
furtum quserere testibus prsesenti- 
busvolentem probibiierit. Praeterea 
poena constitiiitur edicto praetoris 
per actionem furti non exhibit!, ad- 
versus eum qui furti vamrem apud 
se qiiassitam et inventam non exhi- 
biiit. Sed hae actiones, id est, con- 
cept! et oblati et furti prohibit!, nec 
non furti non exhibit!, in desue- 
tudinemabierimt: cum eniiiirequi- 
sitio rei furtivae bodie secundum 
veterem observationem non tit,nie- 
rito ex consequentia etiam praefatae 
actiones ab usu ccmmuni recesse- 
runt, cum mauifestissimuin est, 
quod omnes qui scientes rem furti- 
\ arn susceperint et celaverint, furti 
nec manifesti obnoxii sunt. 
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fine in later law, a fine of cattle and sheep in earlier times 
{jpecuaria). 

5. Pcena maaifesti furti, quad- 6. The penalty for manifest theft 
rupli estj tarn ex servi quam ex is quadruple the value of the thing 
liberi persona ; necmanifesti; dupli. stolen, whether the thief be a slave 

or a freeman ; that for theft not 
manifest is double. 

Qai. iii. 189, 190. 

6. Furtum autem fit non solum 6. It is theft, not only when any 

cum quis intercipisndi causa rem one takes away a thing belonging to 
alienam amo vet, sed general! ter cum another, in order to appropriate it, 
quis alienam rem invito domino but generally when any one deals 
contrectat. Itaque, sive creditor withthe property of another contrary 
pignore, sive is apud quern res de- to the wishes of its owner. Thus, 
posita est, ea re utatur, sive is qui if the creditor uses the thing pledged 
rem utendam accepit, in alium or the depositary the thing deposited, 
usum earn transferat quam cujus or the usuary eni' loys the thing for 
gratia ei data est, furtnmcomniittit; another purpose than that for which 
veluti, si quis argentum utendum it is given, it is a theft ; for example, 
acceperit quasi amicos ad ccenam if any one borrows plate on the pre- 
invitaturus, et id peregre secum fence of intending to invite friends to 
tulerit, aut si quis equum gestandi supper, and then carries it away with 
causa commodatum sihi longius him to a distance, or if any one bor- 
aliquo dnxerit. Quod veteres scrip- rows a horse, as for a ride, and takes 
serimt de eo qui in aciem equum it much farther than suits such a 
perduxisset. purpose, or, as we find supposed in 

the writings of the ancients, takes it 
into battle. 

Gai. iii. 195, 196 j D. xlvii. 2. 54. 

7. Placnit tamen eos qni rebus 7. A person, however, wbo borrows 

commodatis abler nterentur quam a thing, and applies it to a purpose 
ntendas acceperint. ita furtum com- other than that for which it was lent, 
mittere si se intelligant id invito only commits theft, if he knows that 
dominofacere, eumqiie si intellexis- he is acting against the wishes of the 
sit non permissurum, at si permis- owner, and that the owner, if he 
surum credant, extra crimen videri : were informed, would not permit it j 
optima sane distinctione, quia fur- for if he really thinks the owner 
turn sine affectu furandi non com- would permit it, he does not commit 
mittatur. a crime; and this is a very proper 

distinction, for there is no theft with- 
out the intention to commit theft. 
Gai. iii. 197,* D. xli. 3. 37. 

8. Sed et si credat aliqnis in- 8. And even if the borrower thinks 
vito domino se rem commodatam he is applying the thing borrowed 
sibi contrectare, domino autem vo- contrary to the wishes of the owner, 
lente id fiat, dicitur furtum non yet if the owner as a matter of fact 
fieri. Unde illud qumsituro est, approves of the application, there is, 
cum Ti tins serviim Msevii sollicita- it is said, no theft. Whence the 
verit ut quasdam res domino sub- following question arises ; Titius has 
riperet et ad eum perferret, et urged the slave of Mmvius^ to steal 
servus id ad Msevium pertulexit ; from his master certain things, and 
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Msevius dum vult Titium in ipso 
delicto depreliendere, permiserit 
servo qnasdam res ad eum per- 
ferre, ntrum fiirti an servi corrupt! 
iudicio teneatur Titius, an neutro. 
i3t cum nobis super hac dubita- 
tione su^gestum est, et antiquoruni 
prudentium super boc altercationes 
perspeximus, quibusdam neque fiir- 
ti neque servi corrupt! actionem 
prgestantibus, quibusdam furti tan- 
tummodo. Nos bujusmodi calli- 
ditati obviam euntes per nosti'am 
decisionem sanximus, non solum 
furti actionem^ sed ^et spvi cor- 
rupt! contra eum dari. Licet enim 
is servus deterior a sollicitatore 
minime factus est, et ideo non con- 
currant regulfe qiise servi corrup- 
ti actionem introducerent, tamen 
consilium corruptoris ad perniciem 
probitatis servi introductum est: 
ut sit poenalis actio imposita, tam- 
quam si re ipsa fuisset servus cor- 
ruptus,ne ex bujusmodi impunitate 
et in alium servum qui facile possit 
corrumpi, tale facinus a quibusdam 
perpetretur. 

Gai. iii. 198 j 0. vi. 2. 20. 

Was the slave corrupted ? No, he had given a signal proof 
of his fidelity. Was the thing stolen ? No, the owner had 
consented to its being taken. Thus had reasoned those who 
refused either action. Justinian avoids these subtleties, and 
decides that crime shall at any rate be punished, and repara- 
tion be made for a wrongful act. 

9. Interdum etiam liberorum 9. Sometimes there may he a tbeft 
bominum furtum fit; veluti si quis of free persons, as, if one of our 
liberorum nostrorum qui in potes- children in our power is carried 
tate nostra sit, subreptus fuerit. away. 

Gai. iii. 199. 

Grains adds, as an example, the case of a wife in mami being 
stolen. It was not the value of the person stolen which in such 
cases formed the measure of the penalty, for the value of a free 
person was inappreciable ; but it was the loss occasioned by the 
theft to the person in whose power the subject of the theft was. 

10. Aliquando etiam suse rei 10. A man may even commit a 

furtum quisque committit, veluti si theft of bis own property, as, if a 
debitor rem quam creditor! pignoris debtor takes from a creditor a thing 
causa dedit, subtraxerit. he has pledged to him. 

Gai. iii. 200. 


to bring them to him ; the slave in- 
forms his master, who, wishing to 
seize Titius in the act, permits his 
slave to take certain things to Titius; 
is Titius liable to an action or 
to one servi corrupti, or to neither ? 
This doubtful question was sub- 
mitted to us, and we examined the 
conflicting opinions of the ancient 
jurists on this subject, some of whom 
thoughtTitius was liable to both these 
actions, while others thought he was 
only liable to the action of theft ; and 
to prevent subtleties, we have decided 
that in this case both these actions 
may be brought. Tor, although the 
slave has not been corrupted, and the 
case does not seem therefore within 
the rules of the action s&rm corrupti, 
yet the intention to corrupt the slave 
is indisputable, and he is therefore to 
he punished exactly as if the slave 
had been really corrupted, lest his 
impunity should incite others to act 
in the same criminal way towards a 
slave more easy to corrupt. 
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11. Interdum furti tenetiir qui 11. A person may be liable to an 

ipse fiirtum non fecit, qualis est action of theft, although he has not 
cnjus ope consilio furtum factum himself committed a theft, as, for in- 
est. In quo numero est, qui tibi stance, a person who has lent his aid 
nnmmos exciissit iit alius eos ra- and planned the crime. Among such 
peret, aut tibi obstitit ut alius rem is one who makes your money fall 
tuam exciperet, aut oves tuas yel from your ^hand that another may 
bores fugarit ut alius eas caperet j seize upon it ; or has placed himself 
et hoc reteres scripserunt de eo in your way that another may cany 
qui panno rubro fugayit armentum. off something belonging to you j or 
Sed si quid eorum per lasciviam, has driven joux sheep or oxen that 
et non data opera ut furtum ad- another may make away with them^ 
mitteretur, factum est, in factxim or, to take an instance given by the 
actio dari debet. At ubi ope Msevii old lawyers, frightens a herd with a 
Titiiis furtum fecerit, ambo furti piece of scarlet cloth. But if such 
tenentur. Ope consilio ejus quoque acts are only the fruit of reckless 
furtum admitti videtur, qui scalas folly, with no design of assisting in 
forte fenestris supposuit, aut ipsas the commission of a theft, the proper 
fenestras vel ostium eff regit ut alius action is one infactmn. But if Msevius 
furtumfaceret j quiveferramentaad assists Titius to commit a robbery, 
effringendum, aut scalas ut fenes- both are liable to an action of theft, 
tris supponerentur, commodaverit, A person, again, assists in a theft 
sciens cujus gratia commodaverit. who places ladders under a window, 
Certe qui nuUam opem ad furtum or breaks a window or a door, that 
faciendum adhibuit, sed tantum another may commit a theft; or who 
consilium, dedit atque hortatus est lends tools to break a door, or ladders 
ad furtum faciendum, non tenetur to place under a ypindow, knowing 
furti. the purpose to which they are to be 

apphed. But a person who does not 
actually assist, but only advises and 
urges the commission of a theft, is^ 
not liable to an action of theft. 

GtAI. hi. 202 ; B. xlvh. 2. 54. 4; D. xlvii. 2. 36. 

12. Hi qui in parentiumvel do- 12. Those who are in the power 

minoriim potestate sunt, si rem eis of a parent or master, if they steal 
snbripiant, furtum quidem illis fa- anything belonging to the person 
ciunt, et res in furtivam causam in whose power they are, commit a 
cadit, nec oh id ab ullo usucapi theft. The thing stolen, in such a 
potest antequam in domini potes- case, is considered to be furtim^ and 
tatem revertatur : sed furti actio therefore no right in it can be ac- 
non nascitur, quia nec ex alia uUa quired by usucapion before it has 
causa potest inter eos actio nascL retumedintothe hands of the owner ; 
Si vero ope consilio alterius furtum hut no action of theft can be brought, 
factum fuerit, quia utique furtum because the relation of the parties is 
committitim, convenienter ille furti such, that no action whatever can 
tenetur, quia verum est ope consilio arise between them. But if tbe theft 
ej us furtum factum esse. has been committed by the assistance 

and advice of another, as a theft is 
actually committed, this person will 
he subject to the action of theft, as 
a theft is undoubtedly committed 
through his means. 

B. xlvii. 2. 17 ; D. xlvii. 2. 36. 1. 

13. Furti autem actio ei competit 13. An action of theft may he- 
cujus interest rem salvam esse, licet brought by any one who is interested. 
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dominnsnonRit. Itaquenec domino in fhe safety of the tiling, altLougli 
alitercompetit, q^uam si ej us intersit lie is not the owner; and the pro- 
rem non perire. prietor, consequently, cannot bring 

this action unless lie is interested in 
the thing not perishing. 

Gai. iii. 203. 

The right to bring the actio furti may belong to several 
persons at the same time. For instance, both the owner and 
the usufructuary had sufficient interest in the thing to support 
an action. But mere interest in a thing was not sufficient 
unless the thing had been delivered to, and was or had been 
in the possession of the plaintiff. A person, for instance, to 
whom a thing was due by stipulation could not bring an 
^ actio fiivtV if the thing were stolen; he could only compel 
the actual owner to allow him to bring an actio furti in the 


owner’s name. (D. xlvii. 2. 

14. Unde constat creditorem de 
pignore .^ubrepto furti actione agere 
posse, etiamsi idoneum dohitorem 
habeat, quia expedit ei pignori po- 
tius incuinbere quam in personam 
agere: adeo quidem ut, quaravis 
ipse debitor earn rem suhripuerit, 
nihilominiis creditor! competit actio 
furti. 


Gai. 

15. Item si fullo polienda curan- 
dave, aut sarcinator saTcienda ves- 
timenta mercede certa acceperit, 
eaque furto amiserit, ipse furti 
habet actionem, non doininus; quia 
domini nihil interest earn rem non 
perisse, cum judicio locati a fullone 
aut sarcinatore rem suam perseqiii 
potest, Sed et house hdei emptori 
suhrepta re quam emerit, qiiamvis 
dominus non sit, omnimodo com- 
petit furti actio, quemadmodum et 
creditori. Fulloni vero et sarcina- 
tori non aliter furti competere pla- 
cuit, quam si solvendo siut, hoc est, 
si domino rei sestimationem solvere 
possint ; nani si solvendo non sunt, 
tunc quia ah eis suum dominus 
consequi non possit, ipsi domino 
furti competit actio, quia hoc casu 
ysius interest rem salvam esse. 
Idem est, et si in partem solvendo 
sint fullo aut sarcinator. 


•) 

14. Hence, a creditor may bring 
tins action if a thing pledged" to him 
is stolen, although his debtor is sol- 
vent, because it may be more advan- 
tageous to him to rely upon his 
pledge than to bring an action 
against his debtor personally; so 
much so, that although it is the 
debtor himself that has stolen the 
thing pledged, yet the creditor can 
bring an action of theft. 

iii. 204. 

15. So, too, if a fuller receives 
clothes to clean, or a tailor receives 
them to mend, for a certain fixed 
sum, and has them stolen from him, 
it is he and not the owner who is 
able to bring an action of theft, for 
the owner is not considered as in- 
terested in their safety, having an 
action locati, by which he may recover 
the thing stolen, against the fuller or 
tailor. But, if a thing he stolen from 
a hona fide purchaser, he is entitled, 
like a creditor, to an action of theft, 
although he is not the proprietor. 
But an action of theft is not main- 
tainable by the fuller or tailor, unless 
he he solvent, that is, unless he is 
able to pay the owner the value of 
the thing lost ; for if the fuller or 
tailor is insolvent, then the owner, 
as he cannot recover anything from 
them, is allowed to bring an action 
of theft, as he has in this case an 
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interest in tlie safety of the thing. 
And it is the same although the 
fuller or tailor is partially solvent. 

Gai. iii, 205 ; D. xlvii. 2. 20. 1. 

The owner has no interest in recovering the penalty if he 
can get compensation from the person whose services he has 
hired to the full amount of any loss he sustains by the theft ; 
but he would still be able to bring an action, i. e. a vindication 
an actio ad exhibenditr/in or a condiction to get the thing 
itself, or its value, from the thief. 


16. Quse de fullone et sarcinatore 
diximus, eadem et ad eum cui com- 
modata res estjtransferendaveteres 
existimabant ; nam,ut ille fullo mer- 
cedem accipiendo custodiam prge- 
stat, ita is qiioque qui commodum 
utendipercipit, similiter necesse ha- 
bet custodiam prsestare. Sednostra 
providentia etiam hoc in nostris de- 
cisionibus emendavit ut in domini 
voluntate sit^ sive commodati ac- 
tionem ad versus eum qui rem eom- 
modatam accepit, movere desiderat, 
sivefurti adversus eum qui rem sub- 
ripiiit, et alterutra earum electa do- 
miuum non posse ex poenitentia ad 
alteram venire actionem. Sed si 
quidem furem elegerit, ilium qui 
rem utendam accepit, penitus libe- 
ral!; sin autem commodator veniat 
adversus eum qui rem utendam ac- 
cepit, ipsi quidem nullo modo com- 
petere posse adversus furem furti 
actionem, eum autem qui pro re 
commodata convenitur, posse ad- 
versusfurem furti habere actionem: 
itatamen,si dominussciens rem esse 
subreptam, adversus eum cui res 
commodati fuit, pervenit. Sin au- 
tem nescius, et dubitans rem non 
esse apud eum, commodati actio- 
nem instituit,postea autem re com- 
perta voluit remittere quidem com- 
modati actionem, ad furti autem 
pervenire, tunc licentia ei conceda- 
tur et adversus furem venire, nullo 
obstaculo ei opponendo, quoniam 
incertus constitutusmovit adversus 
eum qui rem utendam accepit, com- 
modati actionem, nisi domino ab eo 
satisfactum est. Tunc etenim om- 
nimodo furem a domino quidem 
furti actione liberari, suppositum 


16. Whatwe have said of thefuller 
and tailor was applied by the ancients 
to the borrower. For as the fuller by 
accepting a sum for his labour makes 
himself answerable for the safe keep- 
ing of the thing, so does a borrower 
by accepting the use of the thing he 
borrows. But our wisdom has intro- 
duced in our decisions an improve- 
ment on this point, and the owner 
may now bring an action commodati 
against the hoirower, or of theft 
against the thief ; but when once his 
choice is made, he cannot change his 
mind and have recourse to the other 
action. If he elects to sue the thief, 
the borrower is quite freed ; if he 
elects to sue the borrower, he cannot 
bring an action of theft against the 
thief, but the borrower may, that is, 
provided that the owner elects to sue 
the borrower, knowing that the thing 
has been stolen. If he is ignorant 
or uncertain of this, and therefore 
sues the borrower, and then sub- 
sequently learns the true state of the 
case, and wishes to have recourse to 
an action of theft, he will he per- 
mitted to sue the thief without any 
difficulty being thrown in his way, for 
it was in ignorance of the real fact 
that he sued the borrower; unless, 
indeed, his claim has been satisfied 
by the borrower, for then the thief 
is quite free from any action of theft 
on the part of the owner, hut the bor- 
rower takes the place of the owner in 
the power of brining this action. 
On the other hand, it is very evident 
that if the owner originally brings an 
action commodati, in ignorance "that 
the thing has been stolen, and sub- 
sequently learning this, prefers to 
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autemesseei quiprore sibicommo- proceed against tlie thief, the bor- 
data domino satisfecit j cum mani- roweris thereby entirely freed, what- 
festissimuni est, etiamsi ab initio ever may be the issue of the suit 
dominus actionem CO mmodatiinsti- against the thief; as, in the previous 
tuit ignariis rem esse subreptam, case, the thief would be freed, whe- 
postea autem hoc ei cogmito adver- ther the borrower was wholly or 
susfuremtransivit, omnimodolibe- only partially able to satisfy the 
rari eum < 5 ^ui rem commodatam ac- claim against him. 
cepit, quemcumque caus^ exitum 
dominus ad versus furem habuerit: 
eadem definitione obtinente, sive in 
partem sive in solidum solvendo sit 
is q^ui rem commodatam accepit. 

Gai. iii. 206 ,* 0. vi. 2. 22. 1, 2. 

17. Sed is apud quern res deposita 17. A depositary is not answerable 
est,custodiam non prsestat; sed tan- for the safe keeping of the thing da- 
tum in eo obnoxius est, si quid ipse posited, but is only answerable for 
dolo maJo fecerit. Qua de causa, si wilful wrong; therefore, if the thing 
res ei subrepta fuerit, quia resti- is stolen from him, as he is not 
tuend^ ej us rei nomine depositi non bound by the contract of deposit to 
tenetur, nec ob id ejus interest rem restore it, and bas no interest in its 
salvam esse, furti agere non potest^ safety, be cannot bring an action of 
sed furti actio domino competit. theft, but it is the owner alone who 

can bring this action. 

Gai. iii. 207. 

We must, in all cases of theft, bear in mind that an aetio 
furti might also be brought against any one who had ^ ope 
consilio^ participated in the theft, and the whole amount 
of the penalty could be recovered separately against eacb 
thief and each person taking an indirect part in the theft. 
(D. xlvii. 2, 21. 9.) 

18. In summa sciendum est quse- 18. It should he observed, that the 
situm esse animpubes,rem alienam question has been asked whether, if 
amovendo,fartumfaciat? Et placet, a person under the age of puberty 
quia furtum ex afiectu consistit, takes away the property of another, 
ita demum obligari eo crimine im- he commits a theft. The answer is, 
puberem si proximus pubertati sit, that as it is the intention that makes 
et oh id intelligat se delinquere. the theft, such a person is only bound 

by the obligation springing from the 
delict if he is near the age of puberty, 
and consequently understands that 
he commits a crime. 

Gai. iii. 208. 

19. Furti actio, sive dupli sive 19. The action of theft, whether 
quadrupli, tantum ad poenae perse- brought to recover double or quad- 
cutionem pertiaet; nam ipsius rei ruple, has no other object than the 
persecutionem extrinsecus habet recovery of the penalty. For the 
dominus, quam aut vindicando aut owner has also a means of recovering 
condicendo potest auferre. Sed via- the thing itself, either by a vmdicatio 
dicatio quidem adversiis posses- or a condiatio. The former may be 
sorem est, sive fur ipse possidet, brought against the possessor, whe- 
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sivealius,qiiilibet;eondictioautem tber the thief or any one else; the 
ad versus furem ipsiim hersdemve latter may be brought against the 
ej us, licet non possideat, competit. thief or the heir of the thief, although 

not in possession of the thing stolen. 

Gai. iv. 8 ; B. xlvii. 2. 54. 3. 

The thief and those who assisted him had to pay a penalty 
as a punishment fon their wrong-doing ; hut something more 
remained for the thief himself to do ; he had to restore the 
thing stolen. The owner of the thing, therefore, who alone 
could insist on having the thing hack, could compel its restora- 
tion by bringing against the thief, if he still had the thing in 
his possession, the action of vindicatio or that of ad exhi- 
bendum, the actions by which particular things were generally 
recovered by their owners. But if the thief had not the thing 
any longer in his possession, it was useless to bring an action 
which could do no more than make him restore it. The owner 
was therefore allowed to bring a condictio (having in this case 
the especial name of ‘ condictio furtiva ’), by which he re- 
covered from the thief the value of the things stolen, with in-, 
terest for the time of its detention ; and though it was a 
general rule (see Tit. 6. 14) that, where a person could bring 
a vindication he should not be allowed to bring a condictio^ 
i.e. where he could recover the thing itself, he should not be 
allowed, at his option, to recover its value instead ; yet, ^ in 
odium this was allowed against a thief, and the plain- 

tiff might select which action he pleased. (See Tit. 6. 14.) 

This action might be brought against the heirs of the thief, 
whereas the actio furtiy which inflicted a punishment for a 
personal wrongful act, could only be brought against the thief 
himself. * Every action against a thief or those who assisted 
him might be brought by the heirs of any one entitled to 
bring it. (See Tit. 12.) 

Tit. IL DE BONIS VI EAPTIS. 

Quires alienasrapityteneturqui- A person wbo takes a thing be- 
dem etiam furti : quis enim magis longing to another by force is hable 
alienam rem invito domino con- to an action of theft, for who can be 
trectat,quamqui virapit? Ideoque said to take the property of another 
recte dictum est, eum improbum fu- more against his will than he who 
rem esse ; sed tamen propriam ac- takes it by force ? And he is thcre- 
tionem ejus delicti nomine praetor fore rightly said to be au improhus 
introduxit, quse appellatur vi bono- fur. The praetor, however, has in- 
rum raptorum, et est intra annum troducedapeculiar action in this case, 
quaidriipli, post annum simpli. Quae called vi bonorum raptorum ; by which, 
actio utilis est, etiam si quis itnam if brought within a year after the 
rem licet minimam rapuerit. Quad- robbery, quadruple the value of 

X X 2 
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rupliim autem non totum poena est, tlie thing taken may be recovered ; 
et extra poenam rei persecutiojsicut but if brought after the expiration 
in actione furti manifest! diximus ; of a year, then the single value only 
sed in quadruple inest et rei perse- can be recovered. This action may 
cutio, ut poena tripli sit, sive com- be brought even against a person who 
prehendatur raptor in ipso delicto, has only taken by force a single 
sive non : ridiculum est enim le- thing, and one of the most trifling 
vioris conditionis esse eum qui vi value. ^ But this quadruple of the 
rapit, quam qui clam amovet. value is not altogether a penalty, as 

in the action oifurtum manifestum ; 
for the thing itself is included, so 
that, strictly, the penalty is only of 
three times the value. And it is the 
same, whether the robber was, or 
was not taken in the actual commis- 
sion of the crime. For it would be 
ridiculous that a person who uses 
force should be in a better condition 
than he who secretly commits a 
theft. 

Gai. iv. 8. 

The edict of the prgetor, introducing this action, ran as 
•follows : Bi Old dolo malo^ hominihus coactis^ damni quid 
factum esse dicetur^ sive cujus hona Tajpta esse dicentur : in 
eum^ qui id fecisse dicitur judicium daho. (D. xlviL 8. 2.) 

It was necessary that the act of violence should be committed 
■with evil intent (dolo malo). If, for instance, 2 l joublicanus 
carried off a flock of sheep, thinking that some offence had 
been committed against the lex vectigalis^ although he was mis- 
taken, this action could not be brought against him. (D. xlvii. 
8. 2. 20.) Even if the thief was alone, or one thing, however 
small, were carried off, yet the action might be brought 
although the words hominihus coactis and hona rapta occur 
in the edict. It, like the action of theft, could only be brought 
if the thing or things taken were moveables. (C. ix. 33. 1.) 

The text explains howthe amount recovered under it differed 
from that recovered under an actio furti. Under the actio vi 
honorum raptorum the thing itself was recovered, or its value 
if the thief no longer had it in his possession, and also three 
times the estimated value of the thing itself ; while the actio 
furti was only penal. (See paragr. 19 of last Title.) 

The plaintiff might, if he pleased, bring the actio furti 
instead; and he might also bring this action after the ex- 
piration of a year prevented his bringing that ^ vi honorum 
raptorum.'' 

This action united in its effects the vindicatio or condictio, 
and also the recovery of a penalty. As it was partly penal, 
it could not be brought against the heirs of the thief. 
(D. xlvii. 8.2.27.) 



LIB. IV. TIT. II. 


501 


1. Quia tamen ita competit iisec 1. As, Lowever, this action can 

actio , si dolo malo quisque rapuerit, only be brought against a person -wlio 
quialiquo errore inductus suamrem robs with the intent of committing 
esse existimans et imprudens juris a wilful wrong, if any one takes by 
eo aninio rap nit, quasi domino liceat force a thing, thinking himself, by 
etiam. per vim rem suam auferre a a mistake, to be the owner, and, in 
possessoribus, absolyi debet: cui ignorance of the law, believing it per- 
scilicet conveniens est, nec furti mittedtoanowner to take away, even 
teneri eum qui eodem hoc animo by force, a thing belonging to himself 
rapuit. Sed ne, dum talia excogi- from persons in whose possession it is, 
tentur, inveniatur via per quam raj)- he ought to he held discharged of this 
tores impunesuamexerceantavari- action, nor in such a case would he 
tiam, melius divalibus constitution!- be liable to an action of theft. But 
bus pro hac parte prospeetum est, lest robbers, under the cover of such 
ut nemini liceat vi rapere rem mo- an excuse, should find means of gra- 
bilem vel se moventem, licet suam tifying their avarice with impunity, 
eamdem rem existimet : sed si quis the imperial constitutions have made 
contra statuta fecerit, rei quidem a wise alteration, by providing that 
su0e dominio cadere; sin aiitem no one may carry off by force a thing 
aliena sit, post restxtutionem ejus that is moveable, or moves itself, al- 
etiam gestimationem ej usdem rei though he thinks himself the owner. 
prmstare. Quod non solum in mo- If any one acts contraiy to these con- 
bilibus rebus quse rapi possunt, stitutions, he is, if the thing is his, 
constitutiones obtinere censuerunt, to cease to be owner of itj if it is 
sed etiam in invasionibiis quse circa not, he is not only to restore the 
res soli fiunt, ut ex hac causa onmi thing taken, but also to pay its value, 
rapina homines abstineant. The constitutions have declared these 

rules applicable, not only in the case 
of moveables of a nature to be carried 
off by force, but also to the forcible 
entries made upon immoveables, in 
order that every kind of violent rob- 
bery may be prevented. 

B. xlvii. 8. 2. 18 j 0. viii. 4. 7. 

2. Sane in hac actione non utique 2. In this action it is not necessary 
expectatur rem in bonis actoris that the thing should have been part 
esse 5 nam sive in bonis sit aive non of the goods of the plaintiff; forwhe- 
sit, si tamen ex bonis sit, locum ther it has been part of his goods or 
hgec actio habehit : quare sive not, yet if it has been taken from 
locata, sive commodata, sive pig- among bis goods, the action may be 
norata, sive etiam deposita sit apud brougnt. Consequently, if anything 
Titium sic ut intersit ejus earn rem has been let, lent, or given in pledge 
non auferri, veluti si in re deposita to Titius, or deposited with him, so 
ciilpam quoquepromisit, sive bona thathe has aninterestin its not being 
fide possideat, sive usiimfructimi in taken away by force, as, for instance, 
ea quis habeat, vel quod aliud jus he has engaged tohe answerable for 
ut intersit ejus non rapi, dicendum even any fault committed respecting 
est competere ei hanc actionem, ut it j or it he possesses it honajidej or 
non dominium accipiat, sed illud has the usufruct of it, or has any other 
solum quod ex bonis ejus qui legal interest in its not being taken 
rapinam passus est, id est, quod ex away by force, this action may be 
substantia ejus ablatum esse pro- brought, not to give him the owner- 
ponatur. Et generaliter dicendum ship in the thing, but merely to 
est, ex quibiis eausis furti actio restore him what he has lost by the 
competit in re clam facta, ex iis- thing being taken away from out of 
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dem causis otnnes liabere banc ac- Ms goods, that is, from out of bis 
tionem. property. And generally, we may 

say, that the same causes wMch 
would give rise to an action of theft, 
if the theft is committed secretly, 
will give rise to this action, if it is 
committed with force. 

ID. xlvii. a 2. 22-24. 

In order to make the punishment of an open and Jdagrant 
violation of law more severe than that of a secret theft, the 
very slightest interest in the thing taken was sufficient to enable 
a plaintiff to bring the action vi bonormn raptorum. For 
instance, a mere depositary could bring it, although his interest 
was not great enough to permit of his bringing an actio furti. 


Tit.IIL DE LEeE AQUILIA. 


Damni injurias actio constituitur 
per legem Aq[uiliam ; cujus primo 
capite cautum est utsi quis alien um 
hominem, alienamve quadrupedem 
quee pecudum numero sit, injuria 
occiderit, quanti ea res in eo anno 
plurimi fuerit, tantum domino dare 
damnetux. 


Gai. 


The action daynni mjurice is esta- 
blished by the Aquilia, of which 
the first head provides, that if any 
one shall have wrongfully killed a 
slave, or a four-footed beast, being 
one of those reckoned among cattle, 
belonging to another, he shall be 
condemned to pay the owner the 
greatest value which the thing has 
possessed at any time within a year 
previously, 
hi. 210. 


The lex Aquilia was, as Ulpian informs us (D. ix. 2. 1), a 
plebiscitum made on the proposition of the tribune Aquiliiis. 
It made an alteration in ail the previous laws^ including those 
of the Twelve Tables, which had treated of damage wrong- 
fully done {de damno injibHa). Theophilus says it was 
passed at the time of the secession of the plebs, meaning, 
probably, that to the Janiculum^ in the year 468 a.tt.c. 
(Paraphrase on paragr. 15.) 

A fragment of Gains in the Digest (D. ix. 2. 2) contains 
the terms of this first head of the lex Aquilia : ‘ Qui servum 
servamve alienum alienamve quadrupedem vel peeudem in- 
juHa Occident^ quanti id in eo anno plurimi faerit^ tantum 
CBS dare domino damnatus estoJ 


1. Quod autem non prsecise de 1. As the law does not speak gene- 
quadrupeds, sed de ea tantum quse rally of four-footed beasts, but only 
pecudum numero est, cavetur, eo of those which are reckoned amon.’i^ 
pertinet ut neque de feris hestiis cattle, we may consider its pro viaioim 
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neque de canilras cautum esse in- as not applying to dogs or wild ani- 
telligamus, sed de iis tantum quae mals^ but only to animals which may 
proprie pasci dicuntur, quaies sunt be properly said to feed in herds, as 
equi^muli, asini, OYeSjboves.caprse. horses, mules, asses, sheep, oxen, 
De suibus quoque, idem placiiit ; goats, and also swine, for they are 
nam et sues pecudum appellatione included in the term cattle, for they 
continentur, quia et hi gregatim feed in herds. Thus Homer says, as 
pascuntur. Sic denique et Homerus -^lius Martianus quotes in his In- 
in Odyssea ait, sicut ^lius Marcia- stitutes, — 

nus in suis Institutionibus refert: — ‘ You will find him seated by his 
AjJ'aig Tovys avtaat 7rapr]{JLtvov * ai swine, and they are feeding by the 

da vsfiQvraL rock of Corax, near the spring Are- 

ndp’ KopuKOQ Tvarpyj eirt ry Kpfiviy thusa.’ 

* ApaQovay, 

D. xi. 2. 2. 2 j D. xxxii. 65. 4. 

The passage is from Od. 13. 407. 

2. Injuria autemoccidereintelli- 2. To kill wi’ongfully is to kill 

gitur, qiiiniillojure occidit. Itaque without any right,* consequently, a 
latronem qui occidit, non tenetur, person who kills a thief is not liable 
utique si aliter periculum effugere to this action, that is, if he could not 
non potest. otherwise avoid the danger with 

which he was threatened. 

D. ix. 2. 5, pr. and 1. 

It was not necessary to consider the intent with which the 
damage was done. Was it done ^ nullo jure?^ if so, the lex 
AquUia applied. 

3. Ac ne is quidem hac lege te- * 3. Hor is a person made liable by 

netnr, qui casu occidit, si modo this law, who has killed by accident, 
culpa ejus nulla inveniatur; nam provided there is no fault on his part, 
alioquin non minus quam ex dolo for this law punishes fault as well as 
ex culpa quisque hac lege tenetur. wilful wrong-doing. 

Gai. iii. 202. 211. 

4. Itaque si quis diim j aculis ludit 4. Consequently, if any one playing 

vel exercitatur, transeuntem ser- or practising with a javelin, pierces 
vum tuum traj ecerit, distingnitur : with it your slav e as h e goes by, there 
nam si id a milite in campo eove is a distinction made; if the accident 
ubisolitiimestexercitari,admissum befalls a soldier while in the camp, 
est, nnlla culpa ejus intelligitur ; or other place appropriated to inili- 
si alius tale <juid admisit, culp» reus tary exercises, there is no fault in the 
est. Idem j uiis est de milite, si in soldier, but there would be in any one 
alio loco quam qui exercitandis else besides a soldier, and the soldier 
militibus destinatus est, id admisit. himself would be in fault if he in- 
flicted such an injury in any other 
place than one appropriated to mili- 
tary exercises. 

D. ix. 2. 9. 4. 

5. Item si putator, ex arbors de- 5. If, again, any one, in pruning a 
j ecto ramo, serviim tuum transeun- tree, by letting a bough fall,kills your 
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tem Occident : si prope riam puL- slaTe wlio is passing, and tins takes 
licam aut vicinalem id factum est, place near a public way, or a way be- 
neque proclamavit ut casus evitari longing to a neighbour, and be has 
possit, culpse reus est ; si procla- not cried out to make persons take 
mayit, nec ille curavit cavere, extra care, be is in fault ; but if be called 
culpam esse putator. jtEque extra out, and tbe passer-by would not take 
culpam esse intelligitur, si seorsum care, be is not to blame. He is also 
a yia forte vel in medio fundo equally free from blame if be was 
cse debat, licet non proclamavit j cuttingfar from any public way, or in 
quia in eo loco nulli extraneo jus tbe middle of a field, even tbougb be 
fuerat versandi. bas not called out, for by sucb a 

place no stranger bas a right to pass. 

D. ix. 2. 31. 

6. Prseterea si medicus qui ser- 6. So, again, a physician who bas 

vumtuum secuit,dereliquerit cura- performed an operation on your 
tionem, atque ob id mortuus fuerit slave, and then neglected to attend 
servus, culpse reus est. to bis cure, so that tbe slave dies, is 

guilty of a fault. 

D. ix. 2. a 

7. Imperitia quoque culpse ad- 7. TJnskilfulness is also a fault, as, 

numeratur: veluti si medicus ideo if a physician kills your slave by un- 
servum tuum occiderit, quod eum skilfully performing an operation on 
male secuerit, aut perperam ei me- him, or by giving him wrong medi- 
dicamentum dederit. cines. 

D. ix. 2. 7. 8 ; D. ix. 2. 8 j D. 1. 17. 132. 

8. Impetu quoque mularum,quas 8. So, too, if a muleteer, through 
mulio propter imperitiam retinere Ms want of skill, cannot manage bis 
non potuerit, si servus tuus op- mules, and runs over your slave, be 
pressus fuerit, culpse reus est mulio; .is guilty of a fault. As, also, be 
sed et si propter infirmitatem eas would be if be could not bold them 
retinere non potuerit, cum alius in on account of bis weakness, pro- 
firmior retinere potuisset, seque vided that a stronger man could have 
culpse tenetur. Eadem placuerunt held them in. The same decisions 
de eo quoque qui, cum *equo vebe- apply to an unskilful or infirm borse- 
retur, impetum ejus aut propter man, unable to manage bis horse, 
infirmitatem aut propter imperitiam 

suam retinere non potuerit. 

D. ix. 2. 8. 1. 

9. His autem verbis legis, quanti 9. Tbe words above quoted, ^ tbe 
in eo anno plurimi fuerit, ilia sen- greatest value tbe thing bas possessed 
tentia exprimitur, ut si quis bomi- at any time within a year previously,’ 
nem tuum qui bodie claudus aut mean that if your slave is killed, 
mancus aut luscus erit, occiderit, being at tbe time of bis death lame, 
qui in eo anno integer et pretiosus maimed, or one-eyed, but having 
fuerit non tanti teneatur quanti been within a year quite sound and 
bodie erit, sed quanti in eo anno ofconsiderable value, tbe person who 
pluiimi fuerit. Qua ratione credi- kills him is bound to pay, not bis 
turn est poenalem esse bujus legis actual value, but tbe greatest value 
actionem, quia non solum tanti be ever possessed within tbe year, 
quisque obligatur quantum damni Hence, this action may be said to be 
dederit, sed aliquando longe pluris: penal, as a person is bound under it 
ideoque constat in beredem eana not only for tbe damage be bas done,^ 
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actionem non transire, qiise tran- but for mucb more ; and, therefore, 
situra fuisset, si ultra damnum the action does not pass against his 
numquam lis gestimaretur. heir, as it would have done if the 

condemnation had not exceeded the 
amount of the actual damage. 

Gai. iii. 214: D. ix. 2. 23. 3. 8. 


10. Illud non ex verbis legis, sed 
ex interpretatione placidt, non so- 
lum perempti corporis sestimatio- 
nem habendam esse, secundum ea 
qufe diximus, sed eo amplius quid- 
quid prseterea perempto eo corpore 
damni nobis allatum fuerit : veluti 
si servum tuum heredem ab aliquo 
institutum antea quis occiderit, 
quam jussu tuo adiret, nam heredi- 
tatis quoque amissse rationem esse 
habendam constat. Item si ex pari 
mularum imam, vel ex quadriga 
equorum unum occiderit, vel ex 
comoedis unus servus occisus fuerit, 
non solum occisi fit sestimatio ; sed 
eo amplius id quoque computatur, 
quanti depretiati sunt qui super- 
sunt. 

Gai. iii. 212; 

11. Liberum autem est ei cujus 
servus occisus fuerit, et judicio pri- 
vate legis xA.qui]i£e damnum perse- 
qui, et capitaLis criminis eum reum 
facere. 

Gai. iii 


10. It has been decided, not by 
virtue of the actual wording of the 
law, but by interpretation, that not 
only is the value of the thing perish- 
ing to be estimated as we have said, 
but also the loss which in any way 
we incur by its perishing ; as, for in- 
stance, if your slave having been 
instituted heir by some one is killed 
before he enters at your command on 
the inheritance, the loss of the in- 
heritance should be taken account of. 
So, too, if one of a pair of mules, or 
of a set of four horses, or one slave 
of a band of comedians, is killed, 
account is to be taken not only of 
the value of the thing killed, but 
also of the diminished value of what 
remains. 

D. ix. 2. 22. 1. 

11. The master of a slave who is 
killed may bring a private action for 
the damages given by the 

and also bring a capital action against 
the murderer. 

.213. 


A crimen capitale was one which, affected the caput of the 
condemned. The lex Gornelia (D. ix. 2. 23. 9 ; see also Title 
18. 5, of this Book) gave the master the power to bring a 
criminal accusation against the murderer. The Code (iii. 35. 
3) contains a rescript of the Emperor Gordian, stating it as 
undoubted law that a criminal accusation did not prevent a 
master also bringing a private action under the lex Aquilia. 


12. Caput secundum legis Aqui- 12. The second head of the lex 
lise in usu non est. Aquilia is not now in use. 

Gai. iii. 215 ; D. ix. 2. 27. 4. 

Welearnfrom Gains (Gai. iii. 215) that the second head of 
the lex Aquilia gave an action for the full value of the injury- 
sustained to a stipulator, whose claim was extinguished by an 
adstipulator releasing the debtor by acceptilation. ( See Bk. iii. 
Tit. 29.) The stipulator might also bring an actio mandati 
against the adstipulator, if he preferred doing so ; but, as we 
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see from Title 16 of this Book (paragr. 1), proceeding under 
the lex Aquilia gave the plaintiff the advantage of having 
the amount he recovered increased if the defendant denied 
his liability. 


13. Capite tertio de omni cetero 
damno cavetur. Itaque si quis 
servum, vel earn quadrupedem qua 
pecudum numero est, vulneraverit, 
sive earn quadrupedem quje pecu- 
dum numero non est, veluti canem 
aut feram bestiam vulneraverit aut 
Occident, hoc capite actio consti- 
tuitur. In ceteris quoque omnibus 
animalibus, item in omnibus rebus 
qii£e anima carent, damnum injuria 
datum hac parte vindicatur: si quid 
enim ustum aut ruptum aut frac- 
tum fuerit, actio ex hoc capite con- 
stituitur, quaniquam poterat sola 
rupti appellatio in omnes istas 
causas sufficere j ruptum enim in- 
telligitur, quod quoquo modo cor- 
ruptum est. Unde non solum 
fracta aut usta, sed etiam scisaa et 
collisa et effusa, et <^uoquo modo 
perempta atque deteiiora facta, hoc 
verbo continentixr : denique respon- 
sum est, si quis in alienum vinum 
aut oleum id immiserit quo natu- 
ralis bonitas vini aut olei corrumpe- 
retur, ex hac parte legis eum teneri. 

Gai. iii. 217; 


13. The third head provides for 
every kind of damage ; and, therefore, 
if a slave is wounded or killed, or a 
four-footed beast, whether of those 
reckoned among cattle or not, as a 
dog or wild beast, an action may be 
brought under the third head. Com- 
pensation may also be obtained under 
it for all wrongful inj uiy to animals or 
inanimate things, and, in fact, for 
anything burnt, broken, or fractured 
although the word broken {rvphim) 
would have sufficed for all these 
cases ; for a thing is riqitxim which is 
in any way spoilt (corruptuxn)^ so 
that not only things fractured or 
burnt, but also things cut, bruised, 
spilt, or in any way destroyed or 
deteriorated, may be said to be 
Tupta. It has also been decided, that 
any one who mixes anything with 
the oil or wine of another, so as to 
spoil the goodness of the wine or oil, 
is liable under this head of the lex 
Aqidlia. 


D. ix. 2. 27. 15. 


The terms of this third bead of the Aquilian law are given 
by Ulpian (D. ix. 2. 27. 5) : ^ Cceterarv/m rerum, prmter 
hominem et pecudem occisosy si quis alteri damnum facit^ 
quod usserit, fregerit^ ruperit injuria quanti ea res erit in 
diebus triginta proximis^ tantum ces domino dare damnas 
esto" 


14. Illud palam est, sicut ex 
primo capite ita demum quisque 
tenetur si dolo aut culpa ejus homo 
aut quadrupes occisus occisave fu- 
erit, ita ex hoc capite de dolo aut 
culpa de cetero damno quemque 
teneri. Hoc tamen capite, non 
quanti in eo anno, sed quanti in 
diebus triginta proximis res fuerit, 
obligatur is qui damnum dederit. 


Gai. iii. 218 


14. It is evident that, as a person 
is liable under the first head, if by 
wilful injury or by bis fault be kills 
a slave or a four-footed beast, so by 
this head, a person is liable for every 
other damage, if there is wrongful 
injury or fault in what he does. But 
in this case, the offender is bound to 
pay the greatest value the thing has 
possessed, not within the year next 
preceding, but the thirty days next 
preceding. 

D. ix. 2. 30. 3. 



15. Ac ne plurimi quidem ver- 15. Even tlie pkirimiyLei. of 
bum adjicitur j sed Sabino recte tbe ^eatest value, is not expressed 
placuit, perinde babendam sestima- in this case. But Sabinus was rightly 
tionem ac si etiam hac parte plurimi of opinion, that the estimation ought 
verbum adjectum fuisset : nam to be made as if this word were in 
plebem Eomanam quse Aquilio the law, since it must have been that 
tribuno rogante hanc legem tulit, the plebeians, who were the authors 
contentam fuisse quod prima parte of this law on the motion of the 
eo verbo usa est. tribuneAquilius, thought it sufficient 

to have used the word in the first 
head of the law. 

Gai. iii 218; B. ix. 2. 1. 1. 


16. Ceteriim placuit ita demum 
directam ex hac lege actionem esse, 
si quis priTecipue corpora suo dam- 
num dederit Ideoque in eum qui 
alio modo damnum dederit, utiles 
actiones dari solent, veluti si quis 
hominem alienum aut pecus ita in- 
cluserit ut fame necaretur, aut ju- 
mentum tarn vehementer egerit ut 
rumperetur, aut pecus in tantum 
exagitaverit ut prsecipitaretur, aut 
si quis alieno servo persuaserit ut 
in arborem ascenderet vel in pu- 
teum descenderet, et is ascendendo 
vel descendendo aut mortuus aut 
aliqua corporis parte Isesus fuerit, 
utilis actio in eum datur. Sed si 
quis alienum servum aut de ponte 
aut de ripa in flumen dejecerit, et 
is suffocatus fuerit, eo quod projecit 
corpore suo damnum dedisse non 
difficulter intelligi poterit, ideoque 
ipsa lege Aquilia tenetur. Sed si 
non corpore damnum datum, neque 
corpus Isesum fuerit, sed alio modo 
damnum alicui contigerit, cum non 
sufficit neque directa neque utilis 
Aquilia, placuit, eum qui ohnoxius 
fuerit, in factum actione teneri : 
veluti si quis misericordia ductus 
alienum servum compeditum sol- 
verit, lit fugeret. 


16. But the direct action under this 
law can only be brought if any one 
has, with his own body, done damage, 
and consequently utiles actiones are 
given against the person who does 
damage in any other way, as, for 
instance, against one who sliuts up a 
slave or a beast, so as to produce 
death by hunger: who drives a horse 
so fast as to knock him to pieces, or 
drives cattle over a precipice, or per- 
suades another man’s slave to climb 
a tree, or go down into a well, and 
the slave in climbing or descending 
is killed or maimed, then a utilis 
actio is given against him. But if 
any one has £ung the slave of an- 
other from a bridge or a bank into a 
river, and the slave is drowned, then, 
as he has actually flung him down, 
there can be no difficulty in deciding 
that he has caused the damage with 
his own body, and consequently he is 
directly liable under the les Aquilia, 
But if no damage has been done 
by the body, nor to the body, hut 
damage has been done in some other 
way, the actio directa and the actio 
uiilis are both inapplicable, and an 
actio in factum is given against the 
wrong-doer ; for instance, if any one 
through compassion has loosed the 
fetters of a slave, to enable him to 
escape. 


Gai. iii. 219 ; B. ix. 2. 33. 1 ; B. iv. 3. 7. 7. 


If the injury were done, to use the language of the jurists, 
corpore corpori^ that is, with direct bodily force, to the body 
of a slave or beast, the actio {legis) Aquilice had place. If 
it were done corpori, but indirectly and not corpore, the actio 
utilis Aquilice had place. If it were done neither to the body, 
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nor yet with direct bodily force, the actio must be brought m 
factum^ that is, on the particular circumstances of the case. 

The directa actio Aquilicc could only be brought by the 
owner ; the 'wtilis might be brought by the possessor, usu- 
fructuary, and others haTing an interest less than that of 
ownership. 

As the action under the lex Aquilia was penal, the whole 
sum recoverable against one could be recovered separately 
against each or more than one offender. 

If the defendant denied his liability, the lex Aquilia in- 
flicted a double penalty, adversus injiciantem in duflum 
actio est (D. ix. 2. 2. 1.) 

It might very often happen that the person injured could 
also bring an action arising from a contract against the doer 
of the injury, as, for instance, an actio 'pro socio, mandati, 
deposits if the person who did the injury were a partner, a 
mandatary, or depositary of the person to whom the injury 
was done/ In such a case he could either bring the action on 
the contract, or proceed under the lex Aquilia. He could 
not do both, but if he brought the action on the contract, 
and then found that if he had proceeded under the lex 
Aquilia he would have recovered a larger sum, he was 
allowed to bring an action under the lex Aquilia to recover 
the surplus. (D. ix. 2. 7. 8 ; D. xliv. 7. 34. 2.) 

The subject of damnum is hardly noticed in the Institutes 
except in connection with the lex Aquilia. (See Bk, iii. Tit. 
18. 2.) By damnum is meant the diminution of a man’s 
property, and it is treated of in the Digest according as it is 
factum, that is already done, or infectum, that is appre- 
hended. (D. xxxix. 2.) Damnum factum, more usually 
termed simply damnmn, might arise from a mere accident, or 
from the free will of another. If it arose in the latter way, it 
might have arisen in the exercise of a right enjoyed by the 
person causing it, and then no reparation had to be made for 
causing it, ^on videtuv vim facere qui juve suo utituT (D. L. 
17. 155); or it might have been done wrongfully, damnum 
injuria datum, and then the person injured was entitled to 
compensation according to the rates provided by the lex 
Aquilia, if the damage came within the scope of the law; if 
it did not, then an actio in factum was given (D. ix. 2. 33. 1), 
and compensation was made at rates differing according to 
the degree of wrong- If there had been dolus or culpa lata^ 
the compensation was regulated by the value peculiar to the 
person injured : if the degree of culpa had been less, the com- 
mon value was the measure of the compensation. In cases of 
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damnum infeetum, the owner of the property threatened 
could call on the owner of the property from which danger 
was apprehended to give security against any loss which might 
thus arise. (D. xxx. 12. 2. 5. 1.) 


Tit. IY. DE ESTJUEnS. 


Generaliter injuria dicitur omne 
quod non jure fit : specialiter, alias 
contumelia quse a contemnendo 
dicta est, quam Grseci viBptv appel- 
lant; alias culpa, quam Cxrseci 
aciK 7 ]pa dicunt^aicut in legeAquilia 
damnum injurise accipitur; alias 
iniquitas et injustitia^ quam Graeei 
dciKLav Tocant. Cum enim praetor 
vel judex non jure contra quern 
pronuntiat, injimam accepisse dici- 
tur. 


D. 


Injuria^ in its general sense, signi- 
fies every action contrary to law ; in 
a special sense, it means, sometimes, 
the same as ecmtumelia (outrage), 
which is derived from contemnere^ the 
Greek sometimes the same as 

eidpa (fault), in Greek ddiKtjfjLa^ as in 
the lex Aquilia, which speaks of 
damage done infui'za-^ sometimes it 
has the sense of iniquity, injustice, or 
in Greek do i icin', for a person against 
whom the praetor or j udge pronounces 
an unjust sentence, is said to have 
received an injuria. 
d. 10. 1. 


Injuria j then, is used in three senses — 1, a wrongful act, an 
act done nullo jure ; 2, the fault committed by a judge who 
givesjudgment not according to 3, an outrage or affront. 


1. Injuria autem committitur, 
non solum cum quis pugno, puta, 
aut fustibus csesus vel etiam ver- 
beratus erit, sed et si cui conviciuna 
factum fuerit; sive cujus bona quasi 
debitoris, qui nihil deberet, possessa 
fuerint ab eo qui intelligebat nihil 
eum sibi debere ; vel si quis ad in- 
famiam alicujus libellum aut car- 
men scripserit, composuerit, edi- 
derit, dolove malo fecerit quo quid 
eorum fieret ; sive quis matrem- 
familias aut praetextatum prsetex- 
tatamve adsectatus fuerit, sive cujus 
pudicitia attentata esse dicetur, et 
denique aliis pluribusmodisadmitti 
injuriam manifestum est. 

Gai. iii 


1. An injury is committed not only 
by striking with the fists, or striking 
with clubs or the lash, but also by 
shouting till a crowd gathers roun'd 
any one ; by taking possession of any 
one’s goods, pretending that he is 
debtor to the infiicter of the injury, 
who knows he has no claim on him; 
by writing, composing, publishing a 
libel or defamatory verses against 
any one, or by maliciously contriving 
that another does any of these things; 
by following after an honest woman, 
or a young boy or girl; by attempting 
the chastity of any one; and, in 
short, by numberless other acts. 

220 . 


Convieium. ITlpian gives (D. xlvii. 10. 15. 4) the following 
derivation of the word : — Gonvicium autem dicitur vel a 
condtatione vel a conventu^ hoc est^ a collatione vocum^ quum 
enim in unum complures voces conferuntur, convicium ap- 
pellatuTy quasi convociumy any proceeding which publicly 
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insults or annoys another^ as gathering a crowd round a man’s 
house, or shouting out scandal respecting another to a mob. 

Matr&mfamilias^ i.e. every married woman of honest cha- 
racter. 

Prcetextatum^ am^ i.e. still wearing the prcetexta^ which 
was put off at the age of puberty. 

Adsectatus fuevit Ulpian says (D. xlvii. 10. 15. 22), 
^ Adsectatur qui tacitus frequenter sequituVy assidua enim 
frequentia quasi prcebet nonnullam infamiamJ 

Pudicitia attentata, Paul says (D. xlvii. 10. 10), ^ At^- 
tentari pudicitia dicitur cum id agitur^ ut ex pudico im- 
pudicus fiaV 


2. A man may receive an injury, 
not only in his own person, but in 
that of his children in his power, and 
even in that of his wife, according to 
the opinion that has prevailed. If, 
therefore, you injure a daughter in 
the power of her father, and married 
to Titius, the action for the injury 
may be brought, not only in the name 
of the daughter herself, but also in 
that of the father or the husband. 
But, if a husband has sustained an 
injury, the wife cannot bring the actio 
injvriar'unij for the husband is the 
protector of the wife, not the wife of 
the husband. The father-in-law may 
also bring this action in the name of 
his dai^hter-in-law, if her husband 
is in his power. 

GtAI. iii. 221 j D. xlvii. 10. 2 j D. xlvii. 10. 1. 3. 

Each person injured could bring an action. Take, for 
instance, the case of a married woman. She, her husband, 
her own father, and her husband’s, have each an action, sup- 
posing both she and her husband are inpotestate. But a per- 
son in potestate^ though he had an action, could not bring it 
himself, except in certain cases, as in the absence of the pater- 
familias. The paterfamilias would bring the action, and 
could sue either in his son’s name, or his own. The amount 
recovered in the respective actions differed according to the 
dignity of the person bringing it. It might happen, for in- 
stance, that the son was of higher rank than the father. 
Gum utrique tamfilio quam patri, adquisita actio sit^non 
eadem utique facienda cestimatio est: cum possit propter 
filii dignitatem major ipsi quam patri injuria facta esse. 
(D. xlvii. 10. 30. 31.) Although the wife was in power of the 


2. Patitur autem quis injuriam 
non solum per semetipsum, sed 
etiam per liberos suos quos in po- 
testate babet; item per uxorem 
suam, id enim magis prsevaluit. 
Itaque si tlije alicujiis quse Titio 
nupta est, injuriam feceris, non so- 
lum filise nomine tecum injuriarum 
agi potest, sed etiam patris quoque 
et mariti nomine. Contra autem 
si viro injuria facta sit, uxor in- 
juriarum agere non potest; defend! 
enim uxores a viris, non viros ab 
uxoribus aequum est. Sed et socer 
nurus nomine cujus vir in potestate 
est, injuriarum agere potest. 
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father, yet her husband could 
jury done to her, grounded on 

3. Servis autem ipsis quidem 
nulla injuria fieri intelligitur, sed 
domino per eos fieri videtur, non 
tamen iisdem modis quibus etiam 
per iiberos et uxores, sed ita cum 
quid atrocius commissum fuerit, et 
quod aperte ad contumeliam domi- 
ni respicit : veluti si quis alienum 
servum verberaverit, et in bunc 
casum actio proponitur. At si quis 
servo convicium fecerit, vel pugno 
eum percusserit, nulla in eum actio 
domino competit. 

GrAI. 


always bring an action for in- 
his natural duty to protect her. 

3. An injury cannot, properly 
speaking, be done to a slave, but it is 
the master who, tbrougb the slave, 
is considered to be inj ured ; not, 
however, in the same way as through 
a child or wife, but only when the 
act is of a character grave enough to 
make it a manifest insult to the 
master, as if a person has fiogged 
severely the slave of another, in 
which case this action is given against 
him. But a master cannot bring an 
action against a person who has col- 
lected a crowd round his slave, or 
struck him with his fist, 
iii. 222 . 


Under the civil law the naaster could not bring an action 
for injury done to his slave, unless the injury were done with 
intent to hurt or annoy the master. But the prsetor gave an 
action pleno jure, i. e. which could be brought as a matter of 
right, if the slave were beaten or tortured without the master’s 
orders, and an action cognita causa, i. e. allowed if the cir- 
cumstances of the case seemed, on inquiry, to furnish good 
ground for it, if the injury had been slighter. Eegard was had, 
in making this inquiry, a.nd in estimating the amount of 
damage, to the class of slaves to which the slave belonged. 
(See paragr. 7.) The slave himself could in no case bring an 
action for injury sustained by him. (D. xlvii. 10. 15. 34.) 

4. Sicommuni servo injuria facta 4. If an injury has been done to a 
sit, sequum est, non pro ea parte slave held in common, equity de- 
qua dominus quisque est, aestima- mands that it shall be estimated not 
tionem injuriae fieri, sed ex domi- according to their respective shares 
norumpersona, quia ipsis fit injuria, in him, but according to their re- 
spective position, for it is the masters 
who are injured. 

If the co-proprietors brought the action for injury done, or 
intended to be done to them through their slave, then, as it is 
said in the text, it made no difference what was the amount 
of their interest in the slave. Each had equally had an insult 
offered him. But the co-proprietors might bring a praetorian 
action for harm done to the slave, when no insult or hurt was 
intended to them, but the only question was, how much was the 
slave damaged, and made unfit for work, and then the amount 
recovered was divided between them, proportionately to their 
respective interests in the slave. (See note on last paragr.) 
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0 . Quod si ususfriictus in servo 5. If Titius Las tlie usuiruct, and 
Titii est, proprietas Msevii, magis Maevius the property in a slave, the 
Msevio injuria fieri intelligitur. injury is considered to he done rather 

to Msevius than to Titius. 

D. xlvii. 10. 15. 47. 

It might, however, happen that it could be shown that the 
intention was to injure and insult the usufructuary more than 
the proprietor. (D. xlvii. 10. 15.48.) No one but the pro- 
prietor could bring the praetorian action for the injury done 
to the slave. 


6. Sed si lihero qui tibi bona fide 
servit, injuria facta sit, nulla tibi 
actio dabitur; sed suo nomine is 
experiripoterit, nisi in contumeliam 
tuam pulsatus sit: tunc enim corn- 
petit et tibi injuriarum actio. Idem 
ergo est et in servo alieno bona fide 
tibi serviente, ut toties admittatur 
injuriarum actio, qiioties in tuam 
contumeliam injuria ei facta sit. 


D. xlvii. 

7. Poena autem injnriarum ex 
lege Duodecim Tabularum, propter 
membrum quidem ruptiim talio. 
erat; propter os vero fractum num- 
marisepcenae erant constitutae, quasi 
in magna veterum paupertate : sed 
postea, praetores permittebant ipsis 
qui injuriam passi simt, earn aesti- 
mare, ut judex vel tanti reum con- 
demnet, quanti injuriam passus 
aestimaverit, vel minoris, prout ei 
visum fuerit Sed pcBna quidem 
injuriarum quae ex lege Duodecim 
Tabularum introducta est, in de- 
suetudinemabiit; quam autem prae- 
tores introduxerunt, quae etiam 
honoraria appellatur, in judiciis 
frequentatur, nam secundum gra- 
dum dignitatis vitaeque bonestatem 
crescit aut minuitur aestimatio in- 
juriae: qui gradus condemnationis 
et in sei-Tili persona non immerito 
servatur, ut aliud in servo actore, 
aliud in medii actus bomine, aliud 
in vilissimo vel compedito consti- 
tuatur. 

Gai. iii. 223; 224,* 


6. If the injury has been done to a 
freeman, v^bo serves you hona JHe, 
you have no action, but be can bring 
an action in bis own name, unless be 
has been injured merely to insult 
you, for, in that case, you may bring 
the actio injuriarum. So, too, with 
regard to a slave of another who 
serves you horia fide^ you may bring 
this action whenever the slave is in- 
jured for the purpose of insulting 
you. 

10. 15. 48. 

7. The penalty for injuries under 
the law of the Twelve Tables, was a 
limb for a limb, but if only a bone 
was fractured, pecuniary compensa- 
tion was exacted proportionate to the 
gi'eat poverty of the times. After- 
wards, the praetor permitted the in- 
jured parties themselves to e&ftimate 
the injury, so that the judge should 
condemn the defendants to pay the 
sum estimated, or less, as be may 
think proper. The penalty appointed 
by the Twelve Tables has fallen into 
desuetude, but that inti'oduced by 
the prmtors, and termed honorary, 
is adopted in the administration of 
justice. For, according to the rank 
and character of the person injured, 
the estimate is greater or less;’ and a 
similar gradation is obseiwed, not im- 
properly, even with regard to a slave, 
one amount being paid in the case of 
a slave who is a steward, a second in 
that of a slave bolding an office of an 
intermediate class, and a third in 
that of one of the lowest rank, or 
one condemned to wear fetters. 

D. xlvii. 10. 15. 44. 
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The greater part of the edict of the pr^tor on this subject 
is given by Ulpian in different parts of the extracts from his 
writings (see Digest, xlvii. 10. 15). 

8. Sed et lex Cornelia de injuriis 8. The lex Cornelia also speaks of in- 
loquitur, etinjuriarum actionem in- juries, and introduced an actio inju- 
troduxit, quse competit oh earn rem riarum, 'which maybe brought when 
quod se pulsatum quis yerbera- any one alleges that he has been 
tumye,domumye suam yiintroitam struck or beaten, or that his house 
esse dicat. Domum autem accipi- has been broken into. And the term 
mus, sire in propria domo quishabi- ^ his house ’ includes one which be- 
tat, sire in conducta yel gratis sive longs to him and in -which he lives, 
hospitio receptus sit. or one he hires, or one in which he 

is received gratuitously or as a guest. 

D. xlvii. 10. 5, pr. and 2. 

The lex Cornelia de Sicariis (see Tit. 18. 5), though chiefly 
directed against murderers, also contained provisions against 
other deeds of violence. Lex itaque Cornelia ex tHbus causis 
dedit actionem : quod quis pulsatus verberatusve domusve 
ejus vi introita sit (D, xlvii. 10. 5.) 


9. Atrox injuria eestimaturvel ex 
facto, veluti si quis ah aliquo vulne- 
ratus fuerit vel fustihus csesus ,* vel 
ex loco, veluti si cui iu theatre vel 
in foro vel in conspectu prsetoris 
injuria facta sit; vel ex persona, 
veluti si magistratus injuriam pas- 
sus fuerit, vel si senatori ah hu- 
mili injuria facta sit, aut parent! 
patronove fiat a liheris vellihertis : 
aliter enim senatoris et parentis 
patronique, aliter extranei et hu- 
milis personae injuria aestimatur. 
Nonnunquam et locus vulneris 
atrocem mj uriam facit, veluti si in 
oculo quis percusserit. Parvi autem 
refert, utrum patrifamilias an filio- 
familias talis injuria facta sit ; nam 
et haec atrox asstimabitur. 


9. An injury is said to be of a grave 
character, either from the nature cf 
the act, as if any one is wounded or 
beaten with clubs by another, or from 
the nature of the place, as when an 
injury is done in a- theatre, a forum, 
or in the presence of the prsetor; 
sometimes from the quality of the 
person, as when it is a magistrate 
that has received the injurj^, or a 
senator has sustained it at the hands 
of a person of low condition, or a 
parent or patron at the hands of a 
child or freedman. Por the injury 
done to a senator, a parent, or a 
patron is estimated difterently from 
an injury done to a person of low 
condition or to a stranger. Some- 
times, it is the part of the body in- 
jured that gives the character to the 
injury, as if any one has been struck 
in the eye. Nor does it make any 
difference whether such an injury has 
been done to a paterfamilias or a 
Jiliufamilias, it being in either case 
considered of a grave character. 


Gai. iii. 225; D. xlvii. 10. 7, 8; D. xlvii. 8, 9. 1, 2. 


If the injury was atrox, a freedman might bring an action 
against bis patron, and the emancipated son against his father, 
but not otherwise. (D. xlvii. 1 0. 7. 3.) And the praetor him- 
self, in cases of atrox injuria, when he gave the formula to 

L L 
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the judge, fixed the maximum of the condemnation, and the 
judge would not condemn the defendant in a less sum. (Gtai. 
iii. 224.) 


10. In summa sciendum est, de 
Omni injuria eum qui passus est, 
posse Yel criminaliter agerevelcivi- 
liter. Et si quidem civfiiter agatur, 
sestimatione facta secundum quod 
dictum est, poena imponitur j sin 
autem criminaliter, olficio judicia 
extraordinaria poena reo irrogatur. 
Hoe videlicet observando quod Ze- 
noniana constitutio introduxit, ut 
viri iUustres quique super eos sunt, 
et per procuratorem possint ac- 
tionem injuriarnm criminaliter vel 
persequi vel suscipere, secundum 
ejus tenorem quiexipsamanifestius 
apparet. 


10. Lastly, it must be observed, 
that in every case of injury he -who 
has received it may bring either a 
criminal or a civil action. In the 
latter, it is a sum estimated as we 
have said that constitutes the penalty j 
in the former, the judge, in the ex- 
ercise of his duty, inflicts on the 
offender an extraordinary punish- 
ment. We must, however, remark, 
that a constitution of Zeno permits 
men of the rank oiillustris^ or of any 
higher rank, to bring or defend the 
actio mjiinarurn if brought criminally 
by a prociu-ator, as may be seen more 
clearly by reading the constitution 
itself. 


D. xlvii. 10. 6 5 0. ix. 35. 11. 


It was only as a very peculiar exception that criminal 
actions could, like private actions, be brought or defended 
through a procurator. 

11. Non solum autem is injuria- 11. Not only is he liable to the 
rum tenetur, qui fecit injuriam, id actio injwiarum who has inflicted 
€8t,quipereussit; veimmillequoque the injury, as, for instance, the per- 
contine bitur, qui dolo fecit vel cura- son who has struck the blow j but 
vitut cuimalapugnopercuteretur. he also who has maliciously caused 

or contrived that any one should he 
struck. 

D. xlvii. 10, 11. 1. 

12. Il-sec actio dissimulatione 12. This action is extinguished by 

aboieturj etideosi quis injuriam a person dissembling to have received 
dereliquerit, hoc est, statim passns the injury,* and, therefore, a person 
ad animum suum non revocaverit, who has taken no account of the in- 
postea ex poenitentia remissam in- jury, that is, who immediately on 
juriam non potent recolere. receiving it has shown no resent- 

ment at it, cannot afterwards change 
his mind and resuscitate the injury 
he has allowed to rest. 

D. xlvii. 10, 11. 1, 

If the person injured, though expressing indignation at the 
time, did not take any steps towards enforcing reparation within 
a year, the action was extinct, (D. xlvii. 10. 17* 6 ; C. ix. 
35. 5.) The action was personal to the person injured, and 
could not be transmitted to his heirs, unless before his death 
the action had already proceeded as far as the litis contestation 
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Tit. Y. DE OBLIGATIONIBUS QUASI EX 

DELICTO NASCUXTUE. 

Si judex litem suam fecerit, non If a judge makes a cause his own, 
proprie ex malefieio obligatus vide- he does not, properly speaking, seem 
tur : sed quia neque ex contractu to be bound ex malejicio ; but as he 
obligatus est, et utique peccasse is neither bound ex malejficio, nor ex 
aliquid intelligitur, licet perimpru- contractu^ and as he has, neverthe-- 
dentiam, ideo videtur quasi ex male- less, done a wi'ong, although perhaps 
hcio teneri; et in quantum de ea re only from ignorance, he seems to be 
sequuni rehgioni judicantis videbi- bound as it were ex malejicio , and 
tur, poenam sustinebit. will be condemned to the amount 

which seems equitable to the con- 
science of the judge. 

D. 1. IS. 6. 

The Eoman law characterized rather arbitrarily certain 
wrongful acts as delicts, and then, as there were many other 
wrongful acts which bound the wrong-doer to make reparation, 
and as it could not be said that the wrong-doer was bound ex 
delicto^ he was said to be bound quasi ex delicto^ i.e. there 
was an evident analogy between the mode in which the obli- 
gation arose from other kinds of wrong-doing and that in which 
it arose from the kinds of wrong-doing technically called de- 
licts. The principle was exactly the same, but the particular act 
did not happen to he among those technically termed delicts. 
The first instance given is that of a judge qui litem suam 
fecerit^ that is, who, through favour, corruption, or fear (D. v. 
1. 15. 1), or even ignorance of law {licet jper imprudentiam\ 
gives a manifestly wrong sentence, and who thus makes the Us 
or suit to he sua^ that is, affect himself by rendering him 
responsible for the sentence. Gains gives an example, in the 
case of a judge condemning a defendant in a sum different 
from that fixed in the formula. (Gal iv. 52.) 

The defendant might, if he pleased, instead of bringing an 
action against the judge, appeal from his decision; and in some 
cases, as when the judge had violated public law, or been cor- 
rupted, he might treat the decision as null, and commence the 
action afresh (D. xlix. 1.5. 19) ; but his adversary might be 
insolvent, or his indignation, or many other reasons, might 
make him prefer suing the judge. 

Ducaurroy points out that the distinction made between the 
•seemingly parallel cases of an ignorant physician and an igno- 
rant judge, the fault of the former being punished under the 
lexAquilia^the latter being hound quasi ex delicto^ arises from 
the, injury of the physician being done to the body. The 

L n 2 
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severity of the penalty against a judge who was merely igno- 
rant of the laWj is owing probably to the great checks against 
ignorance which the judge possessed if he pleased to avail 
himself of them in the advice of the ^jprudentes^ whose busi- 
ness it was to assist him, and in the possibility of having re- 
course to the magistrate who had given the action to him. 

1. Item isexcujusccenaculo, vel 1. So, too;]ie who occupies, whether 

proprio ipsius vel in quo gratis habi- as proprietor or gratuit ously, an apart- 
tahat, dejectum. effusumve aliquid ment, from which anything has been 
est, ita ut alicui noceretur, quasi ex thrown or poured down, which has 
niiileficioobligatusinteiligitur.Ideo done damage to another, is feaid to 
autem non proprie ex maleficio ob- be bound quasi ex maleficio, for be is 
ligatus intelligitur quia pleriimque not exactly bound ex mal^cdOj as it 
obalteiius culpamtenetur,aut servi is generally by the fault of another, 
aut liheri. Oui similis est is qui, ea a slave, for instance, or a freedman, 
parte qua vulgo iter fieri solet, id that he is bound. It is the same 
positum aut suspensiim habet quod with regard to a person who, on a 
potest, si ceciderit, alicui nocere : public way, keeps something placed 
quo casu poena decern aiireorum or suspended, which may, if it fall, 
constituta est. De eo vero quod de- hurt any one ,* in this case, a penalty 
jectum effusumve est, dupH quanti has been fixed of ten au7'ei. With 
damnum datum sit, constituta est respect to things thrown or poured 
actio : oh hominem vero liberum down, an action is given for double 
occisum, quinquaginta aureorum the amount of the damage done,* and 
poena eonstituitur ; si vero vivat if a freeman has been killed, there 
nocitumqueei esse dicatur, quantum is a penalty of fifty aurei, K he is 
ob earn rem sequum judici videtur, not Mlled, hut only hurt, the action 
actio datur. Judex enim computare is given for the amount which the 
debet mercedes medicis prsestitas, judge considers equitable under tbe 
ceteraque impendia quae in cura- circumstances j the judge ought to 
tione facta sunt,prseterea operarum take into account the fees paid to the 
quibus caruit aut cariturus est, ob physician, and all the other expenses 
id quod inutilis factus est. of the man’s illness, as well as the 

employment which he has lost, or 

will lose, by being incapacitated. 

D. xliv. 7. 5. 5 ; D. ix. 3. 6, G j D. ix. 3. 1; H. ix. 3. 7. 

The edict of the praetor, in both cases alluded to in the text, 
is given, D. ix. 3. 1 ; and D. ix. 3. 5, 6. 

The action given in each case was popularis, that is, any 
one might bring it, but in the case of a freeman being killed, 
his heirs or relations, if they brought an action, were pre- 
ferred to strangers. 

2. Si filiusfamilias seorsum a pa- 2. If a Jlliusfamilias lives apart 
tre habitaverit, et quid ex ccenaculo from his father, and from a room in 
ejus dejectum, eftusumve sit, sive his house anything is thrown or 
quid positum suspensumve hahu- poured down, or is placed or sus- 
erit, cujus casus periculosus est, Ju- pended, the fall of which would he 
liano placuit in patxem nullam esse dangerous, Julian thinks that no 
actionem, sed cum ipso fiiio agen- action could be brought against the 
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dum. Quodetinfiliofamiliasjudice father, but only against tbeson. The 
observandum est^ qui litem suam same holds good with respect to a 
fecerit. JiLimfaniiUa.% who, being a judge, 

has made a cause his own. 

D. xHv. 7. 5. 6; D. t. 1. 15. 

In the case of a filiiisfamilias^ the father wa.s not obliged 
even to repair the injurj" done to the extent of the son’s pecu- 
limn (see Tit. 6. 10); but if a slave had done the injury, the 
master was always bound to repair the damage, or to abandon 
the slave. (See Tit. 8.) 


3. Item exercitor navis aut cau- 
ponJB aut stabuli de damno aut furto 
quod in navi autcaupona aut stabu- 
lo factum eiit, quasi ex maleficio te- 
neri videtur, si mode ipsius nullum 
est maleficium, sed alicujus eorum 
quorum opera navem aut cauponam 
aut stabulum exerceret; cum enim 
nf^que ex contractu sit ad versus eum 
constituta hsec actio, et aliquatenus 
culpaereus est, quod opera malorum 
hominum uteretur, ideo quasi ex 
maleficio teneri videtur. In his au- 
tem casibus in factum actio corn- 
petit, qu<B heredi quidem datur, 
ad versus heredem autem non corn- 
petit. 

D. xliv. 7. 5, 


3. The master of a ship, of an 
inn, or a stable, is liable quasi ex 
maleficio^ for any damage or loss 
through theft occurring in the ship, 
inn, or stable, that is, if it is not he 
who has committed the wrongful 
deed, but some one employed in the 
service of the ship, inn, or stable. 
For as the action given against him 
does not arise ex maleficio or ex con- 
tractu, and yet he is in fault in em- 
ploying dishonest persons as his 
servants, he seems to be bound quasi 
ex maleficio. In these cases it is an 
action factum that is given, and it 
may be brought by the heir, but not 
against the heir. 

C: D. Lx. 3. 5. 13. 


The person injured might also, at his option, have an actio 
fnrti, or Aqnilice, as the case might be, against the actual 
wrong-doer. (D. xlvii. 5.) 


Tit. VL DE ACTIONIBUS. 

Superest . ut de actionibus lo- It now remains that we speak of 
quamur. Actio autem nihil aliud actions. An action is nothing else 
est, quam jus persequendi judicio than the right of suing before a 
quod sibi debetur. judge for that which is due to us. 

D. xliv. 7. 51. 

A sketch has been given in the Introduction (secs. 90-1 1 1) of 
the Eoman System of Civil Process. In the time of Justinian 
the system of extraordinarm judicia (Introd. sec. 108) had 
long been established, and the praetorian system of fovmulm 
abolished. But it was under the system of formulm that 
Eoman law received its characteristic shape, and the great 
jurists wrote. In this Title of the Institutes Justinian, bor- 
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rowing from writers who treated all actions with reference to 
the system of formulae, uses the language of the praetorian 
system. A knowledge^ therefore, of the outlines of that system 
is indispensable for the comprehension of this Title. For an 
account of its main features the reader is referred to sections 
98 to 106 of the Introduction. 


1. All actions whatever, by which 
any matter whatever is submitted to 
the decision of judges or of arbitra- 
tors may be divided into two classes; 
for actions are either real or personal. 
Either the plaintiff sues the defend- 
ant, because he is made answerable 
to him by contract, or by a delict, in 
which case the plaintiff brings a per- 
sonal action, alleging that his adver- 
sary is bound to give to, or to do 
something for him, or making some 
other similar allegation. Or else the 
plaintiff brings an action against a 
person not made answerable to him 
by any obligation, but with whom he 
disputes the right to some corporeal 
thing, and for such cases real actions 
are given ; as, for example, if a man 
is in possession_of land, which Titius 
maintains to be bis property, while 
the possessor says that he himself is 
the proprietor, the action is real. 

Gai. iv. 1. 3; T. xliv. 7. 25. 

The first and most important division of actions is that into 
actions in rem and actions in personam, by the first of which 
we assert a right over a thing against all the world, by the 
second we assert a right against a particular person. (See 
Introd. see. 61.) And, accordingly, speaking technically, an 
action was called real when the formula in which it was con- 
ceived embodied a claim to a thing without saying from whom 
it was claimed, and personal, when the formula stated upon 
whom a claim was made. If Titius said that a piece of land 
belonged to him, there was no necessity that the name of the 
wrongful occupier should appear in the formula ; at any rate 
not in the intentio, the part of the formula always considered 
characteristic of the actio, ^ Si paret Titii esse remJ This 
was all ; the question to he decided was, does the thing belong 
to Titius ? It was only as a consequence of Titius’ proprietor- 
ship being established that the wrongful occupier, whose name 
might appear in the condemnatio, was condemned to lose the 
possession. But in an action arising on a contract, the name 
of a person was necessarily introduced into the intentio, Titius 


1. Omnium actionum quibus inter 
aliquos apud judices arbitrosve de 
quacumque re quaeritur, summa di- 
visio in auo genera deducitur : aut 
euim in rem sunt, aut in personam. 
Namque agit unusquisque aut cum 
eo qui ei obligatus est vel ex con- 
tractu vel ex maleficio, quo casu 
proditJB sunt actiones in personam, 
per quas intendit adversarium ei 
dare facere oportere, et aliis quibus- 
dam modis ; aut cum eo agit qui 
uullo jure ei obligatus est, movet 
tamen alicui de aliqua re contro- 
versiam, quo casu proditse actiones 
in rem sunt : veluti si rem corpo- 
ralem possideat quis, quam Titius 
suam esse aifirmet et possessor 
dominum se esse dicat; nam si 
Titius suam esse intendat, in rem 
actio est. 
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could not merely say a thing was owed to him ; he must add 
that it was owed by a particular person. There are, indeed, 
some cases, as, for instance, a deposit, in which the action may 
be equally well shaped with or without the insertion of the 
name of a particular person. There may either be a real action 
in which the plaintiff claims the thing, or a personal one in 
which he says that the depositary ought to give it him. 
Whenever the action is made to rest on an obligation, it is 
personal, when on a right of p»roprietorship it is real. 

The words aliis qivibusdam modis in the text refer to the 
intentio of the formula, which did not, in a personal action, 
always run either dare oportere, or facere oportere^ but in 
other ways, especially that of pi^cestare oportere, 

A real action was termed vindieatio or petitio. A personal 
action, when brought dare or facere. received the name of 
condictio. Uipian gives condictio as a generic name for all 
actions in personam. (D. xliv. 7. 25.) For an account of 
the diff’erent kinds of condictio^ in a limited sense, see note 
on Bk. iii. Tit. 13. 2 ; and see also paragr. 15 of this Title. 

As preliminary to the divisions of actions given in this Title, 
it may be useful to repeat that actions in personam, if based 
on a contract, and raising a question of law as well as of fact, 
may be divided into (1) condictions, given to enforce unilateral 
contracts, and being certi when the claim was certain, incerti 
when it was not ; (2 ) prsstorian actions, having special names, 
given principally to enforce bilateral contracts; and (3) actions 
in factum prcescriptis verbis, given to enforce contracts not 
falling under the four heads of contracts, and not having special 
names. (See Bk. iii. Tit. 13. 2.) All conditions were strict i 
juris, that is, the judge was bound by the strict rules of law, 
unless there was an exception appealing to equity introduced 
into the formulae. All the praetorian actions given to enforce 
bilateral contracts, as well as certainly most, and probably all, 
other actions of exclusively praetorian origin, were bonce fldei, 
i.e. the judge needed no exception to enable him to consider 
the equitable circumstances of the case. The intentio of every 
personal action, except a condictio certi, was incerta, i.e. it 
ran ^ quicquid paret,^ not si pareL Personal actions brought 
on a delict were either in the form of the particular action 
given by the law which made the off^ence a delict, or were in 
factum prcescriptis verbis. 

We have said, ^ based on a contract, and raising a question 
of law, as well as of fact,’ because there was an important kind 
of personal actions, those in factum conceptce (to be carefully 
distinguished from those in factum prcescriptis verbis), in 
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which the magistrate merely directed the judge to ascertain 
whether a particular statement was true, and if it was, to con- 
demn the defendant. There was, in such an action, no appli- 
cation of the rules of law to he made by the judge, as there 
was in those which ran si jparet ojportere, and were in jus 
conceptoe. (See Introd. sec. 106, and note on paragr. 28.) 

2. yEquesi agat jus sihiessefundo 2. So, too, if any one alleges that 
forte vel sedihus utendi fruendi, vel he has a right to the usufruct of land, 
per fundum -vicini eimdi agendi, vel or of a house, or that he has a right 
ex fundo vicini aquam ducendi, in of going or driving his cattle, or of 
rem actio est. Ejusdem generis est conducting water, over the land of 
actio de jure prsediorum urbarxo- his neighbour, the action is real; as 
rum: veluti, si agat jus sihi esse also are actions relating to pnedial 
aitius sedes suas tollendi, prospi- servitudes, as when a man alleges a 
ciendive, vel projiciendi aliqnid, vel right to raise his house, a right to an 
immittendi in vicini sedes. Contra uninterrupted view, a right to make 
quoquede usufructu et de servitu- part of his house project, or of in- 
tihus prsediorum rusticorum, item serting the beams of his building 
pr{ediorum urhanorum, invicem into his neighbour’s walls. There 
qiioque proditse sunt actiones, ut si are also actions relating to usufructs, 
quis intendat jus non esse adver- and the servitudes of country and 
saiio utendi fruendi, eundi agendi, city estates, which are the reverse of 
aquamve ducendi, item aitius tol- these ; as when the complainant al- 
lendi, prospiciendi, projiciendi, im- leges that his adversary is not en- 
uiittendi. Istae quoque actiones in titled to the usufruct, or has not the 
rem sunt, sed negatives. Quod right to go, to drive, to conduct 
genus acti onis in controversiis rerum water, to raise his house, to have an 
corporalium proditum non est, nam uninterrupted view, to throw out 
in his is agit qui non possidetj ei projections, or to insert his beams, 
vero qui possidet, non est actio pro- These actions are equally real, hut 
dita per quain neget rem actoris are negative, and cannot therefore he 
esse. Sane uno casu, qui possidet used in disputes respecting things 
nihilominus actoris partes ohtinet, corporeal, for in these disputes it is 
sicutinlatioribusDigestorum libris the person out of possession who 
opportunius apparehit. brings the action : for a possessor 

cannot bring an action to deny that 
the thing is the property of the 
plaintiff. There is, however, one 
case, in which a possessor may act 
the part of plaintiff ; which will he 
more fully seen if reference is made 
to the books of the Digest. 

Gat. iv. 3 j D. viii. 5. 2 j D. xxxix. 1. 15. 

Usufructs, uses, rural and urban servitudes, might be the 
objects of real actions. These actions were either confessoricB, 
or negatives ; in the former the plaintiff claimed to exercise a 
servitude over the immoveables of another, in the latter he 
maintained that a servitude which another attempted to ex- 
ercise over an immoveable belonging to the plaintiff was not 
due. 

Both the actio confessoria and the actio negativa might he 
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brouglit, whether the claimant was or was not in the quasi pos- 
sessio of the servitude in question. If the actio confessoria 
was brought by a person not in quasi-possession^ the action 
falls very obviously under actions m rem. A claims a servi- 
tude over the land of B; the servitude is a res, and the action 
is as much one in rem as if the claim was for the land itself. 
But A might really be in quasi-possession of this servitude, 
and yet bring an actio confessoria to secure his possession, 
supposing it were threatened or made insecure, and such an 
action is a wide departure from an ordinary action in rem. 
If a claim of a servitude was resisted by an actio negativa 
brought by the owner of the immoveable over which it was 
claimed, then, supposing the owner was not in quasi-pos- 
session of the servitude, but the person was in quasi-possession 
of it who claimed the servitude, the actio negativa amounted, 
in fact, to an affirmative action in rem. B has a res, viz. the 
servitude, which A says is part of his dominium, and has never 
been separated from it, and belongs to him, and A might very 
well bring an ordinary action in rem to recover it ; but in the 
case of a servitude the action took a form which it could not 
take in the case of a claim to a res corporalis. The claimant 
of a res corporalis would gain nothing by having it declared 
that B was not the owner of the thing, for that would not show 
that he himself was ; but if the owner of an immoveable had it 
declared that a servitude claimed did not exist, he had, as the 
result of the action, the immoveable freed from the servitude. 
If the person who brought the actio negativa was in quasi- 
possession of the servitude, or, rather, if he was in possession 
of the immoveable, so that the servitude did not exist, but was 
only claimed by another, then this action was, like the actio 
confessoria, brought by the quasi-possessor only as a means of 
securing himself in the possession. And the reason why such 
actions were brought in the case of servitudes, and not of res 
corporates, was, that possession of the latter was sufficiently 
protected by the interdicts uti possidetis and utruhu of which 
more will be said in the 15th Title. These interdicts were 
not granted to quasi-possessors, and though interdicts were, 
in process of time, given by the praetors to protect quasi-pos- 
session, yet these actions remained as a concurrent means of 
security. 

Sane uno easu. It is a subject of much dispute what is 
the one case in which the possessor could be plaintiff. Pro- 
bably the words are but a summary of what has gone before. 
^ There is, indeed, but one case of a person in possession being 
plaintiff, that, namely, of the possessor of an incorporeal thing.’ 
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3. Sed istse quidem aetiones qua- 
rum mentionem liabuiinus, et si 
quae sunt simileS; ex legitimis et 
civilibiis causis descendimt. Alias 
autem sunt quas praetor ex sua 
jurhsciictione comparatas babet tarn 
in rem quam in personam, quas et 
ipsas necessarium est exemplis os- 
tender©: ecce plerumqne ita per- 
mittitur in rem agere, ut vel actor 
diceret se quasi usucepisse quod non 
usuceperit, yel ex diverse posses- 
sor diceret adversarium suum non 
usucepisse quod usuceperit. 


3. Tbe actions j ust mention ed, and 
those of a similar nature, are derived 
from particular laws and from tbe 
Jus civile ; but there are others, 
both real and personal, which tbe 
praetor, by virtue of bis jurisdiction, 
has introduced, and of which it is 
necessary to give some examples: 
thus the pr£etor often permits a real 
action to be brought, by which the 
plaintiff is allowed to allege, that he 
has acquired something by prescrip- 
tion, which he has not acquired ; or 
by which, on the contrary, the pos- 
sessor alleges that his adversary has 
not acquired something by prescrip- 
tion, which, in reality, he has ac- 
quired. 


D. xliv. 7. 25. 2. 


The second division of actions, given in this Title, is that of 
civil and prsetorian. The two methods principally adopted by 
the prastor to give an action in cases not provided for by the 
civil law, were either to construct a formula on a fictitious 
hypothesis, or make the action one in factum conoejpta, (See 
Introd. paragr. 106.) The three following paragraphs give 
examples of fictitious actions in rem. 

Justinian notices five prsetorian actions in rem^ viz. the 
actio Publiciana, the actio quasi Publiciana^ the actio 
Pauliana^ the actio Serviana^ and the actio quasi Serviaiia, 
and gives as instances of the numerous prsetorian actions in 
personam, the actions de pecunia constituta, de peculio, &c. 
(See paragr. 8, and foil.) 


4. Namque si cui ex justa causa 
res aliqua tradita fuerit, veluti ex 
causa emptionis aut douatiouia aut 
dotis aut legatorum, necdum ejus 
lei dominus effectus est ; si ejus rei 
possessionem casu amiserit, nullam 
hahet directam in rem actionem ad 
earn persequendam, quippe ita pro- 
ditse sunt jure civih aetiones ut 
quis dominium suum vindicet: sed 
quia sane durum erat eo casu de- 
hcere actionem, inventa est a prse- 
tore actio in qua dicit is qui pos- 
sessionem amisit, earn rem se usu- 
cepisse, et ita vindicat suum esse. 
Qu8e actio Puhliciana appellatur, 
quoniam primum a Puhlicio prse- 
tore in edicto proposita est. 


Gai. 


4. Por instance, if anything is deli- 
vered for a just cause, as a purchase, 
gift, dowry, or legacy, to a person who 
has not yet become proprietor of the 
thing delivered, if he chances to lose 
the possession, he has no direct action 
for its recovery ; inasmuch as the 
civil law only permits such actions to 
be brought By the proprietor. But, 
as it was very hard that there should 
be no action given in such a case, the 
prsetor has introduced one, in which 
the person who has lost the posses- 
sion, alleges he has acquired the 
thing in question by prescription, 
although he has not really so acquired 
it, and he thus claims it as his own. 
This action is called the actio Piih- 
liciana, because it was first placed in 
the edict by the prsetor Puhlicius. 
iv. 36. 
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When any one except the real owner of a thing (dominus) 
delivered over a thing on a ground and in a mode which would 
have suflSced to have passed the property^ if he had had it to 
pass, or if an owner of a thing transferred a thing by a mode 
insufficient to pass the dominium, as if a res mancipi was 
delivered without mancipation, the person, in either of these 
cases, to whom the thing was delivered, being a honafide pos- 
sessor, could perfect his title to it by usucapion ; but if he lost 
the thing out of his possession after it was delivered to him, 
but before the time necessary to complete the usucapion had 
expired, the civil law gave him no remedy, for he was not the 
dominus, and none but a dominus could claim a thing by 
^ vindication'' The actio Puhliciana was therefore given for 
his relief by the praetor Publicius, perhaps the Publicius men- 
tioned as prsetor by Cicero. [Fro Gluent. 45.) In this action 
the plaintiff was allowed to state what was in fact not true, 
that the usucapion was complete, and thus to claim as if his 
ownership was absolute. If the thing had fallen into the 
hands of a person who himself claimed to be really the domi-- 
nus, and to have a hona fide ground of repelling the actio 
Publiciana, it could be repelled by an exception termed the 
exceptio jiisti dominii. (D. vi. 2. 16.) 

If it had fallen into the hands of a person who did not claim 
to be the owner, but who had so acquired it as to be in a situa- 
tion to perfect his title by usucapion, i. e. who was also a 
bona fide possessor, and the plaintiff brought an actio Puh- 
liciana for it before the time of the usucapion had expired, the 
'title of the actual holder of the thing was considered the 
better; for in pari causa melior est conditio possidentis^ 
The formula of the action ran thus : ^ Judex esto. Si quern 
hominem Aulus Agerius emit, quique ei traditus asset, anno 
possedisset, turn si eum hominem, de quo agitur, ejus ex 
jure Quiritium esse oportereV (Gtai. iv. 36.) 

The actio Puhliciana might also be useful to a person who 
was really the owner ; for while the distinction between res 
mancipi and nee mandpi was retained, the owner of a thing 
requiring to be passed by mancipation might have himself 
received it by mancipation, but be unable to show that the 
person who transferred it to him was really the dominus, and 
had in his turn received it bymancipation. If he lost the 
thing before he had perfected the title by usucapion, he could 
not bring a vindicatio, but was obliged to have recourse to the 
actio Puhliciana ; and before the legislation of Justinian this 
action was especially useful to persons who had received a 
transfer of things which, like the provincial lands, could not be 
made the subject of a perfect dominium, and the title to 
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wMcli could not be perfected by usucapion (see Bk. li. Tit. 6); 
for they were allowed to bring this fictitious action if they 
were deprived of the possession, at any rate after the time 
entitling them to use the prcescriptio longi temporis had 
elapsed. (C. vii. 39, 8.) 


5. Kursus ex diverse si qais, cum 
reipuhlicse causa abesset vel in hos- 
tium potestate esset, rem ejus qui 
in civitate esset usuceperit, permit- 
titur domino, si possessor reipublicse 
causa abesse desierit, tunc intra 
annum rescissausueapione earn rem 
petere, id est, ita petere ut dicat 
possessorem usu non cepisse, et ob 
id suam rem esse. Quod genus 
actionis quibusdam et aliis simili 
sequitate motus pijetor accommo- 
dat, sicut ex latiore Digestorum sen 
Pandectarum voliimiue mtelligere 
licet. 


6. On the contrary, if any one, 
while abroad in the service of his 
country, or a prisoner in tbe hands 
of the enemy, has acquired by usu- 
capion a thing which belongs to an- 
other person resident at home, then 
the proprietor is permitted within a 
year after the return of tbe possessor, 
to bring an action by rescinding the 
usucapion , that is, be may allege 
that tbe possessor has not acquired 
by piescription, and that tbe thing 
therefore is bis. Similar feelings of 
equity have led tbe praetor to grant 
this species of action in certain other 
cases, as may be learnt from tbe 
larger treatise of tbe Digest or Pan- 
dects. 


D. iv. 6 21 ; D. iv. 1 1; 2 ; D. iv. 6. 1 1. 

This paragraph gives the converse case. Before, the usu- 
capion was not complete, and the action supplied what was 
wanting to it. Plere the usucapion is complete, and the 
action takes away its effect. 

Such an action might be wanted in either of two cases. 
Either the proprietor of the thing might be absent, or deprived, 
on the legitimate ground, of the power of attending to his 
affairs ; and during this time the usucapion might have been 
completed against him ; or the possessor, the peison in whose 
favour the time of usucapion was running, might have been 
absent, and the proprietor, not being able to sue him, might 
have been unable to stop the usucapion. In either of these cases 
this kind of actio P^ibliciana^ called rescissoria, because the 
usucapion was rescinded, came to the aid of the pi oprietor. It is 
to be remaiked that Justinian notices only the latter of the two 
cases, and yet he had provided a much more simple remedy 
m behalf of proprietors, who were allowed to interrupt the 
usucapion of an absent possessor by a protestation made before 
a magistrate. (C. vii. 40. 2.) 

The actio Publiciana resGi 8 S 07 ^ia had to be brought within 
a year, commencing from the time when it first became pos- 
sible to bring the action. Intra annum, quo primum de ea 
re experiundi potestas erit (D. iv. 6 1.1.) The year was a 
utilis annus, and its length, therefore, varied in different cases, 
for which Justinian substituted the uniform term of four years. 
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Qitibusdam et all is. Such as the restitutio in interjvum^ 
by which the praetor protected a person under the ao-e of 
twenty-five years. (See Bk. i. Tit. 23, pr.) 

6, Item, si quia in fraudem credi- 6. Again, if a debtor deliver to a 

torum rem suam alicui tradiderit, third person anything that is his 
bonis ejus acreditoribus exsenten- property, in order to defraud his 
tia prmsidis possessis, permittitur creditors, who have seized on his 
ipsis creditoribiis rescissa traditione goods by order of the prcBBes, the ere- 
eam rem petere, id est, dicere earn ditors are permitted to rescind the 
rem traditam non esse, et ob id in delivery, and bring an action for the 
honis debitoris mansisse. thing delivered ; that is, they may 

allege that the thing was not deli- 
vered, and that it therefore continues 
to be a part of the debtor’s goods. 

D. xlii. 8. 1, pr. 1, 2. 

Theophilus tells us that this action was called the aoiio 
Pauliana. The lex ^lia Se^itia (see Bk. i. Tit. 7) had made 
enfranchisements in fraud of creditors void ; but the law did 
not extend to alienations ; and the praetor, therefore, when 
the creditors had taken possession of the effects of the debtor, 
permitted them to reclaim anything which had been alienated 
after insolvency and with intent to defraud. 

The actio Pawliana in rem (says Ortolan) is not spoken 
of elsewhere in the works of Eoman law which have come 
down to us. It must not be confounded with the actio 
Panliana in personam treated of in the Digest (xxii. 1. 38, 
pr. and 4), which was given, not only in case of alienation, but 
of every act whereby the debtor had diminished his assets, and 
the intentio of which was directed against the particular person 
who had profited by such an act, and not as that of the actio 
in rem, which forms the subject of this paragraph, against any 
one who happened to be the person detaining the thing claimed. 

7. Item Serviana, et quasi Seivia- 7. The actio Serviana, and the actio 

na, quae etiam hypoth ecafia vocatux, qutm-Serviana also called hi/potheca'- 
exipsiuspraetoris jurisdictione sub- ria, equally take their rise from the 
stantiam capiunt. Serviana autem prmtoris jurisdiction. TlIlQ acUo Ser^ 
experitur quis de rebus coloni, quae viana is brought to get possession 
pignoris jure pro mereedibus fundi of the effects of a farmer which are 
ei tenentur ; quasi Serviana autena, held as a pledge to secure the rent of 
quacreditorespignorahypothecasve the land. The actio qi/asi-iServiana ’ 
persequuntur. Inter pignus autem is that, by which creditors sue for 
et hypothecam, quantum ad ac- thingspledged or mortgaged to them; 
tionemhypothecariamattinet, nihil and, as regards this action, there is 
interest ; nam de qua re inter credi- no difference between a pledge and a 
torem et debitorem convenerit ut hypotheea' for the two terms are in- 
sit pro debito obligata, utraque hac differently applied to anything which 
‘appeUatione continetur, sed in aliis the debtor and creditor agree shall 
differentia est: nam pignoris appel- be bound as security for the debt; 
latione earn proprie rem continexi hut in other points there is a distinO- 
dicimus, quse simul etiam traditur tion between them. The term pledo-e 
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creditori, maxime si mobilis sit; at is properly applied to a thing wbicb. 
earn quas sine traditione nuda con- has actually been delivered to a cre- 
ventionetenetur,propriebypotbec8e ditor, especially if the thing be a 
appellatione contineri dicimus. moveable; the term means 

anything bound by simple agreement 
without delivery. 

D, XX. 2. 4; D. XX. 1. 17. 5. 1; D. xiii. 7. 9. 2. 

We have already given a slight sketch of the^’us pignoris, 
and the relative position of the creditor and debtor, at the end 
of the fifth Title of the Second Book. The interest of the 
creditor was not thought suflScient to support a vindicatio if 
he lost the thing pledged out of his possession, or wished to get 
the thing subjected to a hypotheca into his possession ; but a 
praetorian action enabled him to effect this. The actio Ser- 
viana mentioned in this paragraph was given to enforce the 
claim of the landlord to the farming instruments, which, with- 
out any special agreement, were considered, in law, to be held 
as a pledge for the rent of the farm, and the actio qiiasi-Ser- 
viana was an extension of this, giving a means to every cre- 
ditor of enforcing his right to anything pledged or mortgaged. 

Maxime si mobilis sit. An immoveable might of course be 
given in pledge ; but it would generally happen that things 
given in pledge were moveables. 

A thing subjected to successive hypothecce belonged, as we 
have said in treating of the real right given by thejuspignoris 
(Bk. ii. Tit. 5), to the person in whose favour the first hypo- 
theca was constituted. If, therefore, a creditor, whose hypo- 
theca was subsequent, brought the actio quasi- Serviana 
against a creditor whose hypotheca was prior, he would be 
repelled by an exception. (C. viii. 18. 6.) 

8. In personam quoque actiones 8. There are also personal actions 
ex sua jurisdictions prop ositash abet wbicb tbe praetor has introduced in 
praetor, veluti de pecunia constituta, tbe exercise of bis jurisdiction, as, 
.cui similis videbatur receptitia. for instance, tbe action de pem.mia 
Sed ex nostra constitutions, cum constituta^ wbicb that called recep- 
et si quid plenius babebat, boc in titia much resembled. But tbe actio 
actionem pecuniae constitute trans- receptitia bas been rendered super- 
fusumest, ea quasi supervacuajusaa fluous by all its advmitages being 
est cum sua auctoritate a nostris transferred to tbe actio pecunim con- 
legibus recedere. Item prsetor pro- stitutce^ and bas, therefore, by one of 
posuit de peculio servorum filior- our constitutions, lost its authority, 
umque familias, et ex qua quseritur and disappeared from our legislation, 
an actor juraverit, et alias com- Tbe praetor bas likewise introduced 
plures. an action concerning tbe peculium of 

slaves, and of filiifamiliarum^ an 
action in wbicb the question is tried, 
whether the plaintiff bas made oath, 
and many others. 

C. iv. 18. 2, pr, and 1. 
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See notes to succeeding paragraphs- 

9. De constituta autem pectmia 9. The actio de constitiita peeimia 

cum omnibus agitur quicumque pro may be brought against any person 
se Yel pro alio soluturos se consti- whohasengagedto pay money, either 
tuerint, nulla scilicet stipulatione for himself or another, without bav- 
in te^oaita; nam alioquin, si stipu- ing made a stipulation; for, if he has 
lanti promiserint, jure civili te- promised a stipulator, he is bound by 
nentur. the civil law. 

B. xiii. 5. 14. 8. 

The actio de coTistituta pecunia was an action by which the 
pr^tor enforced a mere pact or agreement (not a stipulation, for 
then the action would have been ex stipulatu) by which a 
person promised again what he already owed, or promised what 
another owed, fixing the time for payment. This agreement 
{constitutVjm) did not operate as a novation, and was enforced 
as subsidiary to the main contract. The actio de constituta 
pecunia could only be brought within a year, and only applied 
to things which could form the subject of a mutuum^ i. e. 
things quce numero^ pondere^ mensurave constcont The 
pecunia was said to be constituta because it was agreed to be 
paid on a particular day. The actio receptitia was an action 
given against bankers {argentarii) who promised to satisfy the 
demands of a creditor of one of their customers. This creditor 
was said recvpere cliem^ to have a day fixed by the banker for 
payment of his claim, and hence the action was cBXlediTeceptitia, 
The mere promise of the banker was considered enough to 
ground an action on, an exception to the ordinary rules of the 
civil law which must have grown out of the peculiar character 
of a banker’s business. What the civil law confined to bankers 
only the praetor extended to every one alike ; and whenever 
any one, who owed a debt to another or had funds of another 
in his hand, promised to pay the money owed by or deposited 
with him on a particular day, the prsetor gave the action de 
constituta pecunia to enforce the fulfilment of the promise. 

Justinian abolished the actio receptitia, and invested the 
actio de constituta pecunia with privileges which had before 
belonged exclusively to the actio receptitia ; for he made it 
perpetual, and he allowed it to be brought whatever was the 
nature of the thing promised. (C. iv. 18 . 2 .) 

10, Actiones autem de peculio 10. The praetor has introduced 
ideo adversiis patrem dominumve actions de peeuUo against fathers and 
comparavit prsetor, quia licet ex masters, because, although they are 
contractu filiorum servorumve ipso not, according to the civil law, bound 
jure non teneantur, ^quum tamen by the contracts of their children and 
est peculio tenus, quod veluti patri- slaves, yet they ought in equity to be 
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moniam est filioriim filiarumq^ue, boundto the^ extent of the 

item servorum^ condGiniiari eos. ■which is a kind of patrimony of sons 

and daughters, and of slaves, 

D. xv. 1. 47. 6. 

The actions de peeulio, of which there were several, are 
treated of in. paragr. 4 of next Title. 

11. Item si (^uis, postulante ad- 11. Also, if any one, when called 
Tersarlo, juraveritdeberi sihi pecu- upon by his adversary, makes oath, 
niam quam peteret, neque ei solva- thatthe debt which he sues for is due 
tur, iustissime accommodate! tale m and unpaid, the pr^tor most justly 
actionem, per quam non illud quae- grants him an action, in which the 
ritur an eipecuniadebeatur, sedan inquiry isnotwhetherthedebtiadue, 
iuraverit. 1^^^ whether the oath has been made. 

D. xii. 2. a 5. 2. 


Either party might challenge the other to swear to the 
truth of his statement. This was done out of court, and if 
the party challenged took the oath, his statement could no 
longer he impugned by the person who had challenged him. 
For instance, if the creditor, being challenged, swore that the 
debt was due, the debtor was obliged to pay. The only ques- 
tion, therefore, which could he subsequently referred to a 
court of justice was whether the oath had or had not been 
taken, inquiry into which circumstance was made under an 
actio in factwm given by the prsetor. 


12. Poenales quoqueacti ones bene 
multas ex sua jiirisdictioue iutro- 
duxit; veluti adversus^ eiim qui 
quid ex albo ejus corrupisset, etin 
eum qui patrouum vel parentem in 
jus voeasset, cum id non impetras- 
set ; item adversiis eum qui vi ex- 
emerit eum qui in jus yocaretur, 
cujusve dolo alius exemerit, et alias 
innumerabiles. 


Gai. 


12. Theprgetor has also introduced 
many penal actions by virtue of his 
jurisdiction. As, for instance, against 
a person who has damaged any part 
of the praetor’s album ; against those 
who summon before the prsetor their 
patron or father without previous 
permission from the proper magis- 
trate j against those who carry away 
by force any one summoned to appear 
before the praetor, or fraudulently in- 
duce a third person to carry him off j 
and very many other actions, 
iv. 46. 


The album wsis the tablet suspeuded in. the forum, contain- 
ing the ordinances of the prsetor. Any attempt to injure or 
deface it was punished by an action de albo Gormpto. 

The descendant or freedman who summoned before a 
magistrate {in jus) his ascendant or patron without the per- 
mission of the prsetor, was liable to an action termed de 
parente aut patrono in jus vocato. 

The actio de in jus vocato vi exmnpto was given against a 



LIB. TIT. TI. 


529 


person wio rescued with violence any one who, after disobey- 
ing a notice to appear in yure, was being forcibly conveyed 
before the magistrate. The penalty was a sum equivalent to 
that which the plaintiff would have received from the action 
he had commenced against the person rescued, while this 
person rescued remained still liable to the action he had been 
summoned to answer. 


1^3. Pr^judiciales actionesinrem 
esse videntur ; quales sunt per quas 
qugeritur an aliquis liber, an liber- 
tus sit, vel de partu agnoscendo. 
Ex quibus fere una ilia legitimam 
causam babet, per qiiam quseritur 
an aliquis liber sit : ceter?e ex ipsius 
prsetoris jurisdictione substantiam 
capiunt 


13. Prejudicial actions seem to be 
real actions; such are those by wbicb. 
it is inquired whether a man is born 
free, or has been made free ; whether 
he he^ a slave, or whether he is the 
offspring- of his reputed father. But 
of these, that alone by which it is 
inquired whether a man is free, be- 
longs to the civil law. The others 
springfrom the praetor^s j urisdiction. 


Oi-i. iv. 44 ; 0. viii. 47. 


The object of a prcejudicialis actio was to ascertain a fact, 
the establishing of which was a necessary preliminary to further 
judicial proceedings. (See In trod, paragr. 104.) Such actions 
differ from actions in rem, because in an actio prcsjudicialis 
no one is condemned, only the fact is ascertained ; but they are 
said in the text to resemble actions in Tcm because they were 
not brought on any obligation, and because in the intmtio, 
which indeed composed the whole formula in this case, no 
mention was made of any particular person. 

Questions of status, such as those of paternity, filiation, 
patronage, and the like, were most commonly the subjects 
of actiones frcsjudiciales, but were by no means the only 
ones. We hear of others, such as quanta dos sit (G-ai. iv. 
44) ; an res de qua agitur major sit centwm aestertiis; an 
hona jure venierint. (D. xlii. 5. 30.) 

The liberalis causa, the suit in which the status of a sup- 
posed slave was ascertained, was originally nothing else but a 
vindicatio. The person called the assertor libertatia claimed 
him, and the master of the slave defended his possession. If 
the decision was in favour of the assertor, it was still open to 
another person to attempt to prove that the subject of the 
suit was really a slave ; if the decision was in favour of the 
master, another assertor could bring a fresh suit ; hut there 
could only he three assertores in all. If the supposed slave 
was thrice adjudged a slave, his status could be no further 
questioned. Justinian entirely altered the action, by allow- 
ing the slave himself to claim his liberty, and making the 
first decision final. (C. vii. 16.) 
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It was Appius Claudius who inserted the law respecting the 
liberalis causa^ which had existed previously^ in the Twelve 


Tables. (D. i. 2. 2. 24.) 

14. Sic itaque discxetis actioni- 
1 ) 118 , certum est non posse actorem 
suam rem ita ab aliquo petere, si 
paret eum dare oportere ; nec enim 
quod actoris est, id ei dari oportet, 
quia scilicet dari cuiquam id intel- 
ligitur, quod ita datur lit ejus fiat, 
nec res qu8B jam actoris est magis 
ejus fieri potest. Plane odio furum, 
quo magis pluribus actionibus tene- 
antur, efiectum est ut, extra poenam 
dupli aut quadrupli, rei recipiendje 
nomine fures etiam liac actione te- 
neantur si paret eos dare oportere, 
quamyis sit adversus eos etiam hsec 
in rem actio per quam rem suam 
quis esse petit. 


Gai. 

15. Appellamus autem in rem 
quideni actiones, vindicationes j in 
personam vero actiones qiiibus dare 
facere oportere intenditur, condic-* 
tiones. Condicere enim est denim- 
tiave, prisca lingua : nunc vero abu- 
sive dicimus,condictionem actionem 
in personam esse qua actor intendit 
dari sibi oportere ; nulla enim hoc 
tempore eo nomine denuntiatio fit. 


Gai. r 


14. Actions being thus divided, it 
is certain that a plaintiff cannot sue 
for bis own property by such a for- 
mula as this, ‘ If it appear that the 
defendant ought to give.’ For it is 
not a duty to give the plaintiff that 
which is his own. To give a thing 
is to transfer the property in it, and 
that which is already the property 
of the plaintiff cannot belong to him 
more than it does already. How- 
ever, to show detestation for thieves, 
and to make them liable to a greater 
number of actions, it has been de- 
termined, that besides the penalty 
of double or quadruple the amount 
taken, they may, for the recovery of 
the thing taken, be subjected to the 
action, ‘ If it appear that they ou^ht 
to give.’ Although the party in- 
jured may also bring the real action 
against them, hy which the plaintiff 
demands the thing as proprietor. 

iv. 4. 

15. Real actions are called vindi- 
cations ; and personal actions, in 
which it is maintained that some- 
thing ought to be done or given, are 
called condictions ; for condicerey in 
old language, meant the same as de- 
mmtiare ; and it is improperly that 
condiction is now used as the name 
of the personal action, by which the 
plaintiff contends that something 
ought to be given to him, for there 
is no denuntiatio now actually in use. 

% 5. 18. 


Gains says, ^ actor adversaria denuntiahaty ut adjudicem 
capie7idum die xxx. adesset’ (iv. 18). Thus the proper 
lueaniug of eondictio is the appointing of a day. 

IS. Sequens ilia divisio est, quod 16. Actions may be next divided 
quaedam actiones rei persequendfe into actions given to I'ecover the 
gratia comparatse sunt, qu^dam thing, actions given to recover a 
poen83persequend8e,qufledammixta0 penalty, and mixed actions, 
simt. 

Gai. iv. 6. 

We now come to the third division of actions, that, namely. 
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according to the object for which they were brought ; they 
were thus divided iuto three classes— those in which it was 


sought to get a thing, those in 
a penalty, and those in which 

17, Bei persequendee causa eom- 
parat^e sunt omnes in rein ac do ties. 
Earnm vero actionuin qiue in per- 
sonam sunt, ecB quidem quee ex 
contractu nascuntur fere omnes rei 
persequendse causa comparatae vi- 
dentiir : veluti, qiiihus inutuam 
pecuniam vel in stipulatnm dediic- 
tam petit actor, item commodati, 
depositi, mandati, pro socio, ex 
empto vendito, loeato condueto. 
Plane si depositi agatur eo nomine 
quod tumuLtus, inct^ndii, ruincB, 
naufragii causa depositum sit, in 
duplum actionem praetor reddit, si 
modo cum ipso apud quein deposi- 
tum sit, aut cum herede ejus ex 
dolo ipsius agetur : quo casu mixta 
est actio. 

Gai. iv. 7 j- D. xvi. 3^^ 


which it was sought to enforce 
both these objects were united. 

17. For the recovery of the thing 
are given all real actions ; and of 
personal actions almost all those 
'W’hich arise from contract, as the 
action for a sum lent or stipulated 
iovy2i.coni7nodatnm^ a deposit, a man- 
date, a partnership, a sale, or a let- 
ting to hire. But when the action 
on a deposit is brought for a thing 
deposited by reason of a riot, a fire, 
the fall of a building, or a shipwreck, 
the praetor always gives the action 
for the double of the value of the 
thing deposited, provided the suit 
he brought against the depositary 
himself, or against his heir, by rea- 
son of personal fraud, in which case 
the action is mixed. 

1. 1-4; D.-xvi. 8. 18. 


The action against a depositary for fraud only was not in 
duplum^ unless the depositor bad been forced, by fire, ship- 
wreck, the fall of a building, or other sudden calamity, to 
make the deposit. If, without being so forced, be bad selected 
the depositary, then the action was only for the single value. 
It was bis own fault not to have chosen an bonester man. 


(See Bk. iii. Tit. 13. 3.) 

18. Ex maleficiis vero proditse 
actiones alias tantum poence perse- 
quendae causa comparatfB sunt, alise 
tarn poense quam rei persequendse, 
et oh id mixtse sunt. Poenara tnn- 
tiim persequitur qiiis actione furti : 
sive enim manifesti agatur quadru- 
pli, sive nec manifesti dupli, de 
sola poena agitur, nam ipsaui rem 
propria actione persequitur quis, id 
est, suam esse petens, sive fur ipse 
earn rem possideat sive alius qui- 
libet. Eo ampliiis, adversus furem 
etiam condictio eat rei. 


18, Actions arising from a delict 
are either for the penalty only, or 
both for the thing and the penalty, 
which makes them mixed. But, in 
an action of theft, nothing more is 
sued for than the penalty ; whether, 
as in manifest theft, the quadruple, 
or, in theft not manifest, the double, 
is sued for, the owner recovers the 
thing itself by a separate action, by 
claiming it as proprietor, whether 
it be in the possession of a thief or 
of any one else. He may a’ so bring 
against the thief a condiction for the 
thing. 


Gal iv. 8. 8 ; B. xiii. 1. 7. 1. 


Persons who suffered from crimes had a private action against 
the wrong-doer for compensation, quite apart from, and inde- 
pendent of, tbe prosecution of the offender for bis outrage on 

mm2 
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the laws of society. There was, indeed, something more than 
an exact compensation enforced by the private actions: for, by 
way of penalty, the defendant had often to pay two, three, or 
four times the amount of loss actually sustained ; but still this 
penalty was given as a punishment for the injury to the indivi- 
dual, and not as a punishment for the infraction of public law. 

19. Vi autem bonorum raptoram 19. An action for goods taken by 
actio mixta est, quia in qiiadruplum force, is a mixed action ; because the 
rei perseciitio continetur ; poena au- thing taken is included under the 
tern tripli est. Sed et legis Aqui- quadruple value to be recovered by 
li^ actio de damno injurise mixta the action j and thus the penalty is 
est, non solum si adversus infician- but triple. The action introduced by 
tern in duplum agatur, sed inter- the lex Aqidlia, for wrongful da- 
dum et si in simplum quisque agit: mage, is also a mixed action ; not 
veluti si quis hominem elaudum only when brought for double value 
aut luscum occiderit, qui in eo against a man denying the fact, but 
anno integer et magni pretiifuerit ; sometimes, when the action is only 
tanti enim damnatur, quanti is ho- for the single value ; for instance, 
mo in eo anno plurimi fuerit, se- according to the distinction previ- 
cundumjam traditam divisionem. ously laid down, when a man has 
Item mixta <est actio contra eovsqui killed .a slave, who at the time of 
relietasacrosanctis ecclesiisvelalus Ms death was lame, or wanted an 
venerahilihus locis legati vel fidei- eye, but within the year, previous 
commissi nomine dare distulerint, to his decease, was free from any 
usqne adeo ut etiaxn in judicium defect, and of great value. Theac- 
vocarentur: tunc enim etipsamrem tion is also mixed which is brought 
vel pecuniamquse reldcta*est, dare against those who have delayed the 
compelluntur, et aliud tantum pro payment of a legacy, or Jideicoimnis-- 
poena, et ideo in duplnm ejus fit sum^ left to our holy churches, or 
condemnatio. any other sacred place, until at last 

they have been summoned before a 
magistrate ; for then they are com- 
pelled to give the thing, or to pay 
the money left hy the deceased, and 
in addition an equivalent thing or 
an equal sum besides, by way of 
penalty; and thus they are con- 
demned in a double amount. 

C. ix. 88. 1 ; D. ix. 2. 28. 8-6 ; C. i. 8. 46, pr. and 7. 

Interdum si in simplum. An action could be brought m 
simplum under the lex Aquilia, if the object of the action was 
not to determine whether the defendant had done the injury, 
but to fix the sum which would be the proper compensation 
for it. It could not he brought in simplum to determine the 
fact of the defendant having done the injury : for if he denied 
it, the action was in duplum ; if he confessed it, there was 
no need of an action to prove what he confessed. 

SacTosanctis ecclesiis. The punishment had formerly been 
enforced in the case of all legacies in which a certain sum 
had been given per damnationem. (See Bk. iii. Tit. 27. 7.) 
Dare distulerint. Formerly the punishment had only 
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been inflicted in case of an absolute refusal of the legacy. 
(C. L 3. 46*. 7.) 


20 . Quaedam actiones mistam 
causam obtinere videntur^ tarn in 
rem quam in personam : quails est 
famili<e erciscundse actio, quse com- 
petit eoberedibus de dividenda lie- 
reditate ; itemconimuni dividundo, 
quae inter ens redditm* inter quos 
aliquid commune est, ut id divi- 
datur ; item finium regundorum, 
quae inter eos agitur qui coniines 
agros babent. In quibus tribus ju- 
diciis permittitur judici, rem alicui 
ex litigatoribus ex bono et aequo 
adjudicare, et si unius pars prse- 
gravare videbitur, eum invicem 
certa pecunia alteri condemnare. 


20. Some actions are also mixed, 
as being both real and personal; as, 
for instance, the action familicB ercis- 
cund<B, brought between co-beirs for 
the partition of the inheritance ; the 
action de cominuni dimlimdOy be- 
tween partners for the division of 
things held in common; also, the 
action Jinium regimdo7*um, between 
owners of contiguous estates. And, 
in these three actions, the judge, 
following the rules of equity, may 
give any particular thing to any of 
the parties to the suit, and then con- 
demn him, if he seems to hare an 
undue advantage, to pay the other a 
certain sum of money. 


D. X. i. 2. 1 ; D. X. I. 3; B. x. 2. 55. 


These actions, though entirely personal, as being founded 
on obligations and brought against particular persons, are 
here said to seem in one aspect like real actions, because they 
involved not only a condemnation but an adjudicatio. A 
particular thing was* adjudged and given over to the plaintiff. 
Even here, however, the analogy to real actions was not very 
complete, as real actions were always brought for some de- 
finite thing, ascertainable before the action was brought ; but 
in the actions mentioned in the text, the thing to be adjudged 
was only ascertained by the action. 

As to the formula in these actions, see Introd. sec. 103. 
In these actions no distinction can properly be made of 
plaintiff and defendant. Ulpian says, ^ Mixtce snnt actiones ^ 
in qnibus uterque actor estJ (D. xliv. 7. 37. 1.) The judge 
discharged the function assigned him equally for the benefit 
of all persons interested in the subject-matter of the action. 


21. Omnes autem actiones vel in 21. All actions are for the single, 
simplum concept£B sunt, vel in du- double, triple, or quadruple value; 
plum, vel in triplum, vel in qua- beyond that no action extends, 
driiplum ; ulteiius autem nulla 
actio extenditur. 

D. ii. 8. 3. 

We have now the fourth division of actions, that, namely, 
according to the amount of the condemnation. 

In actions which were in duphinin in triphcm, or in quad- 
mplum conceptce, the intentio only contained an estimate of 
the single value the amount of actual loss, and then in the con- 
demnatio this was doubled, tripled, or quadrupled, as the case 
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might be ; the word conceptce, therefore, which properly refers 
to the intentio^ is not very strictly used. 

22. In simplum agitur: veliiti 22. The single thing itself, or its 

ex stipulatione, ex mutui datione, simple value, issued for; as, forex- 
ex empto vendito, locato conducto, ample, in case of a stipulation, a loan, 
mandato, et denique ex aliis com- a mandate, a sale, a letting to hire, 
pluribus caxisis. and in numberless other cases. 

If a person stipulated that in a certain case his debtor 
should give him double or triple of the value of the sum 
owed, the action brought to enforce the stipulation would 
still he m simplum concepta. It would be the agreement, 
and not the action, which would double or triple the sum to 
he paid. 

23. In dupliim agimns ; veluti 23. The double value is sued for ; 

furti nec manifesti, damni injiirise as, for example, in an action of theft 
ex lege Aquilia, deposit! ex qui- not manifest, of wrongful injury hj 
husdam casihus ; item servi cor- the and, in certain cases, 

rupti, quse corapetit in eum cujus in an action of deposit. Also in an 
hortatu consiliove servus alienus action on account of the corruption 
fugerit, aut contuinax adversus do- of a slave brought against him by 
minum factus est, aut liixiiriose whose advice or instigation the slave 
vivere cceperit, aut denique quo- has bed from his master, has grown 
libet modo deterior factus sit. In disobedient towards him, become 
qua actione etiam earum reriun dissolute in his habits, or been made 
quas fngiendo servus ahstulit, eesti- in any manner worse ,* and, in this 
matio deducitur. Item ex legato action, an estimate is also to be 
quod venerabilibus locis relictum made of whatever things the slave 
est, secundum ea qii£e supra dixi- has stolen from his master before 
mus. his flight. An action also for the de- 

tention of a legacy, left to a sacred 
place, is brought for double value, as 
we have before remarked. 

Gai, iii. 190 ; Gal iv. 9. 171 ; D. xvi. 3. 1. 1 ; D. xi. 3. 1 ; C. i. 3. 40. 7. 

Depositi ex quibusdaw. casihus ^ i.e. when made under the 
pressure of a sudden calamity. See note on paragr. 17. 

24. Tripli vero, euin quidam 24, The triple value is sued for 
majorem veraesestimationis quanti- when any person inserts a greater 
tatem in libello conventionis inse- sum than is due to him, in his state- 
ruit ut ex hac causa viatores, id ment of demand, so that the 

est executores litiiim, ampliorem that is, the officers of suits, exact a 
summam sportularum nomine exe- larger sum as their fee. In this case 
gerint : tunc enim id quod propter the defendant may obtain the triple 
eoruni causam damnum passus value of the loss he has sustained 
fuerit reus, in triplum ah actore by giving the fee from the plaintiffi, 
conseqiietiir, ut in hoc triplo et but the amount actually expended in 
simplum in quo damnum passus the fee is included in the triple value, 
est, conn uni ere tur. Quod nostra Thus, a constitution inserted in our 
constitutio induxit, quae in nostro code has established, on which con- 
Codice fidget, ex qua dubio procul stitution, without doubt, a legal con- 
est ex lege condictitiam emanare. diction may be grounded. 

0. iii. 10. 2. 2. 
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In the old law there had been other actions in triplum, as 
those fuiii concepti and furti oblati, (Gtai. iii. 191 ; see 
Tit. 1. 4, of this Book.) The action, of which Justinian 
speaks in this paragraph, had been substituted by him for the 
penalty of entirely losing all right of action, to which a plaintiff 
who sued for more than was due to him had been liable. 

The libellus conve^itionis in the system of civil process ob- 
taining in the Lower Empire, was the notification of an action 
and its grounds delivered by a bailiff of the court (executor) 
to a defendant, who, on the receipt of it, had to give security 
for his appearance before the judex. It thus, in the extra- 
ordinaHajtidicia, replaced the old vocatio in jus. 

26. QuadruplijVeluti furti mani- 25. The quadruple value is sued 
festi : item de eo quod metus causa for ; as, for example, in an action for 
factum sit, deque ea pecunia quae manifest theft, in an action gtiod 
in hoc data sit, ut is eui datur metus causa, and an action relating 
calumnise causa negotium alicui to money given to any one to set on 
faceret, vel non faceret. Item ex foot or to desist from a vexatious 
lege condictitia a nostra constitu- suit. The legal condiction is also 
tione oritur, in quadruplum con- for the quadruple value, which is es- 
demnationem imponens iis execu- tablished in our constitution against 
toribus litium, qui contra constitu- those officers of suits, who demand 
tionia normam a reis quidquam anything from the defendant, con- 
exegerint. trary to the regulations of the con- 

stitution. 

Gai. iii. 189 ; D. iv. 2. 14. 1 ; D. iii. 6. 1 ; C. iii. 2. 4. 

26. Sed furti quidem nec mani- 26, But an action of theft not 

festi actio, et servicorrupti, a ceteris manifest, and an action on account 
de quihus simul locuti sumus eo of a slave corrupted, differ from the 
differunt, quod hae actiones omni- others, which we have placed under 
modo dupli sunt; at illee, id est, the same head, in that they are al- 
damni injurise ex lege Aquilia et ways brought for double the value ; 
interdumdepositiinficiatione dupli- but the others, that is, the action 
cantur, in confitentem autem in given by the for a wrong- 

simplum dantur. Sed ilia quae de ful injury, and sometimes the action 
iis competit quae relicta venera- of deposit, are brought for the double 
bilibus locis sunt, non solum infi- value in case of denial ; hut if the 
ciatione duphcatur, sed etiam si defendant confesses, the single value 
distulerit relicti solutionem usque- only can he recovered. In actions 
quo jussu magistratuum nostrorum brought for things given to sacred 
conveniatur ; in confitentem vero, places, double is recovered, not only 
et antequam jussu magistratuum on the denial of the defendant, hut 
conveniatur solventem, simplum also on payment being delayed until 
xedditur. a magistrate orders an action to be 

brought ; but it is the single value 
only that can be recovered, if the 
debt be acknowledged and paid be- 
fore such an order is given. 

Gat. iv. 9. 171. 173 ; C. i. 3. 46. 7. 

% 

27. Item actio de eo quod metus 27. The action qmd metm causa 
causa factum sit, a ceteris de qui- differs also from the other actions 
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incliirded under the same head, be- 
cause it is tacitly implied in the 
nature of this action^ that a defend- 
ant, who, in obedience to the com- 
mand of the judge, restores the 
things taken, ought to be acquitted ; 
in all the other actions, on the con- 
trary, the defendant must always be 
condemned to pay the fourfold 
Taliie-, as, for instance, in the action 
of manifest theft. 

D. iy. 2. 14. 1. 4. 

The actio quod metus caitsa was giyen to a person who had, 
while under constraint from the fear of actual or threatened 
violence, alienated anything, created real rights, or entered 
into an obligation. The action was, as the text informs ns, 
arhitixtria, (See Introd. sec. 106.) 

28. Actionum autem qusedam 28. Again, some actions are ho7icB 
bonas fidei sunt, quaedam stricti Jidei, »ome strieti juris. Of those 
juris. Bonae fidei sunt hee: ex there are the following : — 

empto vendito, locato, conducto, the actions em.pti and vmditi., locati 
negotiorum gestoriim, mandati, de- and cmidmti^ neg<rtio7'um gestorum ; 
positi, pro socio, tutelse, commodati, those brought on a mandate, deposit, 
pigneratitia, familije erciscundse, partnership, tutelage, loan, or pledge ; 
comm uni dividundo, prescriptis the action familim et'ciscimdcd j that 
verbis quae de ^estimate proponitur, communi dividundo- the action^jr^- 
et ea qu£e ex permutatione com- scriptis verbis, arising from a corn- 
petit, et hereditatis petitio. Quam- mission to sell at a fixed price, or an 
vis enim usque ad hue incertum exchange ; and the demand of an in- 
erat, sive inter honae fidei judicia heritance. For, although it was, till 
connumeranda sit hereditatis pe- recently, doubtful whether this last 
titio, sive non, nostra tamen con- action should he included among 
stitutio aperte earn esse bonse fidei those bonce fidei, our constitution 
disposuit. has clearly decided that it is to be 

included among them.- 
Gai. iv. 62,* 0. iii. 31. 12. 3. 

We here enter on the fifth division of actions, that, namely, 
according to the powers given to the judge, and according to 
which they are divided into actiones bonce ftdei^ actiones 
stricti juris ^ and actiones arbitrarice. 

In actions bonce fide% the words ex bona fide were perrmttedt 
to be added to the formula, so that the inteniio mn, quiequid 
dare^ or facere^ or 'preestare oportet ex bona fide. The actions 
in which this was permitted were all praetorian. Justinian here 
gives a list of them ; and probably, though not quite certainly, 
the list is meant to be a complete one. The principal effects of 
this addition to the formula were:— (1.) That all ciroumst-amces* 
tending to show dolus malus were taken into consideration, 
without an exception doli mali being inserted. (D. xxx. 84. 5.) 


bus simul locuti sumus eo difiert, 
quod ejus natura tacite continetur, 
ut qiii judicis jussu ipsam rem ac- 
tor! restituat, absolvatur. Quod in 
ceteris casibus non ita est sed om- 
nimodo quisque in quadruplum 
condeninatur ; quod est et in furti 
manifesti actione. 
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(2.) Every assistance which the consideration of customs and 
common use could give to the determination of the particular 
question was permitted to affect the decision of the judge. 
(D. xxi. I. 31. 20.) (3.) The judge would notice any counter 
claims which the defendant might have arising out of the 
same set of circumstances which gave rise to the action of 
the plaintiff. (€rAi. iv, 63.) (4.) And, lastly, interest was 

due on the thing withheld from the* time it ought to have 
been given. (D. xxii. 1. 32. 2.) 

In the actions stricti juris^the judge was obliged to adhere 
strictly to the principles of the civil law. Dohjcs malus^ or 
counter claims, could not be- taken into consideration unless 
exceptions were inserted bringing them* before the notice of 
the judge. And interest could not generally be claimed from 
before the time of the litis contestatioy except by special sti- 
pulation. (D. xii. 1.31.) It was the actions derived from 
the jus civile that were atricti juris. That a real action 
should, as in the case of the petitio hereditatis, be bonce fide% 
was quite an exception. 

The nature of actiovsesar&itmrioB will appear fromparagr. 31. 

An action prcescriptis verbis ^ otherwise in factum prce- 
scriptis verbis, or in factum, was, as we have elsewhere said, 
an action in which at the head of the formula were placed 
words stating the facts giving rise to a contract which did 
not come under any of the heads of contracts-' bearing a par- 
ticular name. In the* contract permutatio, each party made 
a contract re, i. e. by depositing the thing bartered with the 
other, but the thing given was not given as a mutuum, a 
commodatum, a depositum, or a pignus, and', therefore, the 
circumstances had to be stated specially. The action cZe (Bsti- 
mato was given when a thing was entrusted to another to sell 
for a certain sum ; the agent being permitted to retain all he 
received above that given, and to give back the thing if be could 
not obtain the price fixed. This was not precisely a locatio, a 
societas, or a mandatum^ and, therefore, the action was given 
in the form of one prcescriptis verbis. (See Bk. iii. Tit. 13. 2.) 

It may be useful to take this opportunity of again referring 
to a division of actions alluded to in the note to Bk. iii. Tit. 
1 3. 2, but not treated of in this Title because belonging entirely 
to the system of formulce, viz. that according as they were in 
jus conceptce or in factum conceptce. In some actions the 
praetor did not raise a question of law as he did when he 
adopted the usual form sfjodrctoporterc, but he merely directed 
the judge to ascertain a definite fact, and then instructed him 
if he found the fact to be in a particular way to condemn the 
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defendant. Such an action was said to be in factum con-^ 
cepta, while one in which the judge was guided in his decision 
by the rules of law was in jus concepta, 

29- Fuerat antea et rei Tixorise 29. Formerly, the action 
actio una ex tonas fidei judiciis. was included among* the actions Sowtrs 
Sed cum pleniorem esse ex stipu- ^dei ; but finding the action ex sti- 

pulatu to be more advantageous, we 
have, while establishing many dis- 
tinctions, transferred to the action 
ex stipulatu, when given for the re- 
covery of marriage portions, all the 
effects before attaching to the action 
7'ei uxorire j the actio rei uxoi'im be- 
ing then reasonably done away with, 
the action ex stipulatu, by which it 
is replaced, naturally assumed the 
character of an action bonce Jidei^hvA 
assumed it only when brought for 
the recovery of a marriage portion. 
YYe have also given the wife an im- 
plied mortgage, but when we pre- 
fer her to mortgagees, we do so only 
whenever she herself sues for her 
marriage portion. For it is to her 
personally that we grant the pri- 
vilege. 

D. iv. 5. 8 5 C. V. 13 ; 0. viii. 18. 12. 1. 

In order to enforce the restitution of a marriage portion, 
the actio rei uxorice was given ; but sometimes the wife or 
other person entitled, not content with the remedy, stipulated 
with the husband for the restitution, and thus secured the 
power of bringing an action ex stipulatu. 

In the actio rei uxorice^ whieh was an action bonce fidei, the 
husband could, for different reasons, make certain deductions 
in his restitution of the dos. He had three years in which to 
make restitution of all things, quce numero, ponder e, men- 
surave constant^ and he could oppose to the action the benC’- 
Hcium competentice^ that is, he was only condemned to pay 
qua7itum faeere potest The wife could not transmit the 
action to her heirs, and if her husband were deceased, and she 
had benefited by his testament, she could not both accept the 
gift under the testament, and also ask for the restitution of her 
portion, but was obliged to abandon either the one advantage 
or the other. (Ulp. Reg. 6.) 

None of these drawbacks attended the action ex stipulatu. 
There could be no deductions, no delay in payment, no regard 
to the husband’s power to pay. The action passed to the 
heirs of the wife, and she could take, in addition, anything 
given her by her husband’s testament. 


latu actionem invenientes, omne 
jus q^uod res uxoiia ante babebat, 
cum multis divisionibus in -action- 
em ex stipulatu quse de dotibus 
exigendis proponitur, transtulimus : 
merito rei uxorice actione sublata, 
ex stipulatu quie pro ea introducta 
est, naturam bonce fidei judicii 
tantum in exactione dotis meruit, 
lit bonce fidei sit ; sed et tacitam 
ei dedimus bypotbecam. Prceferri 
autem aliis creditoribus in bypo- 
tbecis tunc censuimus, cum ipsa 
mulier de dote sua experiatur, 
cuius solius providentia boc indux- 
imus. 
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Justinian united the two actions into one. However the dos 
might have been given, and whether there had really been any 
stipulation to restore it, a taoita stipulation was, in every case, 
to be supposed. The actio rei uxorice was to be abolished, 
and all actions for the restitution of a marriage portion to be' 
brought ex stipidatu. But then, this action was treated as one 
bonce fidein and produced most of the advantages which the 
husband had enjoyed under the actio rei uxorioe. He had a 
year in which to restore all moveables, and he could claim the 
beneficiiLm competentice. (See paragr. 37.) Lastly, in order 
to make the position of the wife more secure, Justinian gave 
her an implied mortgage on the effects of her husband, taking 
priority over all other incumbrances — a privilege, however, 
personal to herselh (C. iv. 13.) 

30. In bonse fidei autem judiciis 30. In all actions honcB Jldei full 

libera potestaspermitti videturju- power is given to the judge to de- 
dici ex bono et aequo aestimandi, termine, according to the rules of 
quantum actori restitui debeat ; in equity, how much ought to he re- 
quo et illud continetur, ut si quid stored to the plaintiff j whence it 
invicem praestare actorem ojporteat, follows that when the plaintiif also 
eo compensate in reliquum is cum is found to he indebted to the de- 
que actum est, deheat condemnari. fendant, the debtor ought to be ai- 
Sed et in strictis judiciis ex re- lowed to set off the sum due to him, 
scripto divi Marci, opposita doH and to he condemned only to pay 
mall exceptione compensatio in- the difference. Even in actions sh'icti 
ducebatur. Sed nostra constitutio jwm, a rescript of the Emperor Mar- 
eas compensationes quae jure aper- cus permitted a set-off* to he claimed, 
to nituntur, latius introduxit, ut by opposing the exception of fraud j 
actiones ipso jure minuant, sive in but our constitution, when the debt 
rem sive in personam, sive alias due to the defendant is evident, has 
quascumque : excepta sola depo- given a greater latitude to claims of 
siti action e, cui aliquid compensa- set-off; for now actions, real or per- 
tionis nomine opponi satis impium sonal, or of whatever Irin^ are ipso 
esse credidimus, ne sub prsetextu j^ire reduced by tbe claim, with the 
compensationis depositarum rerum exception only of the action of de- 
quis efxactione defraudetur. posit, against which we have not 

judged it proper to permit any claim 
of set-off to he made, lest under this 
pretence any one should be fraudu- 
lently prevented from recovering 
the thing deposited. 

Gai. iv. 61 ; C.lv. 31. 14, pr. and 1 ; 0. iv. 34. 11. 

The subject of compensatio will be treated of more fully 
under paragr. 39. v 

31. Prseterea quasdam actiones 31. Some actions, again, are called 

arhitraiias, id est, ex arhitrio ju- arbitrary, as depending upon the «?"- 
dicis pendentes, appellamus : in of the judge, jfn these, if the 

quibus, nisi arhitrio Judicis is cum defendant do not, on the order of the 
quo agitur actori satisfaciat, veluti judge, give the satisfaction awarded 
rem restituat, vel exhibeat, vel by the judge, and either restore, ex- 
solvat, vel ex noxali causa servum hibit, or pay the thing, or give up a 
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slave that has committed an injmy, 
he ought to be condemned. Of 
these arbitrary actions some are real 
and some personal : real, as the ac- 
tions Puhlidana^ Sermana^ and qtead 
Servianttj also called hypotliecaria ; 
personal, as those, by -which a suit is 
commenced on account of something- 
done through fear or fraud, and that 
for -which something was promised 
to be paid at a particular place \ the 
action ad exliibendum also depends 
on the arhitrium of the judge : ^ in 
these actions, and others of a like 
nature, the judge may determine, 
according to the principles of eq[uity 
and the circumstances of the parti- 
cular case, the satisfaction which the 
plaintiff ought to receive. 

D. vi. 1. 68 ,* D. iv. 2. 14 4 ; I>. xiii. 4. 4. 1 ; D. x. 4 3^ 9 ,* D. xx. 1. 16. 
aj B. iv. a la 

In the a<3t'ion65(xr6itmrtce the judge was instructed only to 
condemn the defendant in a sum of monkey,, if he did not satisfy 
the demands of the plaintiff, supposing that demand was well- 
founded. When, therefore, the judge had ascertained the 
validity of the plaintiffs claim, he issued an order {arhitrium) 
to the defendant, and at the same time^ condemned him to pay, 
in case of his refusal, a sum proportionate to the value of what 
was claimed, quanti ea> res erit. Hut though the option 
seemed thus to be given the defendant of complying with 
the arhitrium, or paying the amount of the condemnation it 
appears that the praetor used the mamus militaris, the strong 
arm of the law, to enforce compliance with the arhitrium. 
But this, perhaps, was not always the case, and it might happen 
that, instead, the amount of the condemnatio was exacted. 
This had, therefore, to he reduced from the vague term quanti 
ea res erit, to a particular sum, fixed, if there was any appear- 
ance of fraud on the part of the defendant, by the plaintiff 
himself, who stated on his oath (D* xii. 3.. 5) the amount he 
considered fairly due to him as compensation ; otherwise the 
judex fixed the amount according to the circumstances of the 
case. 

Actions in rem were enforced by being made arhitrarice, and 
all actions in rem were so enforced. (See Tit. 17. 2.) In real 
actions the satisfaction ordered by the judge was to restore the 
thing, except that in the actio Serviana and quasi-Serviana 
the defendant was permitted eitherto give up the thing pledged, 
or to pay the debt. (B. xx. 1. 16. 3.) When the thing claimed 
was restored, the condemnatio might still be made available for 
the fructus. Among personal actions, those quod metus causa, 


dedat, condemnari debeat. Sed 
isUB actioues tarn in rem quam in 
personam inveniuntur : in rem, ve- 
luti Publiciana, Serviana de rebus 
coloni, quasi Serviana quse etiam 
hypothecaria vocatur; in personam, 
veliiti quibus de eo agitur quod aut 
xnetus causa aut dolo malo factum 
est, item cum id quod certo loco 
promissum est petitur; ad exhi- 
bendiim quoque actio ex arbitrio 
judicis pendet. In his enim ac- 
tionibus et ceteris similibus per- 
mittitur judici ex bono et sequo, 
secundum cuj usque rei de qua ac- 
tum est naturam, sestimare quem- 
admodum actori satisfieri oporteat. 
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de dolo malo, and ad exMhendum were arhiti'aricB, because 
they were brought virtually to have something restored or 
exhibited. The action de eo quod certo loco promissum est 
was made arbitraHa^ for the peculiar reason mentioned below. 

With respect to the actio quod metus causa, see paragr. 25 
and 27. The actio de dolo malo was given to a.void the con- 
sequences of a dolus maliis^ but only when there was no other 
means of avoiding them (D. iv. 3. 1. 2) ; it was m simplum; 
it subjected the defendant, if condemned, to infamy, and had 
to be brought 'within a year. (D, iv. 3. 29.) 

Gum id quod certo loco promissum est petitur. When a 
contract was made in which it was agreed that payment should 
be made at a particular place, the creditor could not demand 
payment anywhere else. If be did, he asked for more than was 
his due, and was subject to the consequences of a pluris^-petitio. 
(See paragr. 33.) Supposing, indeed, the action brought on 
the obligation was one bonce fide% or had an intentio incerta^ 
as being for an undetermined object, then, as the judge would 
take into account all the circumstances of the case, and allow 
the defendant the benefit of whatever difference being sued in 
a wrong place could be supposed to make to him, the conse- 
quence of thispium-pei^iiio would be immaterial. But if the 
action was one stricti juris, the plaintiff would fail altogether 
in his action. But it might happen that the debtor absented 
himself from the place where payment was to be made, and 
then the creditor would not be able to sue him there. And, 
again, it might be, in some cases, to the mutual advantage of 
both parties that, if all just allowance were made for any in- 
convenience either might sustain, the demand should be made 
at a different place ff om that agreed on. The prsetor provided 
for these two cases by altering the cohdictio certa which would 
be brought on the obligation in two points : first, he made the 
action arbitrary, so that before sentence was given there was an 
opening for the defendant to pay a sum in satisfaction of the 
plaintiffs claim ; and secondly, though the intentio was left 
certain, the condemnatio was made to be for quanti ea res er it, 
so that the real amount which the defendant would have to pay, 
would be that which the judge, on an equitable consideration 
of the whole circumstances, fixed on as reasonable. 

32. Curare aiitem debet judex 32. A judge ought, as much as 
ut onmimodo, quantum possihile possible, to take care that his sen- 
ei sit, certae pecuniae vel rei sen- tence a'wards a thing or sum certain, 
tentiam ferat, etiam si de incerta even though the demand on which 
quantitate apud eum actum est. he pronounces may have been for an 

uncertain quantity. 

‘Gai. iv. 48. 52 ; C. vii. 4. 17. 
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OertcB pecunice vel reL It was only under the system of 
jiidicia exiraordinaria that the condemnatio might be not 
only for a certain sum of money, but also for any other de- 
finite thing, that thus the object of the demand might he 
directly obtained. 

The condemnatio was always certain, even if the action 
w^as brought for a sum or thing uncertain ; the nature of the 
action might, indeed, be such as to give the defendant the 
choice of two alternatives, and then the condemnatio would, 
of course, correspond ; but even then the condemnation can- 
not properly be said to have been uncertain, as it compelled 
the defendant to choose between two definite things. 


33. Si qiiis agens in intentione 
sua plus cotnplexiis fueht quam ad 
eum pei'tineret, causa cadebat, id 
est, rem amittebat j nec facile in 
integrum a preetore restitiiebatur, 
nisi ^ minor erat viginti quinque 
annis ; buic enim, sicnt in aliis 
causis causa cognita succurrebatur, 
si lapsus juveiitute fuerat, ita et in 
hac causa succurri solitum erat. 
Sane, si tarn magna causa justi 
eiToris interveniebat, ut etiam con- 
stantissimus quisque labi posset, 
etiam majori viginti quinque annis 
succurrebatur: veluti, siquistotum 
legatum petieht, fjost deinde pro- 
latifuerint codiciUi quibus aut pars 
legati adempta sit, aut quibusdam 
aliis legata data sint, guse efficie- 
bant ut plus petiisse videretur pe- 
titor quam dodrantem, atque ideo 
lege Faloidia legata minuebantur. 
Plus autem quatuor modis petitur, 
re, tempore, loco, causa ; re, veluti 
si qiiis pro decern aureis qui ei 
debebantur, viginti petierit ^ aut si 
is cujus ex parte res est, to tarn 
earn vel majore ex parte suam esse 
intenderit ; tempore, veluti si quis 
ante diem vel ante conditionem 
petierit : qua ratione enim qui 
tardius solvit quam solvere ^ de- 
beret, minus solvere intelligitur, 
eadem ratione qui praemature petit, 
plus petere videtur. Loco plus pe- 
titur, veluti cum quis id quod certo 
loco sibi stipulatus est, alio loco 
petit sine comniemoratione illius 
loci in quo sibi dari stipulatus 
f uerit : verbi gratia, si is qui ita sti- 
pulatus fuerit, Epliesi dare spondes.P 


33. Fo-rmerly,if a plaintiff claimed 
in his intmtio more than his due, he 
failed in his action, that is, he lost 
the thin^ owing to him, nor was it 
easy for him to get reinstated by the 
praetor unless he was under the age 
of twenty-five years, for in this, as 
well as in other cases, it was usual 
to aid the plaintiff if it appeared that 
he had made an error owing to his 
youth. If, however, the reasons 
which betrayed him into the mis- 
take were such as might have mis- 
led the most careful man, relief was 
given even to persons of full age. 
For example, if a legatee had de- 
manded his whole legacy, and codi- 
cils were afterwards produced by 
which a part of it was taken away, 
or new legacies given to other per- 
sons, so that, the legacies being re- 
duced by the lex Falcidiaj the plain- 
tiff appeared to have demanded 
more than three-fourths. A man 
may demand more than what is due 
to him in four ways — ^in respect to 
the thing, to the time, to the place, 
and to the cause. In respect to 
the thing, as when the plaintiff, in- 
stead of ten aurei, which are due to 
him, demands twenty; or if, al- 
though owner of but part of some 
pai'ticular thing, he claims the whole, 
or a greater share than he is entitled 
to. In respect to time, as when 
the plaintiff* makcvS his denaand be- 
fore the day of payment, or before 
the time of the performance of a 
condition ; for just as he who does 
not pay so soon as he ought is 
held to pay less than he ought, so 
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Ptomse pure intendat sibidare opor- 
tere. ^ Ideo autem plus petere in- 
q^uia utilitatem quam ba- 
buit promissor si Epbesi solveret; 
adimit ei pura inteatione. Propter 
quam eausam alio loco petenti arbi- 
traria actio proponitur, in qua sci- 
licet ratio babetur utilitatis quse 
promissori competitura fuisset, si 
illo loco solveret : quse utilitas ple- 
rumque in mercibus maxima inve- 
nitur, veluti oleo, frumento, 
quse per singulas regiones diversa 
babent pretia ; sed et pecunise nu- 
merate non in omnibus regionibus 
sub iisdem usuris foenerantur. Si 
quis tamen Epbesi petat, id est, eo 
loco petat quo ut sibi detur stipu- 
latus est, pura actions recte agit; 
idque etiam pretnr monstrat, scili- 
cet quia utilitas solvendi salva est 
promissori. Huic autem qui loco 
plus petere' intelligitur, proximus 
est is qui causa plus petit : ut ecce, 
si quis ita ate stipuletur, boniinem 
Sticbum aut decern aureos dare 
spondes ? deinde alterutruin petat, 
Teluti boniinem tantum aut decern 
atueos tantum. Ideo autem plus 
petere intelligitur, quia in eo genere 
stipulationis promissoris est electio, 
utrum pecuniam an bominem sol- 
vere malit ; qui igitur pecunium 
tantum vel bominem tantum sibi 
dari oportere intendit, eripit elec- 
tionem adversario, et eo modo suam 
quidemconditionem meliorem facit, 
adversarii vero sui deteriorem : qua 
de causa talis in ea re prodita est 
actio, ut quis intendat bominem. 
Sticbum aut aureos decern sibi dari 
oportere, id est, ut eodem modo 
peteret quo stipulatus est. Prae- 
terea, si quis generaliter bominem 
stipulatus sit,et specialiter Sticbum 
petat, aut generaliter vinum stipu- 
latiis specialiter campanum petat, 
aut generaliter pm^uram stipulatus 
sit, deinde specialiter tyriam petat, 
plus petere intelligitur ; quia elec- 
tionem adversario tollit, cui stipu- 
lationis jure liberum fuit aliud sol- 
vere quam quod peteretur. Quin 
etiam, licet vilissimum sit quod 
^[uis petat, niliilominus plus petere 
intelligittir j quia ssepe accidit ut 
promissori faeilius sit illud sol- 


wboever makes his demand prema- 
turely, demands more than bis due. 
In respect to place, as Tvben any per- 
son demands that something stipu- 
lated to be deliverea at a particular 
place, should be delivered at some 
other place, without noticing the 
place fixed by the stipulation ; for 
example, if, after stipulating in these 
words, you promise to give at 
Ephesus ? ’ any one should after- 
wards bring an action at Borne, 
merely stating that the defendant 
ought to give. In this ease the plain- 
tiff would demand more than bis 
due, as be would, by his intentio thus 
conceived simply, deprive the pro- 
missor of the advantage be might 
have in paying at Ephesus. And it 
is^ thus, that an arbitrary action is 
given to a plaintiff demanding pay- 
ment in a place different from that 
agreed on, in which action allowance 
is made for the advantage which the 
debtor might have reaped from pay- 
■ing^ bis debt in the place agreed on. 
This advantage is generally found to 
be most considerable in the different 
kinds of merchandise, as in wine, oil, 
corn, of which the price differs in 
different places. Money itself, again, 
is not lent everywhere at the Wie 
interest. But if a man bring his 
action at Ephesus, that is, at the 
place fixed by the stipulation, he 
may validly bring an action con- 
ceived simply ,• and this the preetor, 
too, points out, because all the ad- 
vantage the debtor will have in pay- 
ing at the particular place is secured 
to him. To him who demands more 
than his due in regard to place, he 
approaches very nearly who demands 
more than his due in regard to the 
cause 5 as, for instance, if any one 
stipulate thus with you, ' Do you 
romise to give either your slave 
tichus or ten atird ? ’ and then de- 
mand either the slave only, or the 
money only. He would in this case 
be held to have demanded more than 
his due, because in such a stipula- 
tion the promissor has the right to 
choose whether he will give the 
slave or the money. He, therefore, 
who claims either the money only, 
or the slave only, takes away his 
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vere, quod majorispretii est. Sed adversary’s power of cLoice, and thus 
h^c quidem antea in usu fuerant. makes his own condition better, and 
Postea autem lex Zenoniana et nos- that of his adversary worse. An 
tra rem coercuit ; et si quidem tern- action, therefore^ has been given by 
pore plus fuerit petitum, quid sta- which in such a case the plaintiff 
tui oportet, Zenonis divse memorise maintains that either the slave Sti- 
loquitiir constitutio. Sin autem chus ought to be given him, or the 
quantitate vel alio modo plus fuerit money, and thus n^es a demand in 
petitum, omne si quod forte dam- conformity with the stipulation. So, 
num ex hac causa acciderit, ei con- too, if a man stipulates generally 
tra quern plus petitum fuerit, com- that wine, or piu'plb, or a slave be 
missa tripli condemnatione, sicut given him, and afterwards sues for 
supra diximus, puniatur. the wine of Campania, the pnrple of 

Tyre, or the slave Stichus in parti- 
cular, he is held to demand more 
than his duo, for he thus takes the 
power of election from his adver- 
sary, to whom it was open by the 
terms of the stipslation to pay some- 
thing different from what is de- 
manded. ISfay, even if the thing ac- 
tually sued for he of little or no 
value, yet the plaintiff is held to 
claim more than his due, because it 
k often easier for the debtor to pay 
a thing of greater value. Such was 
the law formerly in use. But the 
severity of the law on this point 
has been greatly restrained by the 
constitution of the Emperor Zeno, 
and hy our own. If more than is 
due be demanded in respect of time, 
the constitution of Zeno must be ap- 
plied; if in respect of quantity, or 
in any other way, then, as we have 
said above, the plaintiff is to be con- 
demned in a sum triple the amount of 
any loss sustained by the defendant. 
Gai. iv, 53 ; D. iv. 4. 1. 1 ; D. iv. 4. 7. 4; D. iv. 6. 1. 1 ; D. xiii. 4 and 
foil. ; C. iii. 10. 1, 2. 

Under the system oi formulce^ a plus-petitio or pluris^petitio 
Lad the effect of making the plaintiff fail entirely in liis action 
in one case only ; namely, when the error was in the intentio, 
and the intentio was for a thing certain. Supposing this were 
the case, as the formula would run si paret decern nummos^ 
&c., condemna si non absolve^ then, if the defendant owed 
only nine nummi, he did not owe ten, and so t}xe judex could 
not condemn him. The plaintiff failed, and having once come 
injudieios the litis contestatio operated as a novation of the 
cause of action (see Bk. iii. Tit. 29), and his original claim 
"being thus cut away, he was left entirely without remedy, and 
could take no further proceedings to enforce his demand. 
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Of course, if the demand was for a thing uncertain, there 
could be no pluS’-jpetitio, If there were an error in the de- 
monstration the plaintiff was not at all prejudiced. If there 
were a mistake in the condemnation making it more un- 
favourahle to the defendant than it ought to have been, it 
was the defendant who would he prejudiced, excepting that, 
if the prsetor would grant a restitutio in integrumn he could 
regain his right position. (See GtAI. iv. 53—60.) 

Under the system of the judida extraordinaria a, plus- 
petitio would mean any claim in excess contained in the libel- 
lus conventionis. The text informs us of the mode in which 
such a mistake or misstatement was punished when the plus- 
peiitio was not one tempore. If the plus-petitio was tempoT^e, 
i. e. if the plaintiff sued before the proper time, he was con- 
demned by the constitution of Zeno (C. iii. 10. 1) to wait 
double the time he ought originally to have waited, and to 
reimburse the defendant all expenses he might have been 
put to by the action improperly brought. 

34. Si minus in intentione com- 34. If a plaintiff include less in Ms 
plexus fuerit actor quam ad eum intentio than he has a claim to, de- 
pertineret, veluti si, cum ei decern manding, for instance, only five 
deberentur, quinque sihi dari opor- aicf'ei when ten are due, or the half 
tere intenderit; aut si, cum totus of an estate, when the whole belongs 
fimdus ejus esset, partem dimidiam to him, he runs no risk, for the 
suam esse petient, sine periculo judge may, by the constitution of 
agit. In reliquum enim nihilomi- Zeno, of glorious memory, condemn 
nus judex adversarium in eodem in the same action the adverse party 
judicio condemnat, ex constitutioue to pay the remainder of what is due 
divse memorise Zenonis. to the plaintiff. 

Qai. iv. C. iii. 10. 1. 3. 


Under the prsetorian system, a plaintiff who claimed a less 
amount than was really due to him, could bring another action 
for the surplus if he waited until another praetor came into 
office. (GtAI, iv. 56.) Justinian allowed the judex to add 
the surplus in condemning the defendant. 

35. Si quis aliud pro alio inten- 35. When a plaintiff demands one 
derit, nihil eum periclitari placet j thing instead of another, he incurs 
sed in eodem judicio, cognita veri- no risk. For if he discover the truth, 
tate, errorem auum corrigere ei per- he is allowed to correct his mistake 
mittimus: veluti, si isqui hominem in the same action : as if he should 
Stichum petere deberet, Erotem demand the slave Eros instead of 
petierit; aut si quia extestamento Stichus, or should claim as due by 
sibi dari oportere intenderit, quod virtue of a testament, what is really 
ex stipulatu debetur. due upon a stipulation. 

G-ai. iii. 66. 

Under the older law, a plaintiff who demanded one thing 
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instead of another, lost the action, but could recover the 
thing really due in a subsequent action. 


36. Sunt pr86terea quaedam ac- 
tiones quihus non solidum quod 
nohis debetur, persequimur, sed 
modo solidum consequimur, modo 
minus, ut ecce, si in peculium filii 
servive agamus: nam si non minus 
in pecuHo sit quam persequimur, 
in solidum dominus paterve con- 
demnatur: si vero minus inveni- 
atur, eatenus condemnat judex, 
quatenus in peculio sit. Quemad- 
modum autem peculium intelligi 
debeat, suo ordine proponemus. 


36. There are, again, certain actions 
by which we do not always sue for 
the whole of what is due to us, but 
sometimes for the whole, sometimes 
for less. For example, when a suit 
is brought so as to form a claim 
against the 'peculium of a son or a 
slave, then if the peculium be suffi- 
cient to answer the demand, the 
father or master is condemned to 
pay the whole debt ; but if the 
lium be not sufficient, he is con- 
demned to pay only to the extent of 
the peculium. We will hereafter 
explain, in its proper place, how the 
peculium is to be estimated. 


0. iv. 26. 12. 


We here enter on another division of actions, according to 
•which actions, by which the whole of what was due was ob- 
tained, are distinguished from those by which sometimes the 
whole, sometimes less than the whole, of what was due was 
obtained. 


37. Item, si de dote judicio mu- 
lier agat, placet eatenus meritum 
condemnari debere quatenus facere 
possit, id est, quatenus facilitates 
ejus patiuntur: itaque, si dotis 
quantitati concurrant facilitates 
ej us, in solidum damuatur ; si miuus, 
in tantum quantum facere potest. 
Propter retentionem quoque dotis 
repetitio minuitur; nam ob impen- 
sas in res dotales fiactas marito re- 
ten tio concessa est, quia ipso jure 
necessariis sumptibus dos minui- 
tur, sicut ex latioribiis Ligestorum 
libris cognoscere licet. 


37. Thus, too, if a wife bring an 
action for the restitution of her mar- 
riage portion, the husband must he 
condemned to pay only as far as he 
is able, i. e. as far as his means per- 
mit. Therefore, if his means admit 
of his paying the whole amount of 
the portion, he must do so j if not, 
he must pay as much as it is in his 
power to pay. The claim of a wife 
for the restitution of her marriage 
ortion may also be lessened by the 
ushand haying a right to retain 
something, for the husband is per- 
mitted to retain a sum equivalent to 
the expenses he has incurred about 
the things given, since the marriage 
portion is by law diminished by the 
amount of all necessary expenses, as 
may be seen in fuller detail in the 
Digest. 


D. xxiv. 3. 12. 14 5 D. xxv. 1. 5. 


The privilege of being condemned only in an amount which 
he could pay without being reduced to a state of destitution 
(D. L. 17. 173), a privilege called by the commentators the 
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heneficium competentice, was accorded to the defendant in 
several other cases besides those mentioned in the text and in 
the next paragraph and in paragr. 40. We may instance 
the cases of one brother sued by another, and every case arising 
between man and wife, except claims grounded on delicts. 
This privilege was always personal, and did not avail either 
heirs or sureties. 

Propter retentionem dotis. The husband might deduct the 
amount of all necessary expenses incurred in the management 
of the property constituting the marriage portion. If the 
expenses had been only profitably and not necessarily in- 
curred, that is, were utiles^ and not necessarice, Justinian 
only allowed the husband to bring an actio mandati, or an 
actio negotiorum gestorwm^ to reimburse himself ; whereas, 
previously, he had been able to deduct such expenses as well 
as those that were necessarice, (D. L. 16. 79. 1 ; C- v. 13. 1.) 
As to expenses merely incurred for pleasure and ornament, 
voluptarioe (D. L. 16. 79. 2), 'the husband had nothing more 
than the jus toUendi^ that is, he might remove anything which 
he had contributed, and which he could take away without 
doing damage to the property. (See Ulp.. Reg, 6. 14.) 

88. Sed et siquis cum parents suo 38. If any person sue Ms parent or 
patronove agat, item si aocius cum patron, or one partner sue another in 
sociojudiciosocietatisagat, non plus an action of partnership, lie cannot 
actor consequitur quam adversarius obtain a greater sum than his adver- 
ejus facere potest. Idem est, si sary is able to pay. It is the same 
quis ex donatione sua conveniatur. when a donor is sued for his gift. 

D. xlii. 1. 16. 19, pr. and 1. 

39. Compensationes qiioque op- 39. When a set-off is opposed by 
positmplerumque efiiciunt,ut minus the defendant to the demand of the 
quisque consequatur quam ei debe- plaintiff, it generally happens that 
batur j namque ex bono et sequo the plaintiff recovers less than what 
habita ratione ejus, quod invicem he demands, for the judge, proceed - 
actorem ex eadem causa prsestare ing on equitable principles, may de- 
oportet, in reliquum eum cum quo duct from the demand of the plaintiff 
actum est condemnare, sicut jam whatever he owes under the same 
dictum est. head to the defendant, and may con- 

demn the defendant to pay the re- 
mainder only, as has been already 
observed. 

Gai. iv. 61. 

If the defendant was not only a debtor but a creditor of the 
plaintiff, if he had something owing to him from the plaintiff 
as well as owed something to him, it was evidently the most 
convenient way that he should be allowed to balance one debt 
against the other {compensatiopensare <3um),and onlyaccount 
for the surplus, supposing a surplus were still due from him. 

N N 2 
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Under the praetorian Bystem, in all actions bonce fidei, the 
judge, who could take all the circumstances of the case into 
his consideration, set off as a matter of course any debt due 
to the defendant from the plaintiff in consequence of the same- 
set of circumstances {eoc eadem caused) by which the debt on 
which the action was brought, became due. (GrAi. iv. 61.) In 
one case, however, viz. that of a banker (argentemus), a much 
stricter system prevailed. The argentarius could only sue a 
customer for the sum due to him after deducting what he 
owed to the customer. If he sued for more, it was Ci phis- 
petitio. (Gtai. iv. 64.) In the actions which 

arose from unilateral, not bilateral contracts, there could bo 
no reciprocal rights, as in a bilateral contract, giving the de- 
fendant a claim ex eadem causa. But the rule grew up and 
was confirmed by a rescript of Marcus Aurelius (see paragr. 
31), dolo facit qui petit quod redditiirus est (D. xliv. 4. 8.) 
If the plaintiff claimed a sum which directly he had obtained 
he would have to repay back to the defendant, he was guilty 
of a dolus ; he had acted as if he had a right to the money, 
wUereas he had not. Accordingly the defendant could avail 
himself of the exception of dolus; and the effect of this 
exception was that if the plaintiff was found to owe the dc- 
fendant anything of a similar kind, although ex dispari cemsu^, 
which he had not allowed for in stating the amount of his 
claim, he entirely failed in his action. He did not recov<u* 
any surplus which might be really due to him. The exception 
stopped the action altogether. The formula ran : SI ineare 
nihil dolo malo Auli Agerii factum sit neque fiat . , . co//- 
demna, si non paret, absolve. Dolus malus did appear, and 
all the judex could do was to absolve the defendant. (Paul. 
Sent. ii. 5. 3.) 

But we must not suppose that compenscbtio was looked on 
as a means of extinguishing an obligation. In theory of law, 
each debt subsisted separately. Certainly in the case of the 
argentarius it is hard to draw any line between an extinction 
of obligation and the way in which debts due to customers 
were necessarily deducted ; but it was necessary that the debtvS 
due to and from the argentarius should be in ecedem re^ that 
is, should both consist, for instance, of money or wine. This 
was an exceptional case, and, generally speaking, the two debts 
clearly subsisted together, although, when, by submitting the 
facts to the knowledge of the judex in the case of actions bomn 
fidei, and by the exceptio doli in the action of law, the set-off 
was claimed, its effects were retroactive, and may be said to 
have commenced from the moment when the two debts first 
Degan to exist together. (C. iv. 31. 4.) 
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Under Justinian the debts were held to operate as mutually 
extinguishing each other ipso jure. When the parties came 
before the judex, he ascertained their respective claims on 
each other, and if there was, on the whole, a balance in favour 
of the plaintiff, awarded the amount to him. All the old dis- 
tinctions were done away, and it no longer made any differ- 
ence whether the two debts arose from the same transaction, 
or whether things of the same kind were payable (the words, 
ex eadem causa, in the text are, therefore, under Justinian’s 
legislation, inaccurate). But Justinian made it requisite that 
the defendant’s claim should be clearly well founded, and that 
the amount should be at once ascertainable, and not need further 
inquiry to determine it (causa liquida). (See C. iv. 31. 14. 1.) 


10. Euni quoqiie qui creditoribus 
siiis bonis cessit, si postea aliqnid 
acquisierit quod idoneum emolu- 
nientum babeat, ex integro in id 
quod facers potest, creditores cum 
eo experiimtur : inhimianum enim 
erat spoliatum fortunis siiis in soli- 
dum damuari. 


40. So, when a debtor who has 
made a cession of his goods to his 
creditors acquires a fortune which 
makes it worth their while, the cre- 
ditors may compel him hj action to 
pay as much as he is able, but not 
more, for it would be inhuman to 
condemn a man to pay the whole 
debt who has already been deprived 
of all his property. 


D. xlii. 3, 4. 6. 


Tit. VII. QUOD CUM EO CONTRACTUM EST, QUI 
IN ALIENA POTESTATE EST. 


Quia tamen superius mentionem 
habuimus de actions, qua in pecu- 
lium filiorumfamilias servorumve 
agitur, opus est ut de hac actione et 
de ceteris quae eorumdem nomine in 
parentes dominosve dari sclent, di- 
ligentius admoneamus. Et quia, 
sive cum servis negotium gestum 
sit, sive cum iis qui in potestate 
parentis sunt, his fere eadem jura 
aervantur, ne verbosafiatdisputatio, 
dirigamua sermonein in personam 
aervi dominique, idem intellecturi 
de liberis quoque et parentibus 
quorum in potestate sunt ; nam si 
qifid in his proprie observatur, se- 
yaratim ostendemus. 


Gai. 


We have already spoken of the 
action which may be brought rela- 
tive to the peculium of filiifamiliaTWin 
or of slaves. And we must now 
speak of it more fully, and also of 
all other actions which may he 
brought against parents and masters 
as representing children and slaves. 
But, as the law is almost the same, 
whether the dealing be with a slave, 
or with one under the power of a 
parent, to avoid prolixity, we will 
treat only of slaves and their mas- 
ters, leaving what we say of them 
to be understood as applicable also 
to children and the parents, under 
whose power they are. For anything 
which IS peculiar to children and pa- 
rents we will point out separately, 
iv. 69. 
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By the strict rule of the civil law, the parent or master could 
not he hound or prejudiced by any act of a child or slave. But 
a sense of equity gradually broke in upon this rule, and, in 
certain cases, the contracts and delicts of persons alieni juris^ 


came to affect those in whose power these persons were. 

This Title treats of the contracts of persons alieni juris^ 
which were considered to concern the master or parent (1 ) 
whenever they were made by his order; and (2) w^henever 
he had profited by them. 


1. Si igitur jiissu domini cum 
servo negotium gestum exit, in so- 
lidum prsetor adversus dominum 
actionem pollicetur; scilicet quia 
qiii ita contrahit, fidem domini se- 
qui videtur. 


1. Thus, then, if any one deal with 
a slave acting under the command of 
his master, the prsetor will give an 
action against the master for the 
whole of what is due under the con- 
tract ; for with a slave, in this caf^e, 
the person who contracts does so as 
relying on the faith of the master. 


Gai. iv. 70. 


The jussns donnm extended to cases where the master 
subsequently ratified the contract, the ratification being 
equivalent to a mandate. (D. xv. 4. 1. 6.) 

If the slave bad been merely the instrument of his master, 
if, for instance, the master arranged that money borrowed for 
himself should be told out to his slave, the prsetor would give 
a condiciios not an action quodjussu, (D. xv. 4. 5, pr.) 


S, Eadem ratione praetor diias 
alias in solidum actiones pollicetur, 
quarum altera exercitoria, altera 
institoria appellatur. Exercitoria 
tunc hahet locum, cum qiiis servum 
suum magistrum navi prssposuerit, 
et quid cum eo ejus rei gratia cui 
prsepositus erit contractum fuerit : 
ideo autem exercitoria vocatur, 
quia exercitor appellatur is ad quern 
qiiotidianus navis qusestus pertinet 
Institoria tunc locum habet, cum 
quis tabernse forte aut cuilibet ne- 
gotiationi servum prseposuerit, et 
quid cum eo ejus rei causa cui prse- 
positus erit contractum fuerit ; ideo 
autem institoria appellatur, quia 
qui ^ negotiationibus pr^eponuntur, 
institores vocantur. Istas tamen 
duas actiones pr^Btor reddit, et si 
liberum quis hominem aut alienum 
servum navi aut taberns© aut cui- 
libet negotiationi prseposuerifc, sci- 
licet quia eadem sequitatis ratio 
etiam eo casu interveniebat. 


2. Eor the same reason the praetor 
also gives two other actions for the 
whole sum due, the one called the 
actio exei'citoria, the other the actio 
wtitoria. The action exercitoria may 
he brought when a master has made 
his slave commander of a vessel, and 
a contract has been entered into with 
the slave relating to the business he 
has been appointed to manage. This 
action is named exercitoria^ because 
he, to whom the daily profits of a 
ship belong, is said to be an exercitor. 
The action institoria may be broiiglit 
when a master has intrusted his slave 
with the management of a shop or 
any particular business, and a con- 
tract has been made With the slave 
relating to the business he has been 
appointed to manage. This action is 
called institoria, because persons *to 
whom the management of a business 
is intrusted are called institoj'es. The 
praetor likewise permits these two 
actions to be brought if any one 
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commits to a free person, or to the 
slave of another, the management of 
a ship, a warehouse, or any particu- 
lar affair, as the principle of equity 
is the same. 

Gai. iv. 71. 


Liberum hominem. We have seen at how late a period of 
Eoman law it was that one freeman could act for another. (See 
Bk. iii. Tit. 26.) It was, in fact, by extending these actions 
institoria and exercitoria, so as to embrace the case of a man- 
datary, that the prsetor made the principal directly responsible, 
and thus enabled him to be really represented by the agent. 


3. Introduxit et aliam actionem 
praetor, quse tributoria vocatur: 
namque si servus in peculiar! merce 
sciente domino negotietur, et quid 
cum eo ejus rei causa contractum 
erit, ita prsetor jus dicit, ut quid- 
quid in his mercibus erit, quodque 
inde receptum erit, id inter domi- 
num si quid ei debetur, et ceteros 
creditores pro rata portione distri- 
buatur. Et quia ipsi domino dis- 
tributionem permittit, si quis ex 
creditoribus queratur quasi minus 
ei tributum sit quam oportuerit, 
banc ei actionem accommodat, quse 
tiibutoria appellatur. 

Gai. iv. 72 ; D. xiv. 4. 1 ; B. 


3. The praetor has also introduced 
another action called tributoria} for-, 
if a slave with the knowledge of his 
master trade with his peculmm, and 
contracts are made with him in the 
course of business, the praetor ordains 
that all the merchandise or money 
arising from his traffic shall be dis- 
tributed between the master, if any- 
thing be due to him, and the rest of 
the creditors of the slave in propor- 
tion to their claims. And as the 
master himself is permitted to make 
the distribution, if any creditor com- 
plain that he has received too small 
a share, the praetor will permit him 
to bring the actio tributoria. 
dv. 4, 5. 11 ; B. xiv. 4. 7. 1, 2. 


The actio tributoria was only given against the master when 
there was fraud [dolus) in the distribution ; but there would 
be dolus directly the master had notice that a creditor had 
received nothing, or less than his share. (D, xiv. 4. 7. 2, 3.) 


4. Prseterea introducta est actio 
de peculio deque eo quod in rem 
domini versum erit : ut quamvis 
sine voluntate domino negotium 
gestum erit, tamen sive quid in rem 
ejus versum fuerit, id totum proe- 
stare debeat, sive quid non sit in 
rem ejus versum, id eatenus prse- 
stare debeat, quatenus peculium pa- 
titur. In rem autem domini ver- 
sum intelligitur, quidquid neces- 
sario in rem ej us impendent servus : 
veluti, si mutuatus pecuniam cre- 
ditoribus ejus solverit, aut sedificia 
ruentia fulserit, aut familise fru- 


4. The praetor has also introduced 
an action relating at once to a pecu- 
Hum, and to things by which the 
master has profited j for although 
the slave contracts without the con- 
sent of his master, yet the master 
ought, if he has profited by anything, 
to pay all up to the amount of his 
profit 5 if he has not received any 
profit, he ought to pay the amount 
of the slave’s peculium. Everything 
is understood as profiting the master 
which is laid out in his necessary ex- 
penses by tbe slave,* as, for instance, 
if tbe slave borrows money with 
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mentum emeritj vel etiam fundum wMcli lie pays tLe debts of bis mas- 
aiit quamlibet aliam rem necessa- ter, repairs bis buildings in danger of 
xiam meicatus erit. Itaque, si ex falling^ purchases wheat for the esta- 
decem ut puta aureis quos serviis blisbment^ or land for bis master, or 
tuns a Titio mutuos accepit, credi- any other necessary thing. Thus if 
tori tuo quinque aureos solverit, your slave borrow ten aurei of Titius, 
reliquosveroquinquequolibetmodo pay five to one of your creditors^ 
consiimpserit, pro quinque quidem and spend five, you would be con- 
in solidum damnari debes ; pro ce- demned to pay the whole of the first 
teris vero quinque, eateniisquatenua five, and so much of the other five 
in peculio sit. Ex quo scilicet ap- as the slave’s peculium would cover ; 
paret, si toti decern aurei in rem whence it will appear, that if all the 
tuam versi fuerint, totos decern ten aurei had been spent to your 
aureos Titium consequi posse ; licet profit, Titius might have recovered 
enim um est actio qua de peculio the whole If om you,* for although 
deque eo quod in rem domini ver- it is the same action in which the 
sum sit agitur, tamen duas habet plaintiff seeks to obtain the 
condemnationes. Itaque judex apud and the amount by which the master 
quern de ea actione agitur, ante di- has profited, yet this action contains 
spicere solet an in rem domini ver- two condemnations. The judge be- 
sumsit; necaliterad peculii sesti- fore whom the action is brought, 
mationem transit, quam si aut nihil first inquires whether the master 
in rem domini versum esse intelli- has received any profit,* and then, 
gatur, aut non totum. Cumautem when he has ascertained that no 
quseritur quantum in peculio sit, part or not the whole of the sum due 
ante deducitur quidquid servus do- from the slave has been expended to 
mino, eive qui in potestate ejus sit the profit of the master, he proceeds 
debet, et quod superest id solum to estimate tbe value of the peou^ 
peculium intelligitur. Aliquando liumf in estimating which, a deduc- 
tamen id quod ei debet servus qui tion is first made of what the slave 
in potestate domini sit, non dedu- owes his master, or any one under 
citur ex peculio, veluti si is in hu- the power of his master, and the re- 
jus ipsius peculio sit; quod eo per- mainder only is considered as the 
tinet, ut si quid vicario suo servus pemlium. But it sometimes hap- 
debeat, id ex peculio ejus non de- • pens, that wbat a slave owes to a 
ducatur. person in the power of his master is 

not deducted, as when he owes some- 
thing to a slave who forms part of 
his own peculium. For if a slave 
is indebted to his vkarins, the sum 
due cannot be deducted from tbe 
pemlimn. 

Gai. iv. 73, 74; D. xiv. 6. 1 ; B. xv. 3. 3. 1 ; B. xv. 1. 17. 

This action is generally called de peculio et in rem verso ^ 
because, in most cases, the judge had to take notice of both 
the profit derived by tbe naaster and of the amount of the 
peculium. But in some cases, as, for instance, where 
the slave had no peculium^ the action could be brought de in 
rem verso only, and so it would naturally be, if it could be 
shown that the master had reaped all the benefit of the con- 
tract. (See end of next paragraph.) 

Si quid vicario. The vicarii formed part of the peculium 
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of the ordinary slave ; anything, therefore, deducted from the 
peculiuTTis as owed to the vicarii, would, if paid, again enter 
into the peculium as the property of the ordinary slave. It 
was, therefore, useless to pay it. 


5. Ceterum dubium non est quin 
is quoque qui jussu domini contrax- 
erit, cuiqiie institoria vel exerci- 
toria actio competit, de peeulio 
deque eo quod in rem domini ver- 
sum est, agere possit; sed erit stul- 
tissimus, si omissa action e qua 
faciilime solidum ex contractu con- 
sequi possit, se ad difficultatem 
perducat probandi in rem domini 
versum esse, vel habere servum pe- 
culium, et tantum habere ut soli- 
dum sibi solvi possit. Is quoque 
cui tributoria actio competit, seque 
de peeulio et in rem verso agere 
potest j sed sane huic modo tribu- 
toria ex^edit agere, modo de pe- 
culio et in rem verso. Tributoria 
ideo^ expedit agere, quia in ea 
domini conditio prsecipua non est, 
id est, quod domino debetur non 
deducitur, sed ejusdem juris est 
dominus cujus et ceteri creditores; 
at in actione de peeulio ante de- 
ducitur quod domino debetur, et 
in id quod reliquum est creditori 
dominus condemnatur. Rursus de 
eculio ideo expedit agere, quod in 
ac actione totius peeulii ratio 
habetur ; at in tributoria,. ej us tan- 
tum quo negotiatur, et potest quis- 
que tertia forte parte peculii ant 
quarta vel etiam minima negotiari, 
majorem autem partem in prasdiis 
et maucipiis aut foenebri pecunia 
habere. Prout ergo expedit, ita 
(^[uisque vel hanc actionem vel 
illam eligere debet : certe, qui po- 
test probare in rem domini versum 
esse, de in rem verso agere debet. 


5. It need hardly be said that a 
person who has contracted with, a 
slave acting by his master’s com- 
mand,. and who may bring either the 
action institoria or. exercitoria^ may 
also bring the action de peeulio^ or 
that de m rem mrso. But it would he 
the height of folly in any one to give 
up an action by which he might 
easily recover his whole demand, and 
have recourse tO‘ another by which 
he would he reduced to the difficulty 
of proving that the money he lent to 
the slave was employed to the profit 
of the master, or that the slav’^e is 
possessed of a peculium^ and tliat 
sufficient to answer the whole debt. 
Any one, again, in whose power it 
is to bring the actio tributoinaj may 
equally bring the action de peeulio, 
or that de in rem ver,^o ; and it is ex- 
pedient, in some cases, to'employ the 
former, and in some cases one of the 
two latter. On the one hand, the 
actio trihdoria is preferable, because 
in this no privilege is accorded to the 
master, i.e. there is no previous de- 
duction made in his favour of what 
is due to him, but he stands in the 
same position as the rest of the 
creditors; whereas in the action de 
peeulio, there is first deducted the 
debt due to the master, who is only 
condemned to distribute the re- 
mainder among the creditors. On 
the other hand, in some cases, it may 
be more convenient to bring the ac- 
tion de peeulio, because it affects the 
whole pecxdium, whereas the action 
tributoria affects only so much of it 
as has been employed in trade ; and 
it is possible that a slave may have 
traded only with a third, a fourth, or 
some very small part of it, and that 
the I’est may consist in lands, slaves, 
or money lent at interest. Every one 
ought, therefore, to select this or that 
action as may promise to be most ad- 
vantageous to him. If, however, a 
creditor can prove that anything has 
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been employed to tbe profit of tbe 
master; be ought to bring tbe action 
de in rem verso, 

Gai. iv. 74; D. xiv. 4. 11. 

Any one who could bring an actio quod jussu^ exercitoriay 
or institoria, could also, at option, bring an actio de jpeculio 
et de in rem verso^ but not at all necessarily vice versa. 

6. Quse diximiis de servo et 6. What we have said in relation 
domino, eadem inteliigimus et de to a slave and bis master, is equally 
filio et filia aut nepote et nepte, et applicable to children and grandcbil- 
patreavovein cujuspotestate sunt. dren, and to their ascendants, in 

whose power they ai’e. 

D. xiv. 4. 1. 4. 


It may be observed that the master was never bound, if the 
slave engaged himself by mandate, or fidejussion, for a third 
person, but the father was bound by an engagement contracted 
for another by a son in his power. (D. xv. 1. 3. 9.) 


7. lUud proprie servaturin eorum 
persona, quod senatus-consultum 
Macedonianum prohibuit miitiias 
pecunias dari eis qui in parentis 
erunt potestate, et eiqui crediderit, 
denegatur actio tarn ad versus ipsum 
filium filiamve, nepotem neptemve, 
sive adhuc in potestate sunt, sive 
morte parentis vel emancipatione 
suae potestatis esse coeperint, quam 
adversus patrem avumve, sive 
eos habeat adhuc in potestate, sive 
emancipaverit. Quseideo senatus 
prospexit, quia saepe onerati aere 
alieno creditarum pecuniarum quas 
in luxmiam consumebant, vitae pa- 
rentium insidiabantur. 


D, xiv. 6. 1 ; D. xiv. 


7. A peculiar provision has, how- 
ever, been made in their favour by 
the seyiatus-consultum Macedonianum, 
which prohibits money to be lent to 
children under power of their pa- 
rents; and refuses any action to 
the creditor, either against the de- 
scendants, whether still under power, 
or become sui Juris by the death of 
the parent or by emancipation, or 
against the parent, whether he still 
retain them under his power, or has 
emancipated them. This provision 
was adopted by the senate, because 
they thought that persons under 
power, when loaded with debts con- 
tracted by borrowing sums to be 
wasted in debauchery, often at- 
tempted the lives of their parents. 

►. 3. 3; D. xiv. 6. 7. 10. 


The senatus-consultum Macedonianum was made, ac- 
cording to Tacitus, in the reign of Claudius (Ann. xi. 31); 
according to Suetonius, in that of Vespasian (Yesp. 11). 
Perhaps it was only renewed in the latter reign. Theophilus 
informs us that it was made to meet the case of a young 
prodigal named Macedo, who attempted the life of his 
father. The terms of the senaius-consultum (D. xiv. 6. 1) 
would rather lead us to suppose Macedo was the name of a 
usurer. 
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8. Illud in snmma admonendi 8. Lastly, we may observe, that 
sumus, id quod jussu patris domi- whenever any contract has been 
nive contractum fuerit, quodque in made by command of a parent or 
rem ejus versum erit, directo quo- master, or anything- employed to 
que posse a patre dominove condici, their profit, a eondictio may be 
tamquam si principaliter cum ipso brought directly against the father 
negotium gestum esset. Ei quo- or master exactly as if the contract 
que qui vel exercitoria vel insti- had been originally made with 
toria actions tenetur directo posse them. So when any one is liable to 
condici placet^ quia hujus quoque the action institoria or exhihitoria, a 
jussu contractum intelligitur. condictio may also be brought di- 

rectly against him, as in this case 
also it is by his order that the con- 
tract has been made. 

D. xvii. 2. 84 j D. xiv. 3. 17. 5 ; D. xii. 1. 29. 

Posse condici. If a condiction could be brought, of what 
use were the peculiar praetorian actions of which, as the text 
informs us, the plaintiff could avail himself? Probably the 
institution of these actions was long antecedent to the time 
when the condiction was admitted as an appropriate form of 
action in cases where a paterfamilias was to be made respon- 
sible for the acts of his son or slave. It was only by a great 
extension of the scope of the condiction that it was given, 
first, when one man profited in any way by the property of 
another (D. xii. 1. 23. 32) ; and, secondly, against a person 
by whose order another person had contracted, or whose man- 
ager {institor) the person contracting was, (D. xii. 1. 9. 2.) 
After it had received this extension, the condictio would be 
a concurrent remedy with the prsetorian actions. But there 
would still be cases, namely, bilateral contracts, giving rise to 
praetorian actions, such as those empti, or venditi, pro socio, 
locati or conduct% or contracts giving rise to actions in fac- 
tum^ in which the condiction would not be given against the 
paterfamilias^ and in which recourse must be had to the prse- 
torian actions proper to the kind of contract. These prsetorian 
actions would, in the particular case of the paterfamilias^ re- 
ceive a slight modification of form, and a new name, and be 
termed quod jussu, de in rem verso, de peculio, &c., though 
remaining substantially empti, locati, pro socio, &c., accord- 
ing to the character of the transaction. 

It will be observed that the text says di/recto posse condici* 
The action could be brought as if we had treated directly with 
the paterfamilias. An actio was said to be directa, in this 
sense, when brought against a person bound by some act of his 
own, indirecta when brought against a person bound by some 
act of a person or thing belonging to him. And thus this Title 
and the two following may, if we please, be considered as treat- 
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ing of a seventh division of actions into clirectce and indi- 
rectce. Directa, when applied to an action, was also opposed to 
contraria, i.e. protecting the rights principally contemplated 
in the kind of contract as opposed to one protecting rights 
only incidentally attaching to it (see Bk. iii. Tit. 26) ; and 
it was also opposed to utilis, i. e. given directly by the law, as 
opposed to one given hyan extension of the law. (See Introd. 
sec. 106.) 


Tit. VIII. DE NOXALIBUS ACTIONIBUS. 

Ex maleficiis servoriim, veluti si The wrongful acts of a slave, whe- 
fiirtiim feceimt, aut honarapuerint, ther he commits a theft or robbery, 
aut dananiimdederint,autinjuriam or does any damage or injury, give 
commi&ermt, noxales a^'tiones pro- rise to noxal actions^ in which the 
ditde sunt, q^uihus domino damnato master of the slave, if condemned, 
penmttitur, aut litis sestimationem may either pay the estimated amount 
sufferre, aut hominem novae de- of damage done, or deliver up his 
dere. slave in satisfaction of the injury. 

(jAI. iv. 75. 

We now pass to actions given to enforce obligations arising 
from the delicts of persons alieni juris* These actions, which 
were given against the master of the slave, and, in ancient 
times, against the parent of the filiusfamilias, were termed 
noxales, because the master or parent could rid himself 
of all liability,, by abandoning the slave or child committing 
the delict to* the person injured. There was, however, no 
distinct actio noxalis. The action brought on the delict 
was onefurti, vi honorum raptorwm, &c., as the case might 
he, the difference being that the condemnatio was alternative, 
either to pay so much or to abandon the slave, instead of 
simply to pay so much. 

If at anytime, either before or after the litis contestatio, the 
master abandoned the slave, all right of action for damages 
against him became inamediately extinct.. The actio noxalis 
had thus a kind of resemblance to- the actiones arbitrarice, 
in which the judex first ordered the defendant to make satis- 
faction, and then if he did not comply, proceeded to condemn 
him. 

3. Noxa autem est coxpus quod 1. Noxa is the doer of the wrong- 
nocuit, id est, servus; noxia, ipsum ful act, i.e. the slave. JSfoxia is the 
maleficium, veluti furtum, dam- act itself, that is, the theft, the 
num, rapina, injuria. damage, the robbery with violence, 

or iniury. 

D. ix. L 1. 1. 
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2. Summaautem rationepermis- 2, It is witli great reason tLat the 

sum est nox88 deditione defungi; master is permitted to deliyer up the 
namque erat iniquum nequitiam offending slave : for it would he very 
eorum ultra ipsorum corpora do- unjust, when a slave does a wrong- 
minis damnosam esse. ful act, to make the master liable to 

lose anything more than the slave 
himself. 

G-ai. iv, 75. 

3. Dominus noxali judicio servi 3. A master sued in a noxal ac- 

sui nomine conventus, servum ac- tion on account of his slave, clears 
tori noxse dedendo liberatin’ : nec himself if he gives up his slave to 
minus perpetuum ejus dominium the plaintiff, and then the property 
a domino transfertur ; sin autem in the slave is thus transferred for 
damnum ei cui deditus est servus ever ; but, if the slave can procure 
resarcierit qusesita pecunia, auxilio money, and satisfy the master to 
praetoris invito domino manumitte- whom he has been given up for all 
tur. damage he has sustained, he may be 

manumitted by the intervention of 
the praetor, though against the wish 
of his new master. 

D. ix. 4. 20. 

4. Sunt autem constitutae nox- 4. Noxal actions are established 

ales actiones, aut legibus, aut edic- either by the laws, or by the edict 
to praetoris : legibus, veluti furti of the prsetor. By the laws, as for 
lege Duodecim Tabularum, damni theft, by the law of the Twelve Ta- 
injurise lege Aquilia ; edicto prse- bles ; for wrongful damage, by the 
toris, veluti injuriarum et vi bono- Aquilia ; by the praetor’s edict, 
rum raptorum. as for injuries and robbery with 

violence. 

Gai. iv, 76. 

These are but examples ; any delict whatsoever committed 
by a slave would furnish ground for an actio noxalis. 

5. Omnis autem noxalis actio 5. Every noxal action follows the 

caput sequitur : nam si servus tuus delinquent. The delicts committed 
noxiam commiserit, qiiamdiu in by your slave are a ground of action 
tua potestate sit, tecum est actio ; against you, while the slave belongs 
si in alterius potestatem pervenerit, to you ; if the slave becomes sub- 
cum illo incipit actio esse ,* at si ject to another, the action must be 
manumissus fuerit, directo ipse brought against tbe new^ master; 
tenetur, et extinguitur noxse dedi- but if the slave is manumitted, the 
tio. Ex diverse quoque directa action is brought directly against 
actio noxalis esse incipit : nam si him, and there cannot then be any 
liber homo noxiam commiserit, et giving up of tbe slave in satisfaction, 
is servus tuus esse ccBperit (quod Conversely, an action, which was at 
quibiisdam casibua efiici primo li- first direct, may afterwards become 
bro tradidimus), incipit tecum esse noxal ; for if a freeman commit a 
noxalis actio quse antea directa wrongful act, and then become your 
fuisset. slave, which may happen in some 

cases, of which we have spoken in 
our First Book, then the direct ac- 
tion against the slave is changed 
into a noxal action against you. 

Gai. iv, 77. 
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If the slave were not in the possession of his owner 
minus\ of course the owner would not be liable for his 
delicts. 


6. Si servus domino noxiam 
commiserit, actio nulla nascitur: 
namque inter dominuni et eum qui 
in potestate ejusest. nulla obliga- 
tio nasci potest; ideoque et si in 
alienam potestatem servus perve- 
nerit autmanumissus fuerit, neque 
cum ipso, neque cum eo cujus 
nunc in potestate sit, agi potest. 
Unde, si alienus servus noxiam 
tibi commiserit, et is postea in po- 
testate tua esse eoepent, intercidit 
actio, quia in eum casum deducta 
sit, in quo consistere non potuit ; 
ideoque licet exierit de tua potest- 
ate, agere non potes: quemadmo- 
dum si dominus in servum suum 
aliquid commiserit, nec si manu- 
misaus aut alienatus fuerit servus, 
ullam actionem contra dominum 
habere potest, 

Gai. 


6. If a slave commit a wi’ongful 
act against his master, no action can 
be^ brought ; for no obligation can 
arise between a master and his slave; 
and if the slave pass under the power 
of another master, or is manumit- 
ted, no action can be brought either 
against him or his new master ; 
whence it follows, that, if the slave 
of another should commit a wrong- 
ful act against you, and become your 
slave, the action is extinguished ; as 
it has become impossible, in the ac- 
tual position of the parties. And 
although he subsequently passes out 
of your power, yet you cannot bring 
an action. Neither, if a master in- 
jures his slave in any way, can the 
slave after having been alienated or 
manumitted, bring any action against 
bis master, 
iv. 78. 


The Proculians had thought that a master could, after a 
slave had passed out of his power, bring an action against the 
slave, for anything done by him whilst his slave. (Gai. iv. 


78.) 

7. Sed veteres quidem haec et in 
filiisfamilias masculis et feminis ad- 
misere. Nova autem hominum con- 
versatio hujusmodi aspeiitatem 
reete respuendam esse existimavit, 
et ab usu communi hoc penitus re- 
cessit. Quis enim patiatur hlium 
suum et maxime jfiliam in noxam 
alii dare, ut pene per corpus pater 
magis quam tilius periclitetur, cum 
in filiahus etiam pudicitiae favor 
hoc bene excludit? Etideoplacuit 
in servos tantummodo noxales ac- 
tiones esse proponendas, cum apud 
veteres legum commentatores in- 
venimiis ssepius dictum, ipsos filios- 
familias pro suis delictis posse con- 
veniri. 


7. Tbe ancients, indeed, applied 
the same rules to children of both 
sexes in the power of ascendants ; 
but the feeling of later times has 
rightly rejected such extreme ri- 
gour, and it ^ has therefore passed 
wholly into disuse. For who could 
bear to deliver up as a forfeiture a 
son, and still more a daughter ? for, 
in the person of his son, the father 
would suffer more than the son him- 
self, and mere regard to decency for- 
bids such treatment of a daughter. 
Noxal actions have, therefore, been 
allowed to apply to slaves only; and 
we find it often laid down in the 
older jurists, that an action may be 
brought directly against sons in 
power, for their wrongful acts. 


Gai. iv. 75. 77-79 ; D. ix. 4. 33-35. 

It is true that the sons of a family could be sued, but then 
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tlie plaintiff could only recover up to the amount of the pecu-- 
Hum ; and, therefore, the old actio noxalis may have been a 
much more efficient remedy, though one which the more 
lenient idea of parental power, current in the later days of 
Roman law, would not sanction. 

Tit. IX. SI QUADRUPES PAUPERIEM FECISSE 
DICATUE. 

Animalium nomine quae ratione A noxal action is given by the law 
carent, si qua lascivia aut fervore of the Twelve Tables, when irra- 
aut feritate pauperiena fecerint, tional animals, through wantonness, 
noxalis actio lege Duodecim Tabu- rage, or ferocity, have done any da- 
larum prodita est. Quae animalia, mage ; but if the animals are deli- 
si noxse dedantur, proficiunt reo ad vered up in satisfaction for the da- 
liberationem,quia ita lex Duodecim mage done, the owner is secured 
Tabularum scripta est, ut puta, si against any action ; such is the law 
equus calcitrosus calce percusserit, of the Twelve Tables j as, for ex- 
aut bos cornu petere soli tuspetierit. ample, if a kicking horse should 
Hebc autem actio in iis quse contra kick, or an ox, apt to gore, should 
naturam movsntur locum habet : inflict an injury with his horns. But 
ceterum, si genitalis sit feritas, ces- this action can only be brought in 
sat. Denique si ursus fugit a do- the case of animals acting contrary 
mino et sic nocuit, non potest to their nature, for, when the fero- 
quondam dominus conveniri, quia city of a beast is innate, no action 
desiit dominus esse ubi fera eva- can be brought, so that, if a bear 
sit. Pauperies autem est dam- break loose from his master, and 
num sine injuria facientis datum: mischief be done, the master cannot 
nec enim potest animal injiiriam be sued ; for he ceased to be the 
feciase dici, quod sensu caret. Hsec master as soon as the wild beast es- 
quod ad noxalempertinet actionem, caped. The word denotes 

a damage done without any wrong 
intent j for an animal, void of rea- 
son, cannot be said to have had a 
wrong intent. Thus much as to 
noxal actions. 

D.ix. 1. l,pr. 3,4. 7.10. 

Although in the Twelve Tables the word quadrupes was 
used, all animals were held to be included under it. 

The distinction noticed in the text is that between an 
animal with an inborn fierceness {genitalis feritas) and one 
with a confirmed vicious habit {calcitrosus, petere solitus). 
The owner of the latter only was liable to the actio noxalis 
given by the Twelve Tables. 

If an animal fierce by nature did any damage while in the 
keeping of any one, his keeper would be liable to an actio 
utilis, though' not to the direct actio noxalis given by the 
law of the Twelve Tables. (See next paragraph.) 
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1. Ceterum sciendum est aedili- 
tio edicto proMberi nos canem, ver- 
rem, aprum, ursum, leonem, ibi 
habere qua yulgo iter fit j et si ad- 
versus ea factum erit, et nocitum 
libero homim esse dicetur, quod 
boniim et £equum judici videtur, 
tanti dominus condemnetur ; cete- 
rarum rerum, quanti damnum da- 
tum sit dupli. Prseter has autem 
sedilitias actiones, et de pauperie 
locum habebit ; numquam enim 
actiones, prsesertim pcenales, de ea- 
dem re concurrentes alia aliam oon- 
sumit. 


D. ix. 4. 2. 1 ; D. xxi. 1. 40. 1 ; 


1. It must be obseryed, that the 
edict of the sedile forbids any man 
to keep a dog, a boar, a bear, or a 
lion, where there is a public road ; 
and, if this prohibition be disobeyed, 
and any freeman receive hurt, the 
master of the beast may be con- 
demned at the discretion of the 
judge ; and, in case of damage to 
anything else, the condemnation 
must be in double the amount of 
damage done. Besides the sedilitian 
action, the action de paupetde may 
also be brought against the same 
person; for when different actions, 
especially penal actions, may be 
each brought on accoimt of the 
same thing, the employment of one 
does not prevent the employment of 
another, 

D. xxi. 1. 41, 42 ; D. xliy. 7. 60. 


Tit. X. DE IIS PER QUOS AGERE POSSUMUS. 


Nunc admonendi sumiis agere 
posse quemlibet hominem aut suo 
nomine, aut alieno: alieno veluti 
procuratorio, tutorio, curatorio ; 
cum olim in usu fuisset alterius 
nomine agere non posse, nisi pro 
populo, pro libertate, pro tutela. 
Prseterea lege Hostilia permissum 
est furti agere eorum nomine qui 
apud hostes essent, autreipublicse 
causa abessent, quive in eorum cu- 
jiis tutela essent. Et quia hoc non 
minimam incommoditatem habebat, 
quod alieno nomine neque agere 
neque excipere actionem licebat, 
coeperunt homines per procuratores 
litigare ; nam et morbus et eetas et 
neeesaaria peregrinatio, itemque 
aliae multae causae saepe impedi- 
mento sunt quominus rem suam 
exequi possint. 


We must now remark, that a per- 
son may conduct an action either in 
his own name, or in that of another, 
as, for instance, if he is a procurator, 
a tutor, or a curator ; but anciently, 
custom forbad one person conduct- 
ing an action in the name of another, 
unless for the people, for freedom, or 
for a pupil. The lex Hostilia after- 
wards permitted an aetio furti to be 
brought in the names of those who 
were prisoners in the hands of an 
enemy, of persons absent in the ser- 
vice of the state, or under the care 
of tutors. ^ But, as it was found to 
be exceedingly inconvenient, that 
one man should be prohibited from 
bringing or defending an action in 
tbe name of another, it by degrees 
became a practice to sue by procu- 
rators. For ill-health, old age, un- 
avoidable journeys, and many other 
causes, continually prevent mankind 
from being able to attend personally 
to their own affairs. 


Gai. iv. 82 ; D. 1. 17. 123 ; D. iii. 3. 1. 2. 


The old principle of Roman law was^, that no one could* 
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represent another, and with the exceptions noticed in the text 
this principle was rigorously observed during the period of 
the actions of law. 

By agere propopulo was meant bringing an actio populavis 
{earn popvlarem actionem clicimus quce suum jus populi 
tuetur, D. xlvii. 23. 1 ) ; by agere pro libertate, was meant 
becoming assertor libertatis for a slave ; and by agere pro 
tutela, bringing an action on behalf of a pupil. 

Under the system of formulce^ the first step towards break- 
ing through the old rule was the permitting a cognitov to be 
appointed. A cognitov -was a person who was appointed by 
one of the parties to a suit to conduct it for him. The cognitov 
himself was not necessarily present when he was appointed, 
but it was necessary that the appointtnent should be made 
before the magistrate, in presence of the adversary, and by a 
certain form of words. For instance, a plaintiff speaking 
generally of his action would say, ^ Quod ego tecum agere 
volo, in earn vem Lucium Titium cognitovem do,"^ Other 
forms, adapted to other cases, are given in Gains (iv. 83). 

The next step was to permit a procurator appointed by a 
mandate to conduct a suit, but he did so in his own name, for 
it was not till a late period of Eoman law that a procurator 
could expressly represent his principal. He had accordingly 
to give security vatam vem dominuon hahituvum^ that his 
principal would ratify what he did. When a cognitov or pro- 
curator appeared instead of the real party to the suit, the 
intentio of the formula was left as it would have been if the 
party himself had appeared, as, for instance, Si pavet Nume- 
vium Negidium Pubiio Mocvio sestevtium X, millia dare 
opovtere^ and then in the condemnatio the name of the 
cognitov was substituted, judex Numevium Negidium Lucio 
Titio sestevtium X. millia condemna, (Gai. iv. 86, 87.) 

In the time of Justinian a procurator, however appointed, 
and even the negotiovum gestov^ if he procured a subsequent 
ratification from his principal, could in every way represent the 
principal. The procurator need not give any security, provided 
that, if his principal were absent, he could satisfactorily show 
that he had authority to act for him. The negotioi'um gestor^ 
generally in such a case called defensor^ because he would sel- 
dom take the responsibility on himself, except when the person 
for whom he appeared was the attacked party, had to give 
security vatam vem dominumhahitiiviim^ oxjudicatum solvL 

1. Procurator neque certis verbis, 1. A procurator is appointed with- 
neque praesente adversario, immo out any particular form of words, 
plerumque ignorante eo eonstitui- nor is the presence of the adverse 

0 0 
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tur ; cuicumque enim permiseris party required ; indeed, it is gene- 
rem tuam agere aiit defendere^ is rally done without Ms knowledge, 
procurator intelligitur. For any one is considered to be your 

procurator who is employed to Ibring 
or to defend an action for you. 

Gal iy. 84; D. iii. 3. 1. 1. 3. 

2. Tutores et curatores quern ad- 2. How tutors and curators are 
modum constituuntur, primo libro appointed has been already explained 
expositum est. in the First Book. 

Gal iv. 85. 

If the tutor, in appearing for the pupil, had merely dis- 
charged a duty forced upon him, the actio judicati (i. e. the 
action brought to enforce the sentence) was given to or against 
the pupil. If the tutor chose to appear for the pupil when 
he need have done nothing more than authorize the pupil to 
appear himself, the actio judicati was given to or against the 
tutor. The case was the same as regards the curators of 
persons under the age of 25. 


Tit. XL DE SATISDATIONIBUS. 


Satisdationum modus alius anti- 
quitati placuit, alium novitas per 
usum amplexa est. Olim enim, si 
in rem agebatur, satisdare possessor 
compellebatiir, ut si victus esset, 
nec rem ipsam restitueret nec litis 
sestimationem ejus, potestas esset 
petitori aut cuni eo agendi, aut cum 
ndejussoribus ejus: quas satisdatio 
appellatur judicatum solvi. Unde 
autem sic appellatur, facile est in- 
telligere ; namque stipulatur quis 
ut solvatur sibi quod fuerit judica- 
tum. Multo magis is qui in rem 
actione conveniebatur, satisdare co- 
gebatur, si alieno nomine j udicium 
accipiebat. Ipse autem qui in rem 
agebat, si suo nomine petebat, sa- 
tisdare non cogebatur, procurator 
vero, si in rem agebat, satisdare 
jubebatur ratam rem dominum 
habiturum : periculum enim erat 
ne iterum dominus de eadem re 
experiretur. Tutores et curatores, 
eodem inodo quo et procuratores, 
satisdare debere verba edicti facie- 
bant; sed aliquando bis agentibus 
satisdatio remittebatur. flaec ita 
erant, si in rem agebatur. 


One system of taking securities 
revailed in ancient times; custom 
as introduced another in modern 
times. Formerly, in a real action, 
the possessor was compelled to give 
security, so that if be lost bis cause, 
and did not either restore the thing 
itself, or pay the estimated value of 
it, the plaintiff might either sue him 
or his fidejussors ; this species of se- 
curity is iQxmedijudicatum solvi, nor 
is it difficult to understand why it is 
so called. For the plaintiff used to 
stipulate that what was adjudged to 
him should he paid, and with still 
greater reason was a person sued in 
a real action obliged to give security 
if he was defendant in the name of 
another. A plaintiff in a real action 
suing in his own name, was not 
obliged to give security ; but a pro- 
curator had to give security that his 
acts would he ratified by fhe person 
for whom he acted ; for there was a 
danger lest the person should bring 
a fresh action for the same thing. 
By the words of the edict, tutors and 
curators were bound to give secu- 
rity, as well as procurators, hut it 
was sometimes dispensed with when 
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they were the plaintiffs. Such was 
the practice with regard to real ac- 
tions. 

Gai. iv. 89. 91. 96. 98-100 j D. xlvi. 7. 6. 


Judieatum solvi stipulatio tres clausulas in unmn collatas 
habet ; cle re judicata^ de re defendenda^ de dolo malo, (D. 
xivi. 7. 6.) There were three objects secured by the eautio 
judicatnm solvi ; the surety promised (1), that the litis cesti- 
matio, the amount of whatwas adjudged by the sentence, should 
be paid if the defendant should be condemned and should not 
give back the thing; (2), that the defendant should appear to 
receive the sentence of the judge; (3), that the defendant 
should use no dolus malus^ should not, for instance, give back 
the thing, but give it in a state deteriorated by his fault. The 
object of the defendant, as well as the sureties, binding himself 
for the litis cestimatio { ait>t cum eo agendi^ says the text, aut 
cum fidejussorihus)^ was to give the plaintiff his choice 
between an action ex stipulatu^ which was often preferred, 
or one ex judicato^ i. e. upon, or to enforce, the sentence. 
The object of making the defendant directly liable, by a sti- 
pulation, if he did not appear to defend the action, was to 
avoid having recourse to the less direct mode in which the 
disobedience of the defendant to obey the magistrate s sum- 
mons was made to benefit the plaintiff. 

Satisdare possessor compellebatur. If the possessor would 
not give the eautio judieatum solv% the possession, by means 
of an interdict (see Tit. 15. 3), was transferred to'the plaintiff, 
if he were willing to give the security which his adversary 
refused to give. 

Litis CBstimatio. Lis here signifies the subject of the suit. 

Multo magis si alieno nomine. This applied to the pro- 
curator in the days when he did not really represent the prin- 
cipal. The cognitoT never gave security. The person really 
interested in the action was called dominus litis ; when the 
procurator did not represent him, but came forward as if he 
were the dominus litis^ it was necessary to guard against the 
real dominus litis bringing another action. 

Tutors had probably to give security in all cases where 
they were the party defendant. 


1. Si vero in personam, ah actoris 
qiiidem parte eadem obtinebant, 
quae diximus in actione qua in rem 
agitur. Ab ejus vero parte cum’ 
quo agitur, si quidem alieno nomine 
aliqxiis interveniret, omnimodo sa- 
tisdaret, quia nemo defensor in 

o 


1. In personal actions, on the part 
of the plaintiff, the same rules as to 
giving security were observed as in 
real actions. As to the defendant, if 
he appeared in the name of another, 
he was obliged to give security, lor 
no one was considered a competent 
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aliena re sine satisdatione idoneus defendant in behalf of another unless 
esse creditur. Quod si proprio no- he gave security 5 but any one who 
mine ali<^uis judicium accipiebat in defended a personal action in his 
personam, j udicatum solvi satisdare own name was not compelled to give 
non CQO'ebatur. "the security Judicatum soliri. 

Gai. iv. 100 - 102 . 


cognitor^ the dominus Litis gave 
(Vat. Fragm. 317.) 


If the defendant was a 
security for him. 

2. Sed hiec hodie aliter obser- 
vantur : sive enim quis in reni ac- 
tione convenitur sive in personam 
suo nomine, nullam satisdationem 
pro litis oestimatione dare compel- 
litiir, sed pro sua tantum persona, 
quodin judicio perm aneat usque ad 
terminum litis j vel comma ttitm*suse 
promissioni cum jurejurando, quam 
juratoriam cautionem vocant; vel 
nudam promissionem vel satisda- 
tionem pro qualitate personae suse 
dare compellitur. 


C. xii. 


2. At present a different practice 
prevails. A defendant who is sued 
in his own name, either in a real or 
personal action, is not forced to give 
security for the payment of the esti- 
mated value of the thing sued for, 
hut only for his own person, that is, 
that he will remain and abide the 
judgment until the end of the suit. 
For this security recourse majr he 
had to the promise on oath of the 
party, when the security is called a 
cautlo jurat oria, or to his simple pro- 
mise without oath, or to a sodisdatioy 
according to the quality of the per- 
son. 

1. 17. 


In judicio permaneat An earlier writer would have said 
in jure^ as the cautio was given when the parties were before 
the prsetor that the defendant would go before the judex. 
But in Justinian’s time the distinction of in jure and in 
judicio was done away. 

We gather from the text, that whereas under the old law 
the defendant would have had to give security both for the 
payment of the amount at which the subject-matter of the 
action was valued, and that he would appear to defend himself 
{fro re defendenda, or, as here, in judicio permaneat\ 
under Justinian’s legislation he did not engage at all for the 
former, and for the latter he did not necessarily give the 
security of a fidejussor, but if a vir illustris, only pledged him- 
self by oath, or even by a simple promise. (C. xii. 1, 17.) 


3. Sin autem per procuratorem 
liti vel infertur vel suscipitui*, in 
aetoiis quidem persona, si non man- 
datum actis insinuatum est, vel 
prjiesens dominus litis in judicio 
procuratoris sui personam confirm- 
averit, ratam rem dominum babi- 
tmnmi satisdationem procurator 
dare compellitur: eodem observan- 


3. But, where a suit is commenced 
or defended by a procurator, if the 
procurator of the plaintiiF does not 
either register a mandate of appoint- 
ment, or if the person who really 
brings the action does not himKself 
appear before the judge to confirm 
the appointment of the procurator, 
then the procurator himself is obliged 
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do, et si tutor vel curator yel alise 
tales personse q^use alienarum rerum 
gubernationem receperunt, litem 
quibusdam per alium inferunt. 


4. Si Tero aliquis couYenitur, si 
qiiidem prsssens prociiratorem dare 
paratus est, potest vel ipse in judi- 
cium venire, et sui procuratoris 
personam per judicatum solvi satis- 
dationis solemnes stipulationes fir- 
niare, vel extra judicium satisda- 
tionem exponere, per quam ipse sui 
procuratoris fidejussor existat pro 
omnibus judicatum aohd satisda- 
tionisclausulis: ubi et de bypotbeca 
suarum rerum convenire compelli- 
tur, sive in judicio promiserit, sive 
extra judicium caverit, ut tarn ipse 
quam beredes ejus obligentur; alia 
insuper cautela vel satisdatione 
propter personam ipsius expouenda, 
quod tempore sententise recitandse 
in judicio invenietur, vel si non 
venerit omnia dabit fidejussor quse 
condemnations continentur, nisi 
fuerit provocatum. 


to give security, that tbe person for 
'^vbom be acts will ratify bis pro- 
ceedings. Tbe same rule applies 
also if a tutor, curator, or any other 
person, who bas undertaken to ma- 
nage the affairs of another, brings an 
action through a third party. 

4. As to tbe defendant,* if be ap- 
pears and wishes to appoint a pro- 
curator, be may either himself come 
before tbe judge, and there confirm 
tbe appearance of tbe procurator, b}^ 
giving with a solemn stipulation tbe 
caution called judicatum solvi^ or be 
may give such a security elsewhere, 
and become himself the fidejussor 
of bis own procurator, as to each 
clause of tbe cautionJW<f^c«^^^^w^ solvi, 
and be is then compelled to subject 
all bis property to a hy^otheca^ whe- 
ther be promises before tbe judge or 
not, and this obligation binds not 
only himself but bis heirs. He must 
also give a further caution that be 
wiU mmself appear at tbe time when 
judgment is given, or if be fails to 
do so, fidejussor wdll be obliged 
to pay all that is fixed to be paid by 
tbe sentence, unless tbe decision be 
appealed against. 


For the cltmmltB of the cautio jiuiicatuin solvi, see note 
on the introductory paragraph of this Title. 

Alia insuper cautela. This was to insure that the actio 
judicati should be given against the real domimis litis. 


5. Si vero reus praesto ex qua- 
cumque causa non fuerit, et alius 
velit defensionem ejus subire, nulla 
differentia inter actiones in rem vel 
in personam introducenda, potest 
hoc facere, ita tamen ut satisda- 
tionem judicatum solvi pro litis 
aestimatione praestet; nemo enim 
secundum veterem regulam (ut jam 
dictum est) alienae rei sine satisda- 
tione defensor idoneus intelligitur. 

6. Quae omnia apertius et per- 
fectissime a quotidiano judiciorum 
usu in ipsis rerum documentis ap- 
parent. 

7. Quam formam non solum in 
bac regia urbe, sed etiam in omni- 


5. But if, from any cause, a de- 
fendant does not appear, and another 
person is willing to defend tbe ac- 
tion for him, be may do so (nor does 
it make any difference whether tbe 
action is real or personal), but be 
must give secmitj jndicatmn solvi to 
the amount of what is at stake j for, 
according to tbe old rule of law w© 
have just mentioned, no one can be 
defendant for another without giving 
security. 

6. All this will be learnt more 
easily and fully by attending the 
sittings of judges, and by tbe teach- 
ing of actual practice. 

7. We order that these rules shall 
be observed not only in this our 
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"bus nostris provinciis^ et si propter 
imperitiam forte aliter celeoraban- 
tiir, obtinere censemus j cum ne- 
cesse est omnes provincias caput 
omnium nostraxuin ciyitatum, id 
est, banc reg-iam urbem ej usque 
observantiam sequi. 


royal city, but also in all our pro- 
vinces, althougb other usages may 
be now adopted there throngli igno- 
rance ; for it is necessary that all the 
provinces should conform to the 
practice of our royal city, the capital 
of our whole empire. 


Tit. XXL DE PERPETUIS ET TEMPORALIBUS 
ACTIONIBUS, ET QU/E AD HEREDES ET IN 
HEEEDES TEANSEUNT. 


Hoc loco admonendi sumus, eas 
quidem actiones quse ex lege sena- 
tusve cocsulto sive ex sacris con- 
stitutionibus proficiscuntur, perpe- 
tuo solere antiquitus competere, 
donee sacrae constitutiones tarn in 
rem quam in personam actionibus 
certos hnes dederunt; eas vero g^uae 
ex propria prsetoris jurisdictione 
pendent, plerumque intra annmu 
vivere : nam et ipsius prsetoris in- 
tra annum erat imperium. Ali- 
quando tamen et in perpetuum ex- 
tenduntur, id est, usque ad hnem 
ex constitutionibus introductum: 
quales sunt ese quas bonoruni pos- 
sessori, ceterisque qui heredis loco 
sunt, accommodat. Purti quoque 
manifesti actio, quamvis ex ipsius 
prsetoris jurisdictione proficiscatur, 
tamen perpetuo datur; absurdum 
enim esse existimavit anno earn 
terminari. 

Gai. iv. 


We ought hei'e to observe that 
the actions derived from the law, 
from a semttis-conszdtum^ or from 
imperial constitutions, could for- 
merly he exercised at any length of 
time, however great j until imperial 
constitutions assigned fixed limits 
both to real and to personal actions. 
Of the actions derived from the ju- 
risdiction of the prietor, the greater 
part only last during one year, for 
this was the limit of the praetor’s 
authority. Sometimes, however, 
these actions are i^erpetiial, that is, 
last until the time fixed by the con- 
stituticns 3 such are those given to 
the hononmi possessor and to others 
standing in the place of the heir. 
The action furti manifest^ also, 
though proceeding from the juris- 
diction of the praetor, is yet perpe- 
tual, for it seemed absurd to limit 
its duration to a year, 

110 , 111 . 


This Title gives us two more divisions of actions, making an 
eighth and a ninth, viz. actions perpetual and temporary, and 
actions transmissible and not transmissible to and against heirs. 

Although the duration of the printor’s authority may have 
suggestedthe particular length of time during which actiones 
temporales could be brought, we must not suppose that they 
had to be either brought or concluded while the same person 
was praetor during whose tenure of office the right to bring 
them, first accrued. As an exception to the rule that prsetoriaii 
actions lasted only for a year, we have mentioned in the Text 
the actio furti manifest% which was perpetual because it was 
really derived from the Twelve Tables, the prcetor having only 
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substituted a pecuniary for a capital penalty. (GrAi. iv. 111.) 
Also, almost all praetorian actions, the object of which was to 
establish a right to a particular thing {actiones rei persecu-- 
torice\ were perpetual. (D. xliv. 7. 35.) 

In A.I). 424, Theodosius II. enacted that, as a general rule, 
actions, real or personal, should not be brought after a lapse of 
thirty years. (C. viL 39. 3.) Subsequently the time was, in 
the case of some actions, as in that of an actio hypothecaria^ 
when the thing hypothecated remained in the hands of the 
debtor, extended to forty years. (C. vii. 39. 71.) The term 
perpeivia^ however, still continued to be applied to these 
actions, though, properly speaking, in the time of Justinian it 
meant nothing more than an action which could be brought 
within thirty or forty years, as opposed to those which could 
only be brought within a shorter period. The effect of the 
lapse of time, in cases where actions could only be brought 
within thirty or forty years, was, it may be observed, to bar 
the action, not, as in the case of prescription by the lapse of 
ten or twenty years under the legislation of Justinian (see 
Bk. ii. Tit. 6), to transfer the property. 


1. Non omnes autem actiones 
quse in aliquem aiit ipso jure com- 
petunt aut a prjBtore dautur, et in 
heredein fsque competimt aut dari 
solent: est eniin certissinia juris 
regula, ex maleticiis poenales ac- 
tiones in heredein rei non compe- 
tere, veluti furti, vi bonoruin rap- 
toruni, injuriarimi, damni injuriaej 
sed heredibus hiijusmodi actiones 
competuntyiiec denegantur, excepta 
injuriarum actione, et si qua alia 
siuailis inveniatur. Aliquando ta- 
men etiam ex contractu actio con- 
tra heredein non competit, cum 
testator dolose versatiia sit, et ad 
heredem ejus nihil ex eo dolo per- 
venerit. Poenales autem actiones 
quas supra diximus, si ah ipsis prin- 
cipalibus personis fuerint contes- 
tatiB, et heredibus dantur, et contra 
heredes transeunt. 


Gai. iw 112, 113 ; D. iv. 


1. It is not all the actions allowed 
against any one by the law, or given 
by the prcetor, that will equally be 
allowed or given against his heir. 
For it is a fixed rule of law, that 
actions arising from delicts are not 
allowed against the heir of the de- 
linquent, as, for instance, the actions 
vi hommm raptormi^ inj-uria- 
riini) (Icmini These actions 

are, however, given to heirs, with 
the exception of the action injuri- 
armij and others that may resemble 
it. Sometimes an action, arising 
from a contract, is not allowed 
against an heir ; for instance, the 
action given against any one for 
wilful wrong committed by him, is 
not allowed against the heir under 
kis testament. But penal actions, 
such as those of which we have just 
spoken ffoin the moment of the litis 
contestation pass both to and against 
the heirs to the parties, 
a 17, 1 5 D. xliv. 7. 20. 58. 


Aliqymndo ex contractu actio contra heredem non competit 
This is taken from Gains, who means it to apply to the heirs of 
adstipnlatoresy 8po?i$ores, mdfidepromissores ; for their heirs 
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were not bound ; but it is difficult to say to what it could apply 
in the time of Justinian. It would also be supposed^ from the 
text, that an action making a testator responsible for dolus 
malus did not ordinarily pass against his heirs, if his heirs 
were not benefited by the wrong he had committed ; but there 
was only one case in which the action did not pass against his 
heirs whether they had benefited by the dolus malus or not, 
namely, the action in duplum against a person who had been 
guilty of dolus malus with regard to a deposit placed in his 
custody under the pressure of an accidental misfortune (see 
Tit. 6. 23) ; and even in this case an actio in simplum passed 
against the heirs. (D. xvi. 3. 18.) The whole of the passage 
in the text seems inaccurate. 


2. It remains that we should re- 
mark, that if, before the sentence, 
the defendant satisfies the plaintiff, 
the judge ought to absolve the de- 
fendant, although, from the time of 
the action being commenced before 
the magistrate, it was evident the 
defendant would be condemned. It 
is in this sense that in former times 
it was commonly said that in all 
actions the defendant might be ab- 
solved. 

Gai. iv. 114. 

The Proculians, we may suppose from what Gains tells us 
(iv. 114), had maintained that, as the question on which the 
condemnation depended was whether a certain fact did or did 
not exist at the time when the action was given, the judge 
could not avoid condemning the defendant, if the defendant 
was at that time in a position to be condemned. The contrary 
opinion of the Sabinians is here confirmed by Justinian. 


2. Superest ut admoneamus, 
quod, si ante rem judicatam is cum 
quo actum est satis faciat actori, 
officio judicia convenit eum absol- 
vere, licet judicii accipiendi tem- 
pore in ea causa fuisset, ut dam- 
nari debeat : et hoc est quod ante 
vulgo dicebatur, omnia judicia ab- 
solutoria esse. 


Tit. XIII. DE EXCEPTIONIBUS. 


Sequitur ut de exceptionibus dis- 
piciamus. Comparatoe autem sunt 
exceptiones defend endorura eorum 
gratia cum quibus agitur: ssepe 
enim accidit, ut licet ipsa persecu- 
tio qua actor experitur jii.sta sit, 
tamen iniqua sit ad versus eum cum 
quo agitur. 


It now follows that we should 
speak of exceptions. They have been 
introduced as a means of defence for 
those agaiiiwst whom the action is 
brought. For it often happens that 
the action of the plaintitf, although 
in itself justly hrouglit, is yet un- 
just with respect to the person 
against whom it is brought. 


Gai, iv. 116, IIC. 


Exceptions belonged properly to the system of formnlse 
only. Under that system the praetor or other magistrate who 
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pronounced on the right, gui Jus dicebat^ decided whether, on 
the statement of facts, the plaintiff had a right to an action. 
If he had, the parties were sent to the judge. But though the 
plaintiff might have a right to an action, the defendant might 
have some ground to urge why, in the particular instance, the 
action should be defeated. He stated these grounds to the 
praetor, and the statement was incorporated in the formula sent 
to the judge, and was called the exceptio ; it excepted, or took 
away from the power of the action. (See Introd. sec. 104.) 
The judge was bound by the instructions he received in the 
intentio. He could take notice of no reason urged by the 
defendant why the action should fail, if the only question sub- 
mitted to him by the praetor was whether the plaintiff had a 
good ground of action. It » was necessary that the praetor 
should also expressly instruct him to inquire whether the 
action, however well grounded, ought not to be defeated. 

For instance, supposing an action was brought on astipula- 
tion, the formula would run Si paret N'umerium Negidium 
Aulo Agerio sestertium X. milUa dare oportere. The only 
question which the Judex could have to decide would be, was 
the stipulation made or not ? If it was, the right of the plain- 
tiff to have a sentence in his favour was indisputable. But 
supposing the prsetor went on to add an exception, and say 
Shin ea re nihil dolo malo Auli Agerii factur/i sit neque 
fiat^ then a further inquiry would have to be made ; was there 
any fraud on the part of the creditor which made it unjust 
that he should recover in the action ? 

The defendant, in making an exception, was not supposed 
to admit the truth of the plaintifTs statement. (D. xliv. 1.9.) 
The plaintiff* had first to prove his intentio^ and unless he did 
so the action failed. Supposing he proved it to the satisfaction 
of the Judex^ it was then for the defendant to prove his ex- 
ception. He affirmed the facts on which the exception rested, 
and he must prove them ; he was in his turn the attacking 
party; ReMS in exceptions actor est. (D. xliv. 1. 1.) 

There was, however, a class of actions, viz. those boncBjide% 
in which, as we have already said (see Tit. 6. 31), exceptions 
were never tised ; for here the judge was bound by the cha- 
racter of the action to examine into all the circumstances, and 
only to condemn the defendant if justice demanded he should 
do so. The action itself was said to imply any exception 
that could be set up. (D. xxxv. 1. 84. 5.) 

In the time of Justinian there were, properly speaking, no 
such things as exceptions. The word came to mean any de- 
fence other than a denial of the subsistence of the right of 
action, which was urged before the magistrate by the defendant. 
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1. Verbi gratia, si metu coactus, 1. For instance, if forced by fear, 
aut dolo inductiis, ant errore lapsus, inyeigled by fraud, or fallen into a 
stipulauti Titio promisisti quod non mistake, you promise Titius in a sti^ 
debueras, palam est jure civili te ob- pulation that wbicb you did not owe 
ligatuQi esse, et actio qua inten- him, it is evident that, according to 
ditur dare te oportere, efficax est. the civil law, you are bound, and the 
Sed iniquum est te condemnari; action, in which it is maintained 
ideoque datur tibi exceptio metus that you ought to give, is validly 
causa, aut doli mali, aut in factum, brought. Yet it is unjust that you 
composita ad impugnandam ac- should be condemned,* and, there- 
tionem. fore, to repel the action, you have 

given you the exception metus causa, 
or doli mali, or one made to raise 
the question of a particular fact. 

D. xliv. 4. 4. 16. 33 j F. xliv. 7. 36. 

Errore lapsus, i. e. not a mistake as to the thing forming 
the subject of the stipulation, for such a mistake v^ould make 
the stipulation void ; but a mistake in the apprehension of 
some fact which, if the defendant had known rightly, he would 
not have entered into the stipulation. (See Bk. iii. Tit. 19. 23.) 

The exceptio metus causa ran thus : Si in ea re nihil metus 
causa factum esL The exceptio doli mali thus : Si in ea re 
nihil clolo malo Auli Agerii factum sit neque fiat. (D. xliv. 
4. 4. 2 and 4.) We may remark that the former is general, 
(fear inspired by any one whomsoever,) the latter personal, 
{the fraud of Aulus Ageriusf) and that the exceptio doli mali 
relates not only to the character of the action at the particular 
time when the obligation was formed, but also to its subse- 
quent character, neque factum sit neque fiat. A claim might 
be perfectly fair in the first instance, and afterwards become 
only partially so, or even wholly unfair. For instance, the 
real owner of an estate might claim it, and then find that the 
possessor, having improved it during the time he held it, is 
entitled to compensation. If the owner refuses the compen- 
sation, his claim, in itself fair, becomes, in the way he urges 
it, unfair. 

In factum composita, i. e. shaped so as to raise the ques- 
tion whether a statement of a particular fact was or was not 
true. Some particular fact is submitted by the praetor to the 
judex, instead of such a general inquiry as whether the plain- 
tiff has been guilty of fraud. For instance, to use the example 
given in the Digest (xlv. 1. 22), the inquiry directed to be 
made might be whether the plaintiff has not made the de- 
fendant believe that the subject of stipulation, which is made 
of brass, was made of gold 

The exceptio in factum composita was thus, like the actio 
infacUim composita, opposed to one in jus concepta* For 
instance, the exceptio doli mali, which was in jus co7icepta, 
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not only raised a question of fact, but made it requisite that 
the judex should affix a certain character to the acts of the 
parties. It may be observed that this general exception doll 
mali would always answer every purpose which could be gained 
by using an exception in factum composita ; for any parti- 
cular fact which, if stated as an exception and proved, would 
furnish a bar to the action, would be taken notice of under 
the exception doli mali. But the magistrate would not 
always allow an exception doli mali to be inserted when he 
would give permission to employ one in factum composita ; 
for infamy was attached to a plaintiff against whom an ex- 
ception doli mali was proved ; and when the plaintiff stood to 
the defendant in any such near relation as that of patron or 
ascendant, the magistrate would not allow an exception to be 
used which would have any further consequence than to pro- 
tect the defendant. 


2. Idem j uris est, si qiiis quasi 
credendi causa pecuiiiam stipulatus 
fuerit, neque numeraveiit j nam 
earn pecuniam a te petere posse 
eum certum est, dare enim te 
oportet; cum ex stipulatione tene- 
aris ; sed quia iniquum est eo no- 
mine te condemnari, placet per 
exceptionem pecunioe non niime- 
ratse te defendi debere, cujus tern- 
pora nos (secundum quod jam 
supevioribus libris scriptum est) 
constitutione nostra coarctavimus. 


Gai. iy. IIG ; 


2. It is the same, if any one should 
stipulate from you for the repay- 
ment of money he is to lend you, and 
then does not pay to you the sum 
borrowed,* in such a case, he could 
certainly demand from you the 
amount you have engaged to repay 
him, and you are bound to give it, for 
you are tied by the stipulation. But 
as it would be unjust that you should 
be condemned in such an action, it 
has been thought right you should 
have the defence of the exception 
pecwiicB non niimm'atm. The time 
within which this exception can be 
used, has, as we have said in a former 
Book, been shortened by our con- 
stitution. 

0. iv. 30. 14. 


Quasi credendi causa^ i.e. had made the defendant promise 
to pay a sum, as if he, the plaintiff, were going to lend the 
sum to the defendant. 

It will be remembered that, in this exception, the burden 
of proof was on the plaintiff, instead of, as in other exceptions, 
on the defendant. (See Bk. iii. Tit. 21.) 


3. PfjBterea debitor, si pactus 
fuerit cum creditore ne a se pete- 
retur, nihilominus obligatus manet, 
quia pacto convento obligation es 
non omnimodo dissolyuntnr. Qua 
de causa efficax eat adversus eum 
actio qua actor intendit, si paret 
eum dare oportere; sed quia ini- 
quura est contra p actionem eum 
damnari, defenditur per excep- 


3. Again, the debtor who has 
agreed with his creditor that pay- 
ment shall not be demanded from 
him, still remains bound. For an 
agreement is not a mode by which 
obligations are always dissolved. 
The action, therefore, in which the 
intmtio runs, ^ If it appears that he 
ought to give,’ may be validb'* 
brought against him,* but as it would 
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tionem pacti conventi. be unjust tliat be should be con- 

demned in contravention of the 
agreement, be may use in bis defence 
tbe exception pacti convmti. 

Gai. iv. 116. 

Obligations formed re or verbis could not be dissolved by 
a simple pact. As the contract was a subsisting one, an ex- 
ception was necessary. The exception jpacti conventi ran thus : 
8i inter Aulum Agerium et Numerium Negidium non con- 
venitf ne ea 'pecunia peteretur. (Gai. iv. 119.) 

4, iEqiie si debitor ereditore de- 4. So, too, if tbe debtor, when tbe 
ferente juraverit nihil se dare opor- creditor challenges him to swear, 
tere, adiiuc obligatus permanet ; affirms on oath that be ought not to 
sed quia iniquum est de perjurio give, be still remains boimd. But as 
^[useri, defenditur per exception em it would be unjust to examine wbe- 
jurisjurandi. In iis quoque action- tber be has perjui'ed himself, be is 
ibus quibus in rem agitur, seque allowed to defend himself with tbe 
necessariee sunt exceptiones, veluti exception In actions in 

si petitore deferente possessor ju- these exceptions are equally ne- 

raverit earn rem suam esse, et nihil- cessary ,• for instance, if tbe posses- 
ominus petitor eamdem rem vin- sor, on being challenged by tbe 
dicet; licet euini veriim sit quod defendant, swears that tbe property 
intendit, id est, rem ejus esse, ini- is bis, and yet tbe plaintitf still per- 
quum tamen est possessorem con- sists in bis real action. For tbe 
demnari. claim of tbe plaintiff might be well 

founded, and yet it would be unjust 
to condemn the possessor. 

D. xii. 2. 9, pr. and 1 j D. xii. 2, 3. 1 j D. xii. 2. 11. 1. 

The exceptio jnrisjnrandi was only necessary when the 
fact whether the defendant had accepted the oath when 
offered him was disputed. If it was acknowledged, the prsstor 
would not give an action at all. (D. xii. 2. 3.) The oath 
terminated the right of the plaintiff to an action ; jusjm^an- 
dum speciem transactionis continet^ major emque habet auc- 
toritatem quam res judicata. (D. xii. 2. 2.) 

B. Item si judicio tecum actum 5. Again, if an action real or per- 
fuerit, sive in rem sive in personam, sonal has been brought against you, 
nihilominus obligatio durat, etideo the obligation still subsists, and, in 
ipso jure de eacFem re poatea ad- strict law, an action might still be 
%’ersus te agi potest ; sed debes per brought against you for tlie same ob- 
ex cep tionem rei judicatae adjuvari. ject, but you are protected by tbe 

exception 7'ei judicatm. 

Gai. iv. 106, 107. 

Under the system of the actions of law, if a cause had once 
been decided, no further action could again be brought on the 
same grounds (Gai. iv. 108); hut this was not the case under 
the proetorian system. To understand the effect of a previous 
action having been brought under the pr^.torian system, we 
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must notice the distinction drawn bj" G-aius in the part of liis 
Fourth Book which treats of exceptions hetw^eenjudicia lef/i- 
t/ma Sind judicia imperio continentia. A judicium legiti- 
mum, i. e. founded on the oldjics civile^ was an action given 
in the city of Eome, or within the first milestone round the 
city, between Eoman citizens^ and tried by a single judge. 
A judicium imperio contiiiens, i. e. founded on the authority 
of the prgetor, was an action given out of Eome or by recu- 
peratores^ or when one or both parties was superegrinus. The 
latter, the imperio continentia, never extinguished the right of 
action, and therefore the plaintiff who brought an action for 
the second time had to be met with an exception. With re- 
spect to judicia legitima^ a further distinction is to be made. 
If they were in rem or in faetmUy the nature of these actions 
prevented the litis contestatio in their case operating as a 
novation ; and therefore, if a fresh action was brought, the 
defendant had to repel it by the exception rei judicatce^ or in 
judicium deductce^ as the case might be. Accordingly we may 
say, in brief, that under the praetorian system none hut judicia 
legitima in personam extinguished the right of action, and 
therefore in all other cases an exception was necessary. 

In the time of Justinian these distinctions had disappeared, 
and therefore he says generally that the res judicata produces 
an exception. It was to have the same force as it had formerly 
had in the case of judicia imperio continent ia^ and not that it 
had received in judicia legitima. Whether the action was 
real or personal, as the text informs us, the principal obliga- 
tion still subsisted, and, no novation having taken place, a 
second action could only be repelled by an exception. But, 
practically speaking, under the system of judicia extraordi- 
naria^SB the judge did not receive instructions from a magis- 
trate, and was not bound within the limits of a formula, the 
distinction between the res judicata operating as a bar or as 
an exception was a very immaterial one. 

In order that a res judicata should be available either as a 
bar or an exception, it was necessary that there should have 
been, in the former action, the same thing as the subject-matter 
of the litigation, the same quantity, the same right, the same 
ground of action, the same persons suing in the same character: 
Cum quceritur hcec exceptio noceat necne, inspiciendum est 
an idem corpus sit: Quantitas eadem, idem jus: an eadem 
causa petend% eadem conditio personarum — qum nisi omnia 
concurrant alia res est. (D. xliv. 2. 12. Bk. 14.) 

6. H^c exempli causa retulisse 6. The above examples of excep- 
sufficiet. Alioquiu, quam ex multis tions may suffice. It may be seen 
variisque causis exceptxones ueces- in the larger work of the Digest or 
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Pinrife sint, exlationLusDigestorum Pandects how numerous and how 
SHuPandectarumlihrisintelligi po- different are the causes which make 
test. exceptions necessary. 

7. Quariim qusedam e leg bus 7. Some of these exceptions are 

xel ex iis quie legis vicem ohtinent, derived from the laws, and fiom 
vel ex ipsius prsetoris jurisdictione other enactments having the force 
substantiam capiunt. of law, or from the jurisdiction of 

the pr^tor. 

Ga.t. iv. 118. 

E legih us ; such as the exception nisi bonis cesserit^ rela- 
tive to the cession of the debtor’s goods, under the lex Julia. 

Ex iis quce legis vicem obtinent, i.e. senatus-consulta and 
constitutions. The exception under the rescript of Hadrian, 
permitting the employment of an exception cloli maUwhen a 
plaintiff neglected to notice a counter-claim (see Tit. 6. 39), 
may serve as an example. 

8. Appellantur autem exceptio- 8. Exceptions are either perpetual 

lies, aliae perpetuse et peremptorise, and peremptory, or temporary and 
alise temporales et dilatorise. dilatory. 

B. xliv. 1. 3. 

The duration according to which exceptions are said to be 
ferpetum or temporales^ is the length of time in which they 
can be used by the defendant if he has occasion, not the 
length of time during which their effect continues if they are 
enaployed. 

All exceptiones perpetuce were meceBseinlY peremptorice ; if 
found to be justified by the facts, they set the matter in litiga- 
tion at rest for ever. All exceptiones temporales were neces- 
sarily dilatorice ; they did but defer the decision of the matter 
in question till the expiration of a certain time. 

9. Perpetuaeetperemptoriresunt, 0. Those are perpetual and per- 

qu?e semper agentibus obstant, et emptory which always present an 
semper remde qua agiturperimunt: obstacle to the demand, for we cut 
qiialis est exceptio doli mali, et away the ground on which it is 
quod nietus causa factum est, et brought; as, for instance, theexeop- 
pacti conventi, cum ita convenerit tion doli mali^ that motm cama, and 
lie omnino pecunia peteretur. that paeti commti^ when it has b<ien 

agreed that no demand for the mo- 
ney shall ever be made. 

D. xliv. 1. 3. 

An act might he used for ever as an exception ; and yet if 
an action were brought grounded on it, that action might pos- 
sibly have to be brought within a certain time. For instance, 
if fraud or violence had been used in the making of a contract, 
the exception would be good whenever an action was brouglit 
on the contract; hut the person injured could only bring an 
actio doli or metus causa within a limited time. Hence it 
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came to be said that such things were iemporalia ad agert^ 
dum^ perpetua ad excipiendum. (See D. xliv. 4, 6^ 6.) 


10. Temporales atque dilatorise 
sunt, quse ad tempus nocent, ettem- 
poris dilationem. tribuimt: qualis 
est pacti conyenti, cum ita conve- 
nerit ne intra certum tempus age- 
retur, veluti intra quinquennium ; 
nam finito eo tempore non impedi- 
tiir actor rem exequi. Ergo ii qui- 
bus intra certum tempus agere 
yolentibus objicitur exceptio aut 
pacti conventi aut alia similis, dif- 
ferre debent actionem et post tern- 
pus agere; ideo enim et dilatorise 
istse exception es appellantur. Alio- 
qtdn, si intra tempus egerint, ob- 
jectaque sit exceptio, neque eo 
judicio quidquam consequerentur 
propter exceptionem, neque post 
tempus olim agere poterant, cum 
temere rem in j udicium deducebant 
et consumebant, qua ratione rem 
amittebant. Hodie autem non ita 
stricte bsec procedereyoluraus; sed 
eum qui ante tempus pactionis vel 
obligationis litem inferre ausus est, 
Zenonianae constitutioni subjacere 
censemus, quam sacratissimus le- 
gislator de iis qui tempore plus 
petierint, protulit: ut si iuducias 
quas ipse actor sponte indulserit 
yel natura actionis confcinet, con- 
temps, erit, in duplum liabeant ii 
qui talem injiiriani passi sunt ; et 
post eas finitas non aliter litem sus- 
cipiant, nisi omnes expensas litis 
antea acceperint, ut actores tali 
poena perterriti tempora litium do- 
ceantur observare. 


Gai. iv. 122; 


10. Those are temporary and dila- 
tory which present an obstacle for a 
certain time and procure delay. Such 
is the exception pccti coTw&ydi when 
it has been agreed that no action 
shall be brought for a certain time, 
as, for instance, for five years; when 
once this period has elapsed, the 
plaintiif is not prevented from bring- 
inghis action. Those, therefore, wSo 
seek to bring the action before the 
expiration of the time, and are re- 
pelled by the exception ^acti con- 
vmti, or any similar one, ought to 
put it off and to bring it after the 
time has elapsed; hence these excep- 
tions are termed dilatory. If plain- 
tiffs have brought the action before 
the expiration of the time, and been 
repelled by the exception, they will 
not gain anything by the action they 
bring, because of the exception; and, 
formerly, they would not have been 
able again to bring an action on the 
expiration of the time, because they 
had rashly brought their claim before 
a judge, and so used up their right 
to bring an action, and lost all they 
could claim. But at the present day 
we do not wish to proceed so rigor- 
ously; any one who shall venture to 
bring an action before the lime fixed 
by the agreement or obligation, shall 
be subject to the dispositions of the 
constitution of Zeno, published by 
that emperor with respect to those 
who, ^ in regard to time, ask more 
than is due to them. Consequently, 
if the plaintiff shall disregard the 
delay which he himself has volun- 
tai-ily accorded, or which results 
from the nature of the action, the 
delay shall be doubled for the benefit 
of those who have sustained such a 
wrong; and even after the expiration 
of the time, these persons shall not 
be obliged to defend the action unless 
they have been first reimbursed for 
all the expenses of the former action, 
that a^ penalty so heavy may teach 
plaintiffs to have due regard to the 
delays that are to elapse before ac- 
tions are brought. 

128; C.iii. 10. 
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Alia similis. Grains gives, as an instance, the exceptio 
litis dividuce, given to repel a plaintiff who broke up into 
two actions his remedy for a single thing, and sued within 
the same pr^Btorship for the part he did not include in his first 
action. Gains defines dilatory exceptions as those quce non 
semper locum hahent, sed evitari possnnt (iv. 122.) 

See Tit. 6. 33. 

11. There are also dilatoiy excep- 
tions by reason of the person : such 
are those objecting to a procurator; 
as, for instance, if a plaintiff wishes 
to have his cause conducted by a 
soldier or woman, for soldiers cannot 
be procurators even for their father, 
or mother, or wife, not even by virtue 
of an imperial rescript; but they may 
conduct their own affairs without 
any breach of discipline. As to the 
exceptions formerly opposed to pro- 
curators on account of the infamy, 
either of the person appointing the 
procurato-r, or of the procurator him- 
self, since we found that they were 
no longer used in practice, we have 
enacted that they shall be abolished, 
that no discussion as to their effect 
may prolong the course of the action 
itself. 

D. xliv. 1. 3 ; C. ii. IS. 7. 9. 

The exception to the procurator as an improper person only 
produced a delay ; directly the plaintiff appointed a proper 
person as procurator, the action proceeded. 

The infamia alluded to was that produced by being con- 
demned in certain actions as in the actio tutelcCj depositiy 
pro soeio, &e. 


Zenomance constitutiom, 

11. Preeterea etiam ex persona 
dilatorise sunt exceptiones, quales 
suntprocuratorise, veluti si per mi- 
litem aut mulierem agere quis velit : 
nam militihus, nec pro patre vel 
matre vel uxore, nec ex aacro re- 
scripto, procuratorio nomine expe- 
riri conceditnr ; snis vero negotiis 
superesse sine offensa disciplin?e 
possunt. Eas vero exceptiones quse 
olim procuratorihus propter infa- 
miam vel dantis vel ipsius procu- 
ratoris opponehantur, cum in judi- 
cias frequentari nullo modo perspe- 
ximus, conquiescere sancimus; ne 
dum de his altercatur, ipsius nego- 
tii disceptatio proteletur. 


Tit. XIV. DE EEPLIGATIONIB US. 


luterdum eveuit ut exceptio, quae 
prima facie j uata videatur, inique 
noceat. Quod cum accidit, alia 
ailegatione opus est adjiivandi ac- 
tor is gratia, qum replicalio vocatur, 
quia per cam replicatur atque re- 
solvitur jus exc:eptiouis: veluti, 
cumpactus est aliquiscum debitore 
siio ne ab eo pccuniam petat, deinde 
postea in contrurium pacti sunt, id 


Sometimes an exception which at 
first sight seems just, is really unjust. 
In this case, to phwje the plaintiff in 
a right position, it is necessary there 
should be another allegation termed 
a replication, because it unfolds and 
resolves tb(i right given by the ex- 
ception. For example, supposing a 
creditor has agreed with a debtor 
not to demand payment, and then 
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makes an agreement to tke contrary ; 
that is, that he may demand pay- 
ment; if, when the creditor brings 
Ms action, the debtor uses the ex- 
ception, alleging that he ought only 
to he condemned if his creditor is 
not under an agreement not to de- 
mand payment, this exception pre- 
sents an obstacle to the creditor. 
For it remains true that this agree- 
ment was made, although a contrary 
agreement was afterwards made. 
But as it would be unjust to deprive 
the creditor of his remedy, he will 
he permitted to use a replication 
founded on the latter agreement. 
aAi. iv. 126. 

All that has heen said on the use and nature of exceptions 
is applicable to replications, which are but exceptions of an 
exception. (D. xliv. 1. 22.) 

It is to be remarked that there could not be an exceptio 
doli mali to an exceptio doli malL If the plaintiff had been 
guilty of fraud, it could not strengthen his right of action 
that the defendant had also been guilty. (D. xliv. 4. 4. 13.) 

1. Bursus interduni evenit ut re- 1. The replication, in its turn, 
plicatio, quse prima facie justa est, may, at first sight, seem just, and 
inique noceat. Quod cum accidit, yet he really unjust. In this case, 
alia allegatione opus est, adjiivandi to aid the defendant, it is necessary 
rei gratia, qucB duplicatio vocatur. there should he a further allegation, 

termed a duplication 
Gai. iv. 127. 

2. Et si rursusea prim a facie justa 2. And if, again, the duplicatio 

videatur, sed propter aliquam cau- may seem just, but is reaUy unjust, 
sam actoriinique noceat, rursus alia there is wanted to aid the plaintilf a 
allegatione opus est, qua actor ad- still further allegation, termed a tri- 
juvetur, quse dicitur triplicatio. plicatio, 

Gai. iv. 128. 

3. Quanim omnium exception- 3. The great diversity of affairs 

uin usum, interdum iilterius quam has made it requisite to carry still 
diximus, varietas negotiorum in- farther the use of these exceptions, 
troducit : quas omnes apertius ex A clearer knowledge of them all 
Kgestorum latiore volumine facile may be obtained by reading the 
es^cognoscere. fuller work of the Digest. 

GAi.iv. 129. 

4. Exceptionesantemquibusde- 4. The exceptions given for the 

hitor defenditur, plerumque accom- protection of the debtor are also for 
modari solent etiam hdej ussoribus the most part given in behalf of his 
ejus et recte ; quia g[uod ab iis pe- and rightly so; for wkat 

titur, id ab ipso debitore peti vide- is demanded from them is really de- 
tur, quia mandati j udicio redditurus manded from the debtor, because by 

P P 


est, ut creditori petere lieeat. Si 
agat creditor, et excipiat debitor, nt 
ita demum condemnetur, si non 
conveuerit ne earn pecuniam credi- 
tor petat, nocet ei exceptio. Con- 
venit enim ita : namque nihilomi- 
nus hoc verum manet, licet postea 
in contrarium pacti sint ; sed qnia 
iniquum est creditorem excludi, 
replicatio ei dahitur ex posteriore 
pacto convento. 
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tlie actio mandati he will he forced 
to repay them what they have paid 
for him. Hence, if a creditor agrees 
with his debtor not to demand pay- 
ment, the exception pacti conventi 
may be employed by those who are 
bound for him, exactly as if the 
agreement not to demand payment 
had been made with them person- 
ally. There are, however, some ex- 
ceptions not allowed them ; for in- 
stance, if the debtor has made a 
cession of his property, and the cre- 
ditor sues him, he may protect him- 
self by the exception nisi honis cos’- 
serit ; “but this exception is not al- 
lowed to Jidejussores. For, in. taking 
security for the payment of a debt, 
what the creditor principally looks 
to is, recovering what is owed him 
from the sureties, in case of the in- 
solvency of the principal. 

D. xliv. 1. 19; D. ii. 14.32. 

Exceptions were divided into rei cohcerentes^ which affected 
the right to claim, and jpersonce cohcerentes^ which only pro- 
tected the debtor himself. Fidejussors could avail them- 
selves of the former, but not of the latter. 

As an instance of an exceptio cohcerens rei may be given 
an exceptio doli mal% or a general pact not to sue. As an 
instance of an exceptio coherens personce may be giv'en that 
mentioned in the text, where the debtor was protected by 
having given up all his property, or a particular pact not to 
sue the debtor personally. In such a case as the last, how- 
ever, the fidejussors would have an actio mandati against the 
debtor for what they paid for him, and, therefore, he would 
get no good by the pact, except, perhaps, that of delay. 

Tit. XV. BE INTEEBICTIS. 

Sequitur ut dispiciamus de inter- W e have now to treat of interdicts 

dictis, seu actionibiis quae pro Lis and the actions which supply their 
exercentur. Erant autem interdicta place. Intpdicts were certain form- 
formseatqueconceptionesverborum uhe by which the prmtor ordered or 
quibus prsetor aut jubebat aliquid forbad something to be done ; they 
fieri, aut fieri prohibebat : quod were chiefly^ employed^ in disputes 
tunc maxime faciebat, cum de pos- as to possession or quasi possession, 
scssione aut quasi possessione inter 
aliquos contendebatur. 

Gat. iv. 138, 139. 

An interdict was a decree or edict of the pr^tor made in a 


est eis quod ii pro eo solverint. 
Qua ratione, et si de non petenda 
pecunia pactus quis cum reo fuerit, 
placuit perinde succurrendum^ esse 
per exceptionem pacti conventi illis 
quoque qui pro eo obligati essent, 
ac si cum ipsis pactus esset ne ab 
eis ea pecunia peteretur. Sane 
quaedam exceptiones non solent his 
accommodari; ecce enim debitor, 
si bonis suis cesserit, et cum eo 
creditor experiatur, defenditur per 
exceptionem nisi bonis cesserit; sed 
haec exceptio fidejussoribus non 
datur, ideo scilicet quia qui alios 
pro debitore obligat, hoc maxime 
prospicit, ut cum facultatibus lap- 
sus fuerit debitor, possit ab iis quos 
pro eo obligavit, suum consequi. 
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f^pecial cape. The praetor published a general edict stating 
the leading principles on which he would act. But in certain 
cases he would make an edict applicable only to particular 
persons and particular things. Instead, for instance, of re- 
ferring the party applying to him for relief to the general rule 
of law that one man should not be allowed to interfere with 
the watercourses of another, he made an edict that A should 
not interfere wuth the watercourses of B. According to the 
circumstances of the case such a command might be either 
positive or negative ; and though, as is remarked in paragr. 1, 
the word interclict'um was considered to apply more properly 
to a negative command only, it was, as a matter of usage, 
applied to all such special edicts indifferently. 

If the person to whom the special edict was addressed 
obeyed its directions, no further proceedings were necessary : 
if he disobeyed, the praetor allowed an action to be brought 
grounded on the interdict. A sketch of the mode in which 
the proceedings grounded on an interdict were conducted will 
be found in the notes to paragr. 8. 

There was always something of a public character in the 
reasons which induced the praetor to grant an interdict. He 
adopted it as a speedy and sure remedy in cases when danger 
was threatened to objects which ptiblic policy is especially 
interested to preserve uninjui'ed, such as public roads and 
waters, burial-grounds, or sacred places ; and though interdicts 
w'ere granted vrhere the quarrel was entirely between private 
parties, it was only when the subject of dispute was such as to 
render a breach of the public peace the probable result, unless 
the matter was set at rest by the summary interposition of 
legal authority. If, for instance, it was a possession or quasi- 
possession that was disputed, it was feared that the claimant 
would adopt force to eject the actual occupier, that force would 
be met by force, and the public peace be broken. This public 
character attaching to interdicts would make us naturally 
conclude that they were originally given to protect public, not 
private interests. Niebuhr (Hist Rom. vol. ii. 149) and 
Savigny (Possess. Bk. iv. 44) think that in the private occu- 
pan<^ of the ager pitblicus may be seen an interest so little 
protected otherwise, and calling so precisely for some such aid 
as the interdict, that it can hardly be doubted that the early 
use of interdicts was directed to meet the exigencies of this 
particular case. When the praetorian system was fully estab- 
lished, the praetors still continued to give interdicts in cases 
where it had been usual, yet a character of settled law was 
imposed upon the mode of giving them by the prsetor 

F P 2 
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annoaneing in his edict that he would grant a particular 
interdict under particular circumstances. Even before the 
introduction of the system of extraordinaria judicia^ the 
interdicts had become, probably, less frequently used, there 
being a tendency to go direct to the action grounded on them, 
and to do away with the interdict as a preliminary step. 

Interdicts were wholly based on the praetorian authority. 
In the time of Justinian persons who under the praetorian 
system would have applied for an interdict, brought an action. 
In conducting this action, the magistrate would be greatly 
guided by the old law relating to interdicts ; but otherwise, 


the subject of interdicts was 
Lower Empire had very little 

1. Siimma autem divisio inter- 
dictorum hoec est, quod aut prohi- 
bitoria sunt, aut restitutoria, aut 
exbibitoria. Prohibitoria sunt, 
quibus vetat aliquid fieri, veluti 
yiin sine vitio possidenti, vel mor- 
tuum inferenti quo ei jus erat in- 
ferendi, vel in loco sacro aediticari, 
vel in fiumine publico ripave ejus 
aliquid fieri quo pejus navigetiir. 
Bestitutoria sunt, quibus restitui 
aliquid j ubet, veluti bonorum pos- 
sessor! possessionem eorum qnse 
quis pro herede aut pro possessore 
possidet ex ea bereditate, aut cum 
jubet ei qui vi possessione fundi 
dejectus sit, restitui possessionem. 
ExMbitoria sunt per quse jubet ex- 
liiberi, veluti earn cujus de liber- 
tate agitur, aut libertum cui pa- 
tronus operas indicere velit, aut 
parent! liberos qui in potestate ej us 
sunt. Sunt tamen qui putant pro- 
rie interdicta ea vocari qu«e pro- 
ibitoiia sunt quia interdicere est 
denuntiare et prolnbere; restitu- 
ioria autem et exliibitoria proprie 
decreta vocari : sed tamen obtinuit 
omnia interdicta appellari, quia 
inter duos dicuntur. 


G VT. iv. 1.10, 140. m 


one with which the law of the 
to do. 

1. The principal division of inter- 
dicts is, that tney are prohibitory, 
restitutorj, or exhibitory. Prohi- 
bitory interdicts are those by which 
the prtetor forbids something to be 
done, as, for example, to use force 
against a person in lawful possession, 
or against one who carries a dead 
body to a spot where he has a right 
to cany it, or to build on a sacred 
place, or to do anything in a public 
river, or on its bank, which may im- 
pede the navigation. Bestitutoiy 
interdicts are those by which the 
praetor orders something to be re- 
stored, as, for instance, when he or- 
ders to be restored to the possessor 
the possession of the goods of an 
inheritance possessed by another as 
heir or as possessor, or when he 
orders the possession of land to be 
restored to the person who has been 
violently expelled from it. Exhibi- 
tory interdicts are those by which 
the pKetor orders to exhibit; for in- 
stance, to exhibit the person whose 
freedom is being questioned, or the 
freedman whose services arc claimed 
by the patron, or to exhibit to the 
lather the children in his power. 
Some, however, think that the teimi 
interdict ought, strictly speaking, to 
he applied to those which are probi- 
bitoxy, because interdicere means ‘ to 
denounce, to prohibit,' while those 
that are restitutory, or exhibitory, 
ought to be called decreta. But 
usage bas applied the word interdict 
to all alike, as they are all given be- 
tween two parties. 

144 ; I), xliii. 1, 2. 1. 
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The formula of many of the interdicts most ordinarily in 
use is preseryed to us in the Digest. It would take up too 
much space to give many of these at length. One or two 
examples of each kind must suffice. 

The formula of the prohibitory interdict generally ended 
with the words veto or vim fieri veto. That forbidding nui- 
sances in public ways ran thus : — 

In via publica itinereve publico facere, immittere quicl^ 
quo ea via idve iter deterius fiat, veto. (D. xliii. 8. 2. 20.) 

That forbidding interruption in the use of a burial-ground 
ran thus : — 

Quo quave illi (the person protected), inferre invito te (the 
person against whom the interdict was granted), jus est, quo- 
minus illi eo eave mortuum infe'iTe et ibi sepelire liceat, vwi 
fieri veto. (D. xi. 8. 1.) Other pi'ohibitory interdicts may be 
found relating to sacred places (D. xi. 8. 1), tombs (D. xi. 8. 1 ), 
public places (D. xliii. 8. 2. 20), navigation (D. xliii. 12. 1). 

Eestitutory interdicts ran, for example, thus : — 

Quod in fiumine publico ripave ejus factum, sive quid in 
flumen ripamve ejus immissum habes, $i oh id aliter aqua 
fluit, atque uti priore cestate fiuxit, o^estituas. (D. xliii. 
13. 11.; 

Of exhibitory interdicts we may take as a specimen that d^e 
libero homine exMbendo, granted to make any one who had 
a freeman in his custody produce him ; and thus render it 
impossible that he should be illegally retained in his custody, 
It ran thus : — 

Quern liberum dole malo retineas, exhibeas. (D. xliii. 
29. 1.) 

2. Sequens divisio interdictonim 2. The second division of inter- 
hfec est,qnod quaedam adipiscendje diets is, that they are giveia to some 
possessionis causa comparata sunt, to acquire, some to retain, and others 
quae dam retinendae, quaedam recu- to recover possession. 

perandae. 

Gai. iv. 143. 

3. Adipiscendae possessionis causa 3. To acquire possession an inter- 

interdictum accommodatur hono- dictis given to the 

rum. poasessori, quod appellatur termed Quonwi honorum, of which 
quorum honorum. Ejusqiie vis et the effect is to compel the person 
potestas haec est, iit quod ex iis possessing, as heir or possessor, any of 
bonis quisque quorum possessio the goods of which the possession is 
alicui data est, pro herede aut pro given, to make restitution to the bo- 
possessore possideat, id ei cui bo- noriim possessor. A person is said to 
norum possessio data est restituere possess as heir, who thinks himself to 
deheat. Pro herede autem pos- he heir, and as possessor, who, with- 
sidere videtnr, qui putat se here- out any right, and knowing that it 
demesne; prf) possessore is possidet, does not belong to him, possesses a 
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qid niillo jure rem hereditariam vel 
etiam totain Lereditatem, sciens ad 
pe non pertinere, possidet. Ideo 
autem adipiscendse possessionis vo- 
catur interdictum, quia ei tan turn 
utile est qui nunc primum conatur 
adipisci rei possessionem : itaque si 
quis adeptus possessionem amiserit 
earn, lioc interdictum ei inutile est. 
Infcerdictum quoque quod appel- 
latur Salvianum, adipiscendae pos- 
sessionis causa comparatiim est, 
eoque utitur dominus fundi ^ de 
rebus coloni, quas is pro mercedibus 
fundi pignori futuras pepigisset. 


art or the whole of an inheritance, 
t is said of this interdict, that it is 
given to acquire possession, because 
it is only available for a person who 
wishes to gain, for the first time, pos- 
session of a thing. If, then, a per- 
son who has gained possession loses 
it, he cannot avail himself of this 
interdict. There is, too, another in- 
terdict given to acquire possession, 
viz. the inter dictum Salvianum, to 
which an owner of land has recourse 
to enforce his right over the things 
belonging to the farmer, which the 
farmer has pledged as a security for 
his rent. 


Gai. iv. 144. 147. 


The interdict Qiiorum bonorum ran thus : — > 

Quorum bonorum ex edioto meo illi possessio data est, 
quod de his bonis pro herede aut pro possessore possides, 
possideresve si nihil usucaptum esset, quod quidem dolo 
fec/sti ut desineres possidere^ id illi restituas* (B. xliii. 2.) 
Although the interdict was only given when the bonoriem 
possessor had never before had possession, yet it was said to 
be a restitutory one, and the word restituas appears in its 
terms. Restituas^ therefore, must be used in a wide sense, 
as meaning to give up,’ not ^ to give back.’ 

The use of this interdict was to give the possession to those 
whom the praetor treated as having a right to the inheritance, 
hut who had not a right recognised by the civil law. Not 
being heirs, properly so called, they could not bring a real 
action for the inheritance. (See Bk. iii. Tit. 9.) 

We must not confound the intovdiGt%im Salvianum with the 
actio Sevviana (see Tit. 6. 7), but it was probably only a step 
to that action, and may have fallen into disuse when the actio 
Sevviana was established as a means of redress for the creditor. 
The intevdicUim Salvianum was not given to every mortgage 
creditor, but only to the owner of a rural estate, as a means 
of getting possession of the goods of the occupier of the estate 
winch had been pledged for the rent. Probably the interdict 
was granted even if the goods had passed into the hands of a 
third party. (D. xliii. 33. 1, but see C. viii. 9. 1.) 

4. Eetinendfc possessionis cauaa 4. To retain possession there are 
comparata sunt infcerdicta uti possi- given the interdicts uti possidetis and 
detis et utrubi, cum ab iitraque utrubi, when, in a dispute as to the 
part© de proprietate alicujus rei ownership of a thing, a dispute first 
coutroversia sit, et ante quferitur rises which of the parties ought to 
liter ex litigatoribus possidere, et be possessor and which plaiutitSl 
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uter petere debeat: namquej nisi 
ante exploratuni fuerit utrius eo- 
rum possessio sit, non potest peti- 
toria actio institui, quia et civilis 
et natuxalis ratio facit ut alius pos- 
sideat, alius a possidente petat. 
Et quia longe commodius est pos- 
sidere potius quam petere, ideo 
plerumque et fere semper ingens 
existit contentio de ipsa posses- 
sione. Oommodum autem possi- 
dendi in eo est, quod etiamsi ejus 
res non sit qui possidet, si modo 
actor non potuerit suam esse pro- 
bare, remane t suo loco possessio : 
propter quam causam, cum obscura 
sunt utriusque jura, contra peti- 
torem judicari solet. Sed inter- 
dicto quidem uti possidetis de 
fundi vel sediumpossessione conten- 
ditur, utrubi, vero interdicto de 
rerum mobilium possessions. Quo- 
rum vis ac potestas plurimam inter 
se difFerentiam apud veteres ba- 
bebat : nam uti possidetis interdicto 
is vincebat, qui interdict! tempore 
possidebat si modo nec vi nec clam 
nec precario nactus fuerat ab ad- 
versario possessionem, etiamsi alium 
vi expulerat, aut clam arripuei'at 
alieiiam possessionem, aut precario 
rogaverat aliquem ut sibi possidere 
liceret; utrubi vero interdicto is 
vincebat, qui majore parte ejus 
anni nec vi nec clam nec precario 
ab adversario possidebat, Hodie 
tamen aliter observatur j nam utri- 
usque interdict! potestas (quantum 
ad possessionem pertinet) exae- 
quata est : ut ille vincat et in re 
soli et in re mobili, qui possessi- 
onem nec vi nec clam nec precario 
ab adversario litis contestatse tem- 
pore detinet. 


For, unless it is first determined to 
wbich the possession belongs, it is 
impossible to shape the real action, 
as law and reason both require that 
one party should possess, and the 
other bring his claim against him. 
And as it is much more advantageous 
to possess than to claim the thing, 
there is generally a keen dispute as 
to the right to possess. The advan- 
tage of possession consists in this, 
that even if the thing does not really 
belong to the possessor, yet, if the 
plaintiff does not prove himself to be 
the owner, the possessor still remains 
in possession, and, therefore, when 
the rights of the parties are doubt- 
ful, it is customary to decide against 
the claimant. The interdict uti pos- 
sidetis applies to the possession of 
land and buildings, the interdict 
utnibi to that of moveables. There 
were among the ancients great dif- 
ferences in their effects ; for, in the 
interdict uti possidetis, he prevailed 
who was in possession at the time of 
the interdict, provided that he had 
not acquired possession from his ad- 
versai*y by force, or clandestinely, or 
as a concession ; but it made no dif- 
ference if he had acquired it firom 
anyone else, by forcibly expelling 
him, secretly depriving him of pos- 
session, or obtaining from him pos- 
session as a concession. In the 
interdict utnM, on the contrary, he 
prevailed, who during the greater 
part of the preceding year had had 
the possession without having ob- 
tained it as against his adversary by 
force, clandestinely, or as a conc‘es- 
sion. At the present day it is differ- 
ent, for the two interdicts have the 
same effect as regards possession, so 
that whether the thing claimed is an 
immoveable or a moveable, he pre- 
vails, who, at the time of the litis 
co^itestatio^ is in possession, without 
having obtained it as against his ad- 
versary by force, clandestinely, or as 
a concession. 


0-Al. iv. 14B-150; B, vi. 1. 24; B. xliii. 17. 1 ; B. xliii. 81; 0. iv. 19. 2. 


The interdict uti possidetis ran thus : — 

Uti eas cedes ^ qiiibus de agihir^ nec v% nee dam, nec pre- 



584 


LIB. lY. TIT. XY. 


cario alter ah alter o possidetis ^ quominus ita possideatis 
vim fieri veto, (D. xliii. 17. 1.) 

It was granted to defend the possession of all immoveables, 
except cloaccB^ which were expressly excepted by the praetor’s 
edict. The word cedes in the text of the interdict is only an 
exanaple. 

By possessing precario is meant possessing by having ex- 
torted possession by prayer and entreaties. When the person 
from whom the possession had been extorted wished to do so, 
he could always resume it ; and hence the word precarius 
came to mean uncertain. Perhaps the origin of precaricc 
possessio was the interest that clients had in a portion of 
the ager publicits, which their patron might permit them to 
use, and which they were bound to restore immediately if 
their patron demanded it back- 

The words alter ah cdtero are inserted, because it would be 
no ground for disturbing the possession that it had been 
obtained m, clam^ or precccrio^ unless it had been so obtained 
from the other litigant party. 

It was necessary that application should be made for this 
interdict within a year after the security of the possession had 
been threatened. (D. xliii. 17. 1.) It did not signify how it 
had been threatened. The text only refers to the case of an 
action being brought to dispute it, but the interdict would 
be granted in whatever way the possession had been attacked. 

The interdict 'utrubi ran thus : — 

TItruhi hie homo quo de agitnr majore parte Jmjusce anni 
quominus is eum ducat ^ vim fieri veto. (D. xliii. 31.) 

The example is taken from the case of the disputed posses- 
sion of a slave, but the interdict applied to the case of all 
moveables. In the older law, this interdict was considered 
one retinendce possessionis^ although, as it was granted to 
the person who had possessed during the greater part of the 
preceding' year, it might happen that it was granted to a 
person who had not the possession at the exact time it was 
granted. He was, however, considered the possessor by a 
legal fiction, although not actually so. 

5. Possiclereaixtem videtxir quis- 5. A person is considered to pos- 
qne, non solum si ipse possideat, sess not only wdien lie is liimself in 
sed et si ej us nomine aliquis in pos- possession, but also if any one is in 
sessione sit, licet is ejus juri sub- possession in bis name, although not 
jectus non sit, qualis est colonus et a person in his power, as the tenant 
inquilinus. Per eos quoque apud of a farm or building. He may also 
quos deposnerit quis, aiit quibus posvsess through a depositary or a 
commodaverit, ipse possidere vi- borrower, and lids it k that is meant 
detiuq et hoc eat quotl dicitur, by saying, that a person may retain 
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retinere possessionem posse aliqiiem 
per quemlibet qui ejus nomine sit 
in possessione. Quinetiam animo 
quoque retineri possessionem placet, 
id est, nt quamvis neque ipse sit 
in possessione, neque ejus nomine 
alius, tamen si non derelinquendae 
pdssessionis animo, sed postea re- 
vei'surus inde discesserit, retinere 
possessionem videatur. Adipisci 
Yero possessionem per quos aliquis 
potest, sec undo libro exposuimus j 
iiec uila dubitatio est quin animo 
solo adipisci possessionem nemo 
potest. 


possession by any other who pos- 
sesses in bis name. Moreover, it is 
held that possession may be retained 
by mere intention only,*^ that is, that 
altbougb be is not in possession him- 
self, nor is any one else in his name, 
yet, if it is not with any intention of 
abandoning the thing, hnt of return- 
ing again to it, that he has placed 
himself at a distance from it, he is 
considered still to retain the posses- 
sion. Through whom possession 
may he acquired, we have already 
explained in the Second Book. But 
it most certainly can never be ac- 
quired by mere intention only. 


Gai. iv. 153. 


The person actually iu possession, in the case mentioned in 
the text, viz. the colomis or inquilinus^ would have no right 
to any interdicts to protect the possession, because he did not 
possess animo domini. (See Bk. ii. Tit. 1.) 


6. E-ecuperandiB possessionis cansa 
solet interdici, si quis ex posses- 
sione fundi vel sedium vi dejectus 
fueritj nam ei proponitur inter- 
dictum unde vi, per quod is qui 
dejecit, cogitiir ei restituere pos- 
sessionem, licet is ab eo qui dejecit 
vi vel clam vel precario possidebat. 
Sed ex constitutionibus sacris, ut 
supra diximus, si quis rem per vim 
occupaverit, si qiiidem in bonis 
ejus est, domiuio ejus privaturj si 
aliena, post ejus restitutionem 
etiam sestimationem rei dare vim 
passo compellitur. Qui autem ali- 
(piem de possessione per vim deje- 
cerit, tenetur lege Julia de vi 
privata, aut de vi publica: sed de 
vi privata, si sine armis vim fecerit; 
sin autem cum armis eum de pos- 
sessione expul erit, de vi publica. 
Arniorum autem appellatione non 
solum scuta et gladios etgaleas sig- 
nificari intelligimus, sed et fustes 
et lapides. 


6. To recover possession an inter- 
dict is given in case any one has 
been expelled by violence from the 
possession of land or a building. He 
has then given him the interdict 
tmde vi, by which he who has ex- 
pelled him is forced to restore to him. 
the possession, although the person 
to whom the interdict is given has 
himself taken by force, clandestinely, 
or as a concession, the possession 
from the person who has expelled 
him. But, as we have said above, 
the imperial constitutions provide 
that if any one seizes on a thing by 
violence, he shall lose the owner- 
ship of it, if it is a part of his own 
goods, and if it belongs to another, 
he shall not only restore it, hut, in 
addition, pay to the person who has 
sustained the injury, the amount at 
which the thing is estimated. More- 
over, a person who has expelled by 
violence another from his possession, 
is liable under the lex Jidia for pri- 
vate or for public violence ; for pri- 
vate violence, if his violence was 
exercised without the use of arms ; 
for public violence, if the expulsion 
from possession was made by armed 
force. Under the term arms are in- 
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eluded not only shields, swords, and 
helmets, but sticks and stones. 

Gai. iy. 154, 155 5 D. xlyiii. 7 ; D. 1. 16. 41 ; C. yiii. 4. 7. 

The interdict unde vi ran thus : — 

Unde tu ilium vi dejeeisti, autfamilia tua dejecit^ de eo^ 
queeque ille tunc ibi habuit^ tantummodo intra annum, post 
annum de eo quod ad eum qui vi dejecit pervenerit, judicium 
dabo, (D. xliii. 16. 1 .) 

Formerly a distinction was made in granting this interdict, 
according to the degree of violence used. If it had been ordi- 
nary violence {vis qnotidiana), the interdict was only granted 
if the possession had not been obtained vi, clam, or precario, 
with respect to the adversary (Gai. iv. 144); but if vis armata 
had been employed, the interdict was granted in all cases. 
This difference had ceased long before the time of Justinian, 
and apparently before the time when the interdict assumed 
the shape in which we now find it in the Digest. 

The interdict unde vi only applied to immoveables until 
the constitution of Valentinian, Theodosius, and Arcadian, 
alluded to in the text, which applied to moveables as well as 
to immoveables. (C. viii. 4. 7.) 

The lex Julia de vi is treated of in Tit. 18. 8. 


7. Tertia divisio intei’dictorum 
hfec est, quod aut simplicia sunt, 
aiit duplicia. Simplicia sunt, veluti 
in quibus alter actor, alter reus 
est, qualia sunt omnia restitutoria 
aut exiiibitoria : namque actor est, 
qui desiderat aut exbiberi aut re~ 
stitui, reus est is a quo desideratur 
lit restituat aut exhibeat. Probi- 
bitoriorum autein interdictoruin 
alia simplicia sunt, veluti cum 
prohibet prastor in loco sacro vel in 
tiumine publico ripave ejus aliquid 
fieri ; nam actor est qui desiderat 
lie quid iiat, reus est qui aliquid fa- 
cere conatiir. Duplicia sunt, ve- 
luti uti possidetis interdictiun et 
utrubi j ideo autem duplicia vo- 
cautur, quia par utriusque liti- 
gatoris in his conditio est, nec 
quisquam pr^ecipue reus vel actor 
iuteliigitur, sed unusquisque tarn 
rei quam actoris partes sustinet. 


Gai. iv. 


7. The third division of interdicts 
is, that they are either simple or 
double. Those are simple in which 
one person is plaintilf and the other 
defendant, as is the case in all that 
are restitutory or exhibitory. For 
he is the plaintilf who wishes that a 
thing shall he exhibited or restored, 
and he is defendant against whom 
the claim is made. But of pro- 
hibitory interdicts some are simple, 
some double : simple, as for instance, 
when the pnetor iorbids anything to 
be done in a sacred place, or in a 
public river, or on its banks ; for he 
IS plaintiff who wishes that the thing 
should not be done, and he is de- 
fendant who wishes to doit: double, 
as in the case of the interdicts xdi 
pomdetis, and utruhi ; and these in- 
terdicts are called double, because in 
tiiem the position of each party is 
equal, for neither can be said to be 
properly plaintiff or defendant, but 
each is at once plaintiff and de- 
fendant. 

166-160. 
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Duplicia sunt^ veluti uti possidetis ijiterdictum et utrubi. 
These interdicts here and in Gains (G-Ai.iv. 160) are, seemingly, 
only adduced as examples, but we know of no others Laving 
the same character. 


8. De ordine et vetere exitu in- 
terdictorum super vacuum est hodie 
dicere j nam quoties extra ordinem 
jus dicitur (qiialia sunt hodie omnia 
judicia), non est necesse reddi in- 
terdictum; sed perinde jiidicatur 
sine interdictis, ac si utilis actio ex 
causa interdicti reddita fuisset. 


C. 


8. Of the process and effect of 
interdicts in former times it would 
he now superfluous to speak. For 
whenever the jurisdiction is extra- 
ordinary, as is the case now in all 
actions, there is no necessity for an 
interdict; for judgment is given 
without interdicts, exactly as if a 
utilis actio had been given in pur- 
suance of an interdict. 

\dii. 1. 8. 


From the Institutes of Gains we gather a general notion 
of the manner in which the proceedings on an interdict were 
conducted. But the text of Gains is, in this part, very im- 
perfect and difficult to understand, and as the tvhole process 
was obsolete in the time of Justinian, a very short sketch of 
the proceedings must suffice here. 

The parties were made to appear in jure exactly in the same 
way when an interdict was to be applied for as when an action 
was to be brought. The prsetor heard the statement of the 
party who made the application, and if the adversary confessed 
the truth of the statement, or the facts were manifest, the prsetor 
announced his decree at once, and had it executed, if necessary, 
by the strong arm of the law (rowmb onilitari). If the merits 
of the case were doubtful, or the defendant refused to obey, 
the prsetor gave an action based upon the interdict, that is, 
the i'Yhtentio of the formula was the language of the interdict 
put as a hypothetical case. The interdict would run, — Hoc 
vel illud te facere veto ; the intentio^ Si hoc vel illud JL. A. 
fecerit {condemna^ &c.). The parties bound themselves by a 
spjonsio and restipulatio in a penal sum, which the defendant 
was to pay if he had violated the terms of the interdict, and 
to receive if he hsid not. But this practice, which was always 
adopted when the interdict was prohibitory, was probably 
gradually abandoned when the interdict was restitutory or 
exhibitory ; and in these cases, in order to compel the actual 
performance of the act ordered by the prsetor, an action was 
given with a formula arbitraria^ so that the judex might 
issue a preparatory order to the defendant, and if it was not 
complied with, might make him pay the amount of all damage 
sustained (quanti ea res erit). (GAi.iv. 161, and foil.) 
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Tit. XVI. DE PCENA TEMERE LITIGANTIUM. 

Xiinc admonendi sumiis, map:- We may Lere observe, that the 
nani curam eg-isse eos qui jura axithors and preservers of our law 
siistinebant, ne facile homines ad have always sought most anxiously 
litigandum procederent, quod et to hinder men from engaging too 
nobis studio estj idque eo maxime recklessly in law-suits, and it is 
heri potest, quod temeritas tarn what we ourselves desire also. And 
agentium quam eorum cum quibus the best method of succeeding in 
ageretur, modo pecuniaria poena, it is, to repress the rashness alike of 
p.iodo jurisjiirandi religione, modo plaintiffs and of defendants, some- 
iafaniiae metu coerce tur. times by a pecuniary penalty, some- 

times by the sacred tie of an oath, 
sometimes by the fear of infamy. 

Gai. iv. 174, and foil. 

In the days of Gains, the means of punishing persons who 
recklessly brought or defended a suit were more numerous. 
First, there was the action of calumny, the word calumnicL 
meaning in Roman law the offence committed by a man 
who, in the language of Gains, intelligit non recte se agere 
sed vexandi adversarii gratia actionem instituiL (Gai. 
iv. 174.) This action might also be brought against the de- 
fendant for improperly defending an action. Secondly, by a 
sjQonsio and restipulatio^ each party could make the other 
liable to forfeit a fixed sum in case the sentence was against 
him. Thirdly, there was also the oath, which was retained 
by Justinian, with this difference — previously to the time of 
Justinian, either party might, hut neither need necessarily, 
challenge his adversary to swear that he had good grounds for 
bringing or defending the action ; but if he adopted this 
course, and his adversary accepted the challenge, he thereby 
abandoned the power of bringing an action to punish his 
adversary for reckless litigation. (Gai. iv. 179.) Justinian 
made the oath a necessary preliminary to bringing or defend- 
ing the action. (C. ii. 5. 9. 2.) Further, as in the time of 
Justinian, rashly defending certain actions subjected the de- 
fendant to a pecuniary loss, and raslily defending certain 
others, to infamy. And, lastly, the defendant could, in parti- 
cular cases, bring against the plaintiff a contrary action, con- 
trarium judicium ; and the plaintiff, in these cases, was liable 
to pay a tenth part of the sum demanded, even though he 
had not actually brought the action from any bad motive. 

1. Ecceeiiimjiisjuraiidumomni- 1. And first, under our constitu- 
bus qui couveniuntur, ex constitu- tion, an oath is administered to all 
tione nostra defertur j nam reus defendants. And the defendant is 
nonalitersuisallegationibusutitur, not admitted to state his defence 
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nisi prills juraverit quod putans 
sese Dona instantia uti ad contra- 
dicenduni pervenit. At adversus 
inficiantes ex quibusdam causis du- 
pli Yel tripli actio constitiiitur, re- 
luti si damni injiirise aut iegatorum 
locis Yenerabilibiia relictorum no- 
mine agatur. Statini an tern ab in- 
itio pluris quani simpli est actio, 
Yeluti furti manifesti quadriipli,nec 
manifesti dupli; nam ex bis causis 
et aliis quibusdam, sive quis neget 
sive fateatur, pluris quam simpli 
est actio. Item actoris quoque 
caluninia coercetur, nam etiam ac- 
tor pro calumnia jurare cogitur ex 
nostra constitutioue ; utriusque 
etiam partis advocati jusjurandum 
subeunt, quod alia nostra constitu- 
tione comprebensum est. Hfec au- 
tem omnia pro veteris ealumniae 
actione introducta sunt, (jujb in de- 
suetudinem abiit, quia in paidem 
decimani litis actores mulctabat, 
quod numquam factum esse inve- 
nimus : sed pro Ms introductiim 
est^et priBfatum jusjurandum, et 
ut improbus litigator et damnum 
et impensas litis inferre adversario 
suo cogatur. 


until be bas swoi-n that it is from a 
persuasion of tbe goodness of bis 
own cause that be resists tbe de- 
mand of tbe plaintiff. In many cases 
the action is raised so as to ‘be for 
the double or treble value against 
those who deny ; for instance, m tbe 
case of wrongful damage, or of lejra- 
cies left to holy places. There are 
other cases, in which, from tbe be- 
ginning, tbe action is more than for 
the single value, as, for instance, tbe 
action furti manifesti for tbe quad- 
ruple, and funi nee manifesti for the 
double. In these cases and in some 
others, whether tbe defendant denies 
or confesses, tbe action is for more 
than tbe single value. Tbe litigi- 
oiisness of the plaintiff is also re- 
strained, for be is obliged by our 
constitution to take tbe oath de ca- 
hwmia. Tbe advocates also of each 
pai'tj take an oath ^prescribed by 
another of our constitutions. All 
these formalities have been intro- 
duced to replace tbe old action ca~ 
Imnnics, which is fallen into disuse, 
for it subjected tbe plaintiff to a line 
of tbe^ tenth of tbe value of the 
thing in dispute; but we have never 
known this penalty enforced. In its 
stead, ^tbere bas, ‘in tbe first place, 
been introduced tbe oath we have 
just mentioned; and, in tbe next 
place, a person who brings a ground- 
less action is made to reimburse bis 
expenses 


adversary for all losses and 
be has been put to. 

Gal iv. 173; C. ii. 59. 2; C. iii. 1. 13. 6; C. hi. 1. 14. 1. 


For the terms of these oaths see C. ii, 59. 2; C. iii. 1. 14, 1, 
Vel tripli. We know of no actions in which there was a penalty 
of treble against a defendant who denied the claim. Perhaps 
the word tripli has slipped in from the text of Gains, in which 
it refers to actions furti ohlati, &c. (Gal iv. 171. 173.) 


2. Ex quibusdam judiciis dam- 
nati ignominiosi hunt : veluti furti, 
vi honor urn raptoriim, injuriarum, 
de dolo ; item tutelae, mandati, de- 
positi directis non contrariis action- 
ibus ; item pro socio, qua3 ab utra- 
quo parte directa est, et ob id 
quilibet ex sociis eo judicio dam- 


2. In certain actions tbe person 
condenmed becomes infamous, as in 
tbe actions ficrtij vi honor urn rapto- 
7'umy mjuriarmn, de dolo ; as also in 
the actions tidelw^ mandati^ depositi^ 
if direct, but not if contrary; and 
also in the action pro socio, which is 
direct, by whichever of tbe contract- 
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natus ignominia notatur. Sed furti iiig parties it may be brouglit, and 
quidem aut Vi bonorum raptorum, in wbicb infamy is attached to 
aut miuriarmn, aut de doloj non -whicheTer oi these parties mav be 
solum damnati notantur ignominia, condemned. But m the actions /wr- 
sed etiampacti, etrecte: plurimum ti, vi honorum raptorum^ injurimnon, 
enim interest, utrum ex delicto ali- and de dolo, it is not only to have 
Quis an ex contractu debitor sit. been condemned that maKes a per- 
^ son infamous, but also to have agreed 

for the commission of the offence j 
and rightly, for there is a great dif- 
ference in being debtor by a delict, 
or by a contract. 

Gai. iv, 182 j D. iii. 2. 7, 

Birectis non contrariis, ContraricB actiones were such as 
those brought against the pupil, the taaiKiator, or depositor, 
by the tutor, mandatary, or depositary. There could he no 
reason why infamy should attach to a pupil who did not 
know the amount of the claims of the tutor, or to a depositor 
who did not know the amount of the expenses to which the 
depositary had been put. 

The consequences of infamy were to prevent the guilty 
person from being a witness, receiving any public honours, or 
bringing a public prosecution. We have also seen (Tit. 13.11) 
that, previous to the legislation of Justinian, a person declared 
infamous could not appear as procurator in the cause of another. 

3. Omnium autem actionum in- S. In bringing any action, the first 
stituendarum principium ab ea thing is, to comply with that part of 
parte edicti proficiscitur, qua praetor the edict in yhicli the praetor treats 
edicit de in jus vocando ; utique of the wcatio in Jus. For the de- 
enimin prim'is adversarius in jus fendant must always be summoned 
vocandus est, ad eum qui jus die- in Jus, i.e. before the magistrate who 
turns sit. Qua parte praetor paren- has the jurisdiction. In this part ot 
tihiis et patronis, item parentibus the edict the praetor wishes that such 
liberisque patronorum et patrona- respect should be shown towards as- 
rum hunc pr^stat honorem, ut non cendants, patrona, and even towards 
aliter liceat liberis libertisque eos the ascendants^ and children of pa- 
in jus vocare, quam si id ab ipso trons, tbat children and freedmen 
protore postulaveriiit et impetra- cannot summon them in Jus^ unless 
verint j et si quis aliter vocaverit, they have first obtained permission 
in eum poenam solidorum quinqua- from the prsetor; and he subjects 
ginta constituit. pei'sons who summon them without 

having obtained the pimtor's per- 
mission, to a penalty of fifty soUdi 

Gai. iv. 46; D. ii. 4. 1 ; D. ii. 4. 4. 1 ; D. ii, 4. 24. 

The earliest method of vocatio in jus was to seize on the 
defendant, and drag him before a magistrate. Afterwards 
the seizing became symbolical, and the plaintiff called some 
one to witness that the defendant had been seized, hut would 
not come. 
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Tit. XYII. DE OFFICIO JUDICIS. 


Superest ut de ofScio judicis dis> It remains to treat of tlie office of 
piciamus. Et qnidem imprimis iF the judge. His first care ought to 
lud observare dehet jiidexj ne aliter be, never to judge otherwise than 
jiidicet quam legibus aut constitu- according to the laws, the constitu- 
tionibus aut moribus proditum est. tions, or customary usage. 

D. V. 1. 40. 1 ; D. xlviii. 10. 1. 3, 


Judex qui contra sacras principiim constiUitiones, contra 
jus publicum quod apud se recitatum est^ pronunciat, in 
insulam deportatur. (Paul. Sent. v. 25. 4.) 

If the judge gave a sentence manifestly wrong, or if the 
sum were fixed in the condemnation hy the praetor, and the 
judge condemned the defendant in a different sum (see 
Tit. 4. 9), the sentence was treated as void without any appeal 
being necewssary. If the judge was mistaken, as, for instance, 
in the mode in which he regarded some fact, an appeal was 
allowed, which had to he brought within two days (prolonged 
to ten days by Justinian in Nov. 23) after the sentence, or 
three days if a procurator, and not the party himself, had 
conducted the suit. The appeal lay from the judge back to 
the praetor, from the praetor to the senate, or, in later times, 
to the council of the emperor with the praetorian praefeot as 
its head judge, and finally to the emperor himself. 

1. Ideoque si noxali judicio ad- 1. Consequently, in a noxal ac- 
dictus est, observare debet, ut si tion, if be thinks" the master ought 
condemnandus videatur dorainus, to be condemned, he ought thus to 
ita debeat condemnare : Publium shape the condemnation : ^ I con- 
Maevium Lucio Titio decern aureos demn Publius Maevius at the suit of 
condemno, aut noxam dedere. Lucius Titius to pay ten cmrei^ ox to 

abandon the cause of the injury. 

D. xlii. 1. 6. 1. 


2. Et si in rem actum sit, sive 
contra petitorem judicaverit, ab- 
solvere debet poasessorem j sive 
contra posaessorem, jubere eum 
debet ut xem ipsam restituat cum 
fructibus- Sed si possessor neget 
in praesenti se restituere posse, et 
sine frustrations videbitur tempus 
restituendi causa petere, indulgen- 
dum est ei, ut tamen de litis sesti- 
matione caveat cum fidejussore, si 
intra tempus quod ei datum est 
non restituisaet. Et si hereditas 
petita sit, eadem circa fiuctus in- 
terverdunt, quae diximus interven- 


2. In a real action, if he deter- 
mines against the claimant, he ought 
to absolve the possessor ; if against 
the possessor, he ought to order the 
possessor to give up the thing itself 
together with the fruits. But if the 
possessor states that it is out of his 
power to give up the thing at once, 
and his request for delay seems ho- 
nestly made, the indulgence should 
be accorded him j but he must first 
furnish a JideJussor to give security 
to the amount of the value of the 
thing in dispute, in case he should 
not restore it within the time al- 
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ire in singuiarum rerum petitione : 
illorum autem fructuum quos culpa 
sua possessor non perceperit, in 
utraque actione eadem ratio pene 
Labetiir, si prsedo fuerit; si vero 
"bona fide possessor fuerit, non habe- 
tur ratio consumptorum, neque non 
pereeptorum. Post inchoatam au- 
tem petitionem, etiani illomm fruc- 
tuum ratio liabetur qui culpa pos- 
sessoris percepti non simt^ Tel per- 
cept! consumpti sunt. 


lowed him. If it is an inheritance 
that is claimed, the rules with re- 
gard to the fruits are the same as 
those we have laid down in the case 
of particular things. Of the fruits 
not gathered by the fault of the pos- 
sessor, account is taken almost in the 
same way in both actions, when the 
possession is mala fide. The Iona 
fide possessor has not to account for 
fruits, whether consumed or not ga- 
thered. But from the time when 
the claim is made, the possessor has 
to account for all fruits not gathered 
through his fault, or gathered and 
consumed. 


D. vi. 1. 17. 1 5 B. vi. 1. 35. 1 ; D. vi. 1. 62. 1 5 0. iii. 32. 22. 


What the words eadem 'pene ratio refer to is not easy to 
say. Perhaps they may have reference to the lesser degree of 
severity with which an account of fruits not gathered was 
exacted in the case of an inheritance, the possessor not being 
accountable for all, but only for those which it could be fairly 
said he ought to have gathered. (D. v. 3. 25. 4.) 

Justinian here says that the position of a hona fide possessor 
was the same in the case of an inheritance and of a particular 
object ; for that in neither case was he answerable for fruits 
gathered and consumed. But this was not the case after a 
senatus-consultum made in the time of Hadrian (D.v. 3. 20. 6. ), 
which made the honajide possessor of an inheritance answer- 
able for all that he had profited by (D. v. 3. 28) ; and he was 
therefore answerable for the fruits he had consumed. Perhaps 
the text may be based on some passage in the writings of a 
jurist who wrote before the senatus-consultmn was made. 


3. Si ad exliibendum actum 
fuerit, non sufficit si exhibeat rem 
is cum quo actum est; sed opus 
est ut etiam rei causani debeat ex- 
hibere, id est, ut earn causam 
liabeat actor qiiam habiturus esset, 
si cum primum ad exhibendum 
egissit,exhibitares fiiisset: ideoque 
si inter moras usucapta sit res a 
possessore, nihilomiiiiis condemna- 
bitur. Prasterea fructus medii tem- 
poria, id est, ejus quod post accep- 
tiun ad exhibendum judicium ante 
rem judicatam intercessit, rationem 
habere debot judex. Q,uod si neget 
is cum quo ad exhibendum actum 
est, in pra^seuti exhibere posse, et 
tempus exhibendi causa petat,idqu© 


3. In the action ad exhibendmn it 
is not sudicient that the defendant 
exhibits the thing, but he must also 
exhibit everything derived from tlie 
thing, that is, he must place the 
claimant in the same position as he 
would have been in, if the thing had 
been exhibited immediately on tlie 
demand being made. If, therefore, 
duidng the delay, the possessor ctmi- 
pletes the usucapion of the thing, he 
will still be condemned. The judge 
ought also to make him account for 
the fruits of the intermediate time, 
that is, of the time elapsed betweeti 
the gTiinting the action ml exhibetid- 
wn and the sentence. If the de- 
fendant states that it is out of his 
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sinefrustratione postulare videatur, 
dari ei debet, ut tamen caveat se 
restituturam. Qu®d si neqae sta- 
tim jiissu judicis rem exMbeat, 
ne(3[iie postea exbibituriiin se cave- 
at, condemnandus sit in id quod 
actoris intererat ab initio rem ex- 
Mbitam esse. 


D. X. 4. 9. 5, 6 ^ 

4. Si familise ereiscundse judieio 
actum sit, singulas res singulis 
beredibua adjudicare debet et si 
in alteriiis persona prsegravare vide- 
atur adjudicatio, debet bunc in- 
vieem coberedi certa pecunia, sicut 
jam. dictum est, condemnare. Eo 
quoque nomine coberedi quisque 
suo condemnandus est, quod solus 
fructus bereditarii fundi percepit, 
aut rem bereditariam corruperit 
aut^ consunipserit. Quae quidem 
similiter inter plures quoque quam 
duos coberedes subaequimtur. 

B. X. 2. 


power to mate tbe exhibition im- 
mediately, and bis request for delay 
seems ^ honestly made, he should 
have time given him, but be must 
first give security that be will give 
the thing up. But if be neither ex- 
hibits the thing at once, upon the 
order of the judge, nor gives secu- 
rity for exhibiting it afterwards, he 
must be condemned in an amount 
eqmvalent to the interest of the 
claimant in having it exhibited im- 
mediately. 

B. X. 4. 12. 4, 5. 

4. In the action fcifnilice et'ciscun^ 
dcB^ he ought to adjudge each object 
to each heir separately, and, if any 
one heir has more than his share ad- 
judged him, the judge ought, as we 
have said above, to condemn him to 
pay^ his coheir a fixed sum as an 
too, an heir ought 
to he condemned to make compen- 
sation to his coheirs, who has alone 
enjoyed the fruits of the land of the 
inheritance, or has damaged, or con- 
sumed anything forming part of the 
inheritance. And these rules apply, 
whether the coheirs are two ox m ore. 
61, 62. 2. 


As to the office of the judge in the three actions noticed in 
this and the two succeeding paragraphs, see Introd. see. 103. 


6. Eadem interveniunt, et si 
communi dividundo de plurihus 
rebus actum fuerit. Quod si de 
una re, veluti fundo, si quidem iste 
fundus commode regionibus divisi- 
onem reeipiat, partes ejus singulis 
adjudicare debet, et si unius pars 
praegravare videbitur, is invicem 
certa pecunia alteri condemnan- 
dus est. Quod si commode dividi 
non possit, veluti homo forte aut 
mulus exit de quo actum sit, tunc 
totus uni adjudicandus est, et is 
invicem alteri certa pecunia con- 
demnandus. 


6, It is the same in the action. 
communi dimdimdo for the division 
of a number of things. If there is 
only one object to be divided, for 
instance, a piece of land, the judge 
ought, if the land easily admits of 
division, to adjudge their respective 
shares^ to the several co-proprietors. 
And if one of them receives too 
lai^e share, the judge ought to 
ordor him to pay a sum of money as 
compensation to the other. If the 
thing is one that cannot be advan- 
tageously divided, as, for instance, 
a slave or mule, then the whole 
must he adjudged to one, and he 
must be condemned to pay a fixed 
sum as compensation to the other, 

0. iii. 37. 3. 

Q 


B. X. 2. 66 
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6. Si finium regundorum actum 
fuerit, dispicere debet judex an ne- 
cessaria sit adjudicatio: (ju8e sane 
uno casu neceasaria eat, si eviden- 
tioribusfinibusdistingui agros com- 
modius sit, quam olim fuissent dis- 
tincti; nam tunc necesse eat ex 
alterius agro partem aliquam alte- 
rius agri domino adjudicari, quo 
casu conveniens est ut is alteri 
certa pecunia debeat condemnari. 
Eo quoque nomine damnandus est 
quisque boc judicio, quod forte 
circa fines aliquid malitiose com- 
misit, verbi gratia, quia lapides 
finales furatus est, vel arbores 
finales cecidit. Contumacise quo- 
que nomine quisque eo judicio con- 
demnatur, veluti si quis jubente ju- 
dice metiri agros passus non fuerit. 


6. In the action finium regundo^- 
rum tbe judge ought to examine if 
the adjudication is necessary, and it 
is so only in one case, viz. if it would 
be advantageous that tbe boundaries 
should be more clearly marked than 
before. In that case it becomes ne- 
cessary to adjudge to one party a 
portion of the field of the other, and 
consequently the person to whom it 
is adjudged ought to be condemned 
to pay a fixed sum as compensation 
to the other. In this action he 
ought also to be condemned who has 
fraudulently . interfered with the 
boundaries, as, for instance, by car- 
rying off the boundary stones, or 
cutting down the trees that mark 
the limit. A person may be also 
condemned by this same action for 
contumacy, who, in defiance of the 
order of the judge, opposes the mea- 
surement of the fields. 


D. X. 1, 2. 1 ; B. X. 1. 8, 4. 8, 4. 


7. Quod autem istis judiciis ali- 7. In' these actions, anything ad- 
cui adjudicatum sit, id statim ejus judged becomes at once the pro- 
fit cui adjudicatum est. perty of the person to whom it is 

adjudged. 

See Introd. sec. 103, 


Tit, XVIIL DE PUBLICIS JUDICIIS. 

Publica judicia neque per ac- Public prosecutions are not intro- 
tiones ordinantur, neque omnino duced by actions, and bear no resem- 
quidquani simile habent cum cete- blance to the other legal remedies 
ris judiciis de quibus locuti sumus, of which we have been speaking, 
magnaque diversitas est eorum et There is a great difference between 
in instituendis et in exercendis. them, both in the mode in which 

they are begun and in that in which 
they are earned on. 

The subject of public prosecutions is foreign to a treatise 
which, like the Institutes, professes to treat only of private 
law. It is not noticed at all in the Institutes of Gains, and 
is treated in a very cursory manner in this Title. For the 
cornprebension of this Title, it will be sufficient to observe 
that, in the later times of the Eepublic and in the first years 
of the Empire, a series of laws was made, fixing the penalty, 
to be attached to particular crimes, and prescribing the pro- 
cedure to be employed in the trial. Many of these laws are 
briefly alluded to in this Title; and it was the trials conducted 
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under their provisions that alone received the name of piih 
lica judicia. Under the Empire, most of the crimes not 
coming under these special laws, and especially those provided 
against by a senatus-consultwm or constitution, were judged 
by the praetor or pvcefectus urbi in a more summary method. 
The judicium was then said to be, not 'publicum^ but extra 
ordinem ; and gradually the method of procedure prescribed 
by the law for the different publica judicia fell into desue- 
tude, and nothing was retained of the special laws but the 
penalty they fixed (D. xlviii. 1. 8), the procedure being the 
same as in the judAcia extraordinaria. 

1. Puhlica autem dicta sunt, 1. They are called public, because 

quod cuivis ex populo executio generally any citizen may institute 
eorum plerumque datur. them. 

T. xxiii. 2. 43. 10. 

There were certain persons excluded from the right of 
bringing a criminal accusation ; for instance, women, unless 
the injury complained of was done to themselves or their near 
relations, and persons below the age of puberty, persons made 
infamous by a judicial sentence, and persons so poor as not to 
possess fi^ty aurei. (D. xlviii. 2. 2. 8 and 10.) But, generally 
speaking, it was the right of anyone to make a criminal charge, 
although he might be totally unconnected by any ties with 
the person who suffered from the crime. 

2. Publicorum judiciomm quce- 2. Some public prosecutions are 

dam capitalia sunt, qusedam non capital, some are not. We term 
capitalia. Capitalia dicimus, quae capital those which involve the ex- 
ultimo supplicio alEciunt, vel aquse treme punishment of the law, or the 
et ignis interdictione, vel deporta- interdiction from tire and water, or 
tione, vel metallo ,• cetera, si quam deportation, or the mines. Those 
infamiam irrogant cum damno pe- which carry with them infamy and 
cuniario, hsec publica quidem sunt, a pecuniary penalty are public, but 
non tamen capitalia, not capital. 

D. xlviii. 1, 2. 

3. Publica autem sunt hsec: lex 3. The following laws have refer- 
Julia majestatis, qu8e in eos qui ence to public prosecutions. The 
contra imperatorem vel rempubli- lex Julia majestatis, which subjects 
cam ali quid moliti sunt, su urn vigo- to its severe provisions all who at- 
rem extendit. Hujus poena animae tempt anything against the Emperor 
amissionem sustinet, et memoria or State. The penalty it inflicts is 
rei etiam post mortem damnatur. the loss of life, and the memory of 

the guilty is condemned even after 
his death. 

D. xlviii. 4. 11. 

The Ux Julia majestatis was passed in the time of J ulius 
Caesar. (D. xliii. 4.) 


Q Q 2 
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Aliquid moliti sunt The design, without any overt act, 
was enough to sustain the charge. 

Miam post mortem. (See Bk. iii. Tit. 1. 5.) 

4. Item lex Julia de adulteriis 4. Also the lex Julia de adulteriis, 
coercendis, qxm non solum temera- wMch punishes with death not only- 
tores alienarum nuptiarum gladio those who defile the marriage bed, 
punit, sed et eos qui cum masculis but those also who give themselves 
nefandam lihidinem exercere au- up to works of lewdness with their 
dent ; sed eadem lege Julia etiam own sex. The same law alsopim- 
stupri flagitium pimitur, cum quis ishes the seduction without violence 
sine vi vel virginem vel viduam of a virgin, or of a widow of honest 
honeste viventem stupraverit. Poe- character. The penalty upon offen- 
nam autem eadem lex irrogat pec- ders of honourable condition is the 
catoribns, si honesti sunt, publica- confiscation of half their fortime, 
tionem partis dimidiae bonorum j si upon those of low condition, corporal 
humiles, corporis coercitionem cum punishment and relegation, 
relegatione. 

D. xlviii. 34, pr. and 1. 

The lex Julia de adulteriis belongs to the time of Au- 
gustus, about B.a**T67. 

Gladio punit The lex Julia only punished the guilty 
with confiscation of a portion of their property and rele- 
gation. (Paul. Sent ii. 26. 14.) Constantine affixed the 
graver penalty. (C. ix. 9. 31.) 

5. Item lex Cornelia de sicariis, 5. Also the lex Cornelia de Bica- 
quse homicidas ultore ferro perse- rm, which strikes with the sword 
quitur, vel eos qui homiiiis occi- of vengeance those who for the pur- 
dendi causa cum telo ambulant, pose of killing a mango armed with 
Telum autem, ut Gains noster in a telum. By tehm, according to the 
intexpretatione legum Duodecim interpretation given by our Gains in 
Tahulaxum scriptum reliquit, vulgo his commentaries on the Twelve 
quidem id appellatur, quod ab arcu Tables, is ordinarily meant anything 
mittitur j sed et omne significatur that is shot from a how, but it 
qiiodmanii cujiisdam mittitur. Se- equally signifies anything sent from 
quitur ergo ut lapis et lignum et the hand. Thus, a s-tone, a piece of 
ferrum hoc nomine contineatur, wood, or of iron, is included in the 
dictumque ah eo quod in longiu- meaning of the term, for it merely 
qiuim mittitur, a Greeca voce arro implies something impelled to a dis- 

Et hanc siguificationem tance, being derived from the Greek 
invenire possumus etin Graeco no- word rjjXov. And the corresponding 
mine : nam quod nos telum appel- word in Greek has the same signifi- 
lanms, ilh j3e\oi' appellant arro rov cation, for what we call Muw, they 
fSdXXscT^'aL Admonet nos Xeno- call from as we 

phon, nam ita scribit: Kal ra (SkXy may learn from Xenophon, who 
dfxov t>PjO€7'o,Xdy:v:at,To|£i5gar«, says, ^ they carried fSiXy, viz. spears, 

TrXkiffToi dk Kal Xi9oi. Sicarii arrows, slings, and a great quantity 
autem appellantur a sica, quod sig- of stones.^ Assassins are called 
nificat ferreum cultrum. Eadem ca7'ii from mcn^ a short sword. By 
lege et venefici capite damnantur, the same law, poisoners are con- 
qiii artibus odiosis tarn yenenis demned who by hateful arts use poi- 
quam susurris magicis homines oc- sons or magic charms to kill men, 
ciderint, vel mala medicamenta or publicly sell hurtful drugs, 
publice vendiderint. 

D. xlviii. a B. 1. 16. 233. 2. 
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Lex Cornelia cle sicariis passed during the dictatorship of 
Sylla, B.c. 80. 


6. Alia deinde lex asperrimum 
crimen nova poena perseq^uitiir, 
Pompeia de pamcidiis vocatnr. 
Qua cavetur, ut si q[uis parentis aut 
dlii; aut omnino affectionis ejus 
C[U90 nuncupatione parricidii conti- 
netur, fata properaverit, sive clam 
sive palam id ausus fuerit^ nee non 
is ciijus dolo malo id factum est, 
vel conscius criminis existit, licet 
extraneus sit^ poena parricidii puni- 
atur. Et neque gladio neq^ne igni- 
bus neque ulla alia solemni poena 
subjiciatur, sed insutus culeo cum 
cane efc gallo gallinaceo et vipera 
et siinia, et inter eas ferales angus- 
tias comprebensus; secundum quod 
Tpgionis qualitas tulerit, vel in vi- 
ciiium mare vel m amnem projicia- 
tur • ut omnium elementorum usu 
vivus carere incipiat, et ei coelum 
superstiti et terra mortuo auferatur. 
Si quis autem alias cognatione vel 
affinitate conjunctas personas neea- 
veiit, pcenam legis Corueli£e de 
sicariis sustinebit. 


D. xlviii. a 


6. Another law, the Tompeiade 
parricidiis, inflicts on the most hor- 
rihle of crimes a singular punish- 
ment. It provides, that any one who 
has hastened the death of a parent 
or child, or of any other relation 
whose murder is legally termed par- 
ricide, whether he acts openly or se- 
cretly, and whoever instigates, or is 
an accomplice in the commission of 
the crime, although a stranger, _shall 
undergo the penalty of parricide. 
He will he punished, not by the 
sword, nor by fire, nor by any ordi- 
nary mode of punishment, but he is 
to be sewn up in a sack with a dog, 
a cock, a viper, and an ape, and in- 
closed in this'homble prison he is to 
be, according to the nature of the 
place, thrown into the sea, or into a 
river, that even in his lifetime he 
may begin to be deprived of the use 
of the elements, and that the air 
may be denied to him while he lives, 
and the earth when he dies He who 
kills other persons allied to him hy 
cognation or alliance, shall undergo 
the penalty of the lex Caneha de 
sicariis. 

. 9 5 0. ix. 17. 


Lex Pompeia de parricidiis^ passed in the consulship of 
Pompeius, b.c. 52. The punishment mentioned in the text is 
borrowed from the legislation of the Twelve Tables. The 
lex Pompeia, under the term paroncidinm, embraced the 
murder of any ascendant of a husband or wife, of consobrini, 
of a step-father, step-mother, father-in-law, mother-in-law, 
&c., of a patron, and of a child if killed hy the mother or 
grandfather, but not if killed hy the father. (P. xlviii. 9. 1.) 
if there was no river at hand, the offender was torn to pieces 
hy wild beasts. (D. xlviii. 9. 9.) 


7. Item lex Cornelia de falsis, 
qu 00 etiam lestaraentaria vocatur, 
poenam irrogat ei qui testamentum. 
vel aliud instmmentum falsum 
scripserit, signifleaverit, recitavent, 
siibjeceiit; quive signiim adulteri- 
iiuni feceiit, sculpserit, expresseiit 
gcieas dolo malo. Ej usque legis 


7. Also the lex Cometia de faUis, 
otherwise called tesiamentaria, pun- 
ishes any one who shall have written, 
sealed, read, or substituted a false 
testament, or any other instrument, 
or shall have made, cut, or imijressed 
a false seal, knowingly and wilfully. 
The penalty is, upon a slave, the ex- 
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poena in servos iiltimiimsTipplicium treme punishment of tlie law, as is 
est (quod etiam in lege de sicariis pronounced by the lex Cornelia upon 
et veneficis servatiir), in liberos assassins and poisoners; that upon 
vero deportatio. freemen is deportation. 

D. sdviii. 10. 1. 13. 16. 1. 

luex Gornelia de falsis^ or Cornelia testamentaria^ was 
passed under the dictatorship of Sylla, n.c. 80. 

8. Item lex J ulia de vi puhlica 8. Also the lex Julia de vi puhlica 

sen piivata adversus eos exoritur, sen privaia punishes those who are 
quiyimvelarmatamyelsinearmis guilty of violence, whether with 
commiseriat: sedsi quidem armata armedforce or without. For violence 
vis arguatur, depoy'tatio ei ex lege with armed force, the penalty inflict- 
Julia de vi publica irrogatur ; si ed by the lex Julia de vi puhlica is 
vero sine arinis, in tertiam partem deportation. For violence without 
honor umpublicatio imponitur. Sin arms, it is the confiscation of a third 
autem per vim raptus yirginis vel of the offender's property. But in 
vidu^ vel sanctimonialis vel alte- case of the rape of a virgin, a widow, 
rius fuerit perpetratus, tunc et pec- a person devoted to religion, or any 
catores et ii qui opem flagitio dede- one else, both the ravishers and all 
runt, capite puniuntur, secundum who have aided in the commission of 
nostrse constitutionis definitionem the crime are punished capitally, ac- 
ex qua hoc apertius est scire. cording to the provisions of our con- 

stitution, in which may he found 
fuller information on this head. 

B. xlviii. 6. 10. 2 j C. ix. 13. 1, pr. and foil. 

Lex Julia de vi^ passed in the time of Julius Csesar or 
Augustus, but its exact date is not known. 

9. Item lex Julia peculatus eos 9. Also the lex Julia de pemdatu^ 
punit, qui pecuniam vel rem puhli- punishes those who have stolen 
cam vel sacramvelreligiosamfurati public money, or anything sacred or 
fuerint. Sed si quidem ipsijiidices religious. Magistrates, who, during 
tempore administrationis publicas the time of their administration, 
pecunias^suhtraxerint, capital! ani- have stolen the public money, are 
madversione pimiantnr ; et non so- punishable capitally, as also are all 
lum hi, sed etiam qui ministerium who aid them in their robbery, or 
eis ad hoc exliibuerint, vel qui sub- who receive their plunder from tbem. 
tractas ah his^ scientes susceperiiit. Other persons who offend against 
Alii vero qui in banc legem incide- this law are subject to the penalty 
lint, poenae deportationis suhju- of deportation. 

gantur. 

B. xlviii. 13. 1. 3 ; 0. ix. 28. 

Lex Julia peculatus. The exact date of this law is also 
unknown. It probably belongs to the same epoch as the leca 

Juha de vL 

1 jitdicia 10. There is also the lex FaKn de 

lex rabia de phgiariis, qii8B_ inter- ploffianie, -which, inflicts, in certain 
(Him capitis pmnani ex sacris con- cases, capital punialmient according 
sUtuticnibus irrofvat, interdum le- to the constitutions, sometimes a 
viorem. lisrliter punishment. 

C. ix. 20. 7. 
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Cicero refers to tMs law {pro Rabirio^ 3), but nothing 
more is known of it. A plagiarius was one who knowingly 
kept in irons, or confined, sold, gave, or bought a citizen 
(whether freeborn or a freedman) or the slave of another. 


11. Sunt prseterea publica judi- 
cia, lex Julia ambitus, lex Julia 
repetundarum, ex lege Julia de 
anuona, et lex Julia d© residuis: 
quae de certis capitulis loquuntiir, 
et animae quidem amissionem non 
iiTOgant, aliis autem poenis eos sub- 
jiciiint qui praecepta earum negle- 
xeriiit. 


11. The following laws also per- 
tain to public prosecutions : the kx 
Julia de amhitu, the lex Julia repe-* 
timdarum^'GiiQ lex Julia de annonn, 
and the lex Julia de residim. These 
laws apply to certain special cases, 
and do not carry with them the 
punishment of death, but lesser 
punishments against offenders. 


D. xlviii. 11 j D, xlviii. 13. 2. 4, 5 ; D. xlviii. 12. 2, pr. and folLj 

D. xlviii. 14. 


Lex Julia de amhitu^ made in the time of Augustus, to 
repress illegal methods of seeking offices. (D. xlviii. 14.) 

Lex Julia repetundarum^ made in the time of Julius 
Caesar, to punish magistrates or judges for receiving bribes. 

Lex Julia de annona^ m 2 i.de to repress combinations for 
heightening the price of provisions. 

Lex Julia de residuis, made to punish those who gave an 
incomplete account of, or misappropriated, public moneys 
committed to their charge. (D. jdviii. 13. 2.) 

It is uncertain whether these last two laws belong to the 
time of Julius Caesar or of Augustus. 


12. Sedde publicis judiciis hsec 
exposuimus, ut vobis possibile sit 
summo digito et quasi per indicem 
ea tetigisse: alioquin diligentior 
eorum scientia vobis ex latioribus 
Digestorum seu Pandectarum li- 
bris, Deo propitio, adventura est. 


12. This notice of public prosecu- 
tions has only been meant to give 
you tbe merest sketch that might 
serve you as a guide to studying 
them. You may, with the blessing 
of Gbd, gain a more complete know- 
ledge of them from the fuller ac- 
count given in the Digest or Pan- 
dects. 
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ABS 

A BSTINENDI beneficium, 302 
Acceptilatio, 483 

A 1 

Accrescendi jus, 233, 265, 281, 282 
Acquisition, 166, 172, 244 
Action, meaning of word, 66, 67 ; 

divisions of, 68 
Actions of law, 58 
Actio arbitraria, 536, 540; bonse 
fidei, 68, 413, 536; calumniae, 
588 ; civilis, 522 ; commodati, 
416; commimi dividundo, 182, 
593 ; conduct!, 458 ; confessoria, 
213, 520; contraria, 477; depo- 
sit!, 417 ; directa, 477, »555 ; in 
duplum, 531 ; empti, 457 ; exer- 
citoria, 550 ; ad exbibendiim, 
184 ; familise erciscundee, 478, 
593 ; jfinium regundorum, 594 ; 
furti, 499; in factum concepta, 
68, 537; in factum prsescriptis 
verbis, 413, 637 ; de inofficioso 
testamento, 295, 296 ; institoria, 
650 ; locati, 458 ; legis Aquilise, 
607, 534 ; mandati, 473 ; mutui, 
415 ; negatoria, 214, 520 ; nego- 
tiorum gestorum, 148; noxalis, 
656 ; Pauliana, 522 ; pecunise 
constitutse, 627 ; de peculio, 652 ; 
perpetua, 566 ; in personam, 519 ; 
pigneratitia, 418 ; popularis, 661 ; 
prsejudicialis, 529; prsetoria, 522; 
Publiciana, (^uasi-Publiciana, 
623, 525 ; quod jussu, 564 ; quod 
metus causa, 636 ; receptitia, 
527 ; rei uxorise, 638 ; in rem, 
519; servi corrupti, 494; Ser- 
viana, quasi-Serviana, 458, 525 ; 
in simplum, 530 ; pro socio, 466 ; 
ex testamento, 478 ; de tigno in- 
jimcto, 184 ; tributoria, 550 ; 
tuteljB, 144, 146; venditi, 457; 
vi bonorum raptorum, 500 


ATJC 

Actus, 197 

Addictio, 88 ; addictio bonorum 
libertatis causa, 40«3 
Aditio Iiereditatis, 316 
Adjudicatio, 64 
Adjunctio, 181 
Adoption, 32, 113-121 
Adoptio plena and minus plena, 
116 ^ 

Adoptivi, disinlieriting of, 268 ; 
succession of, ab intestato, 358, 
3o9, 360 

Adpromissor, 443 
Adstipulator, 443 
Adversaria, 448 
-dEdiles, 12 
Affinitas, 108 
Ager Pomanus, 39 
Agri limitati, 177 
Agnati, 34, 106, 183 ; succession 
of, ab intestato, 364, 379 
Alienation, 234 

Alienatio in fraudem creditorum, 
525 

Alluvion, 177 

Altius tollendi servi tus, 199 
Alveus derelictiis, 178 
Antonina quarta, 117 
Appeal, 70, 591 
Aquae ductus, 197 
Aquiliana stipulatio, 484 
Aquilius Gallus, 484 
Arbiter, 58 

Arbitrium judicis, 183 
Argentarii, 548 
Arra, 451 

Arrogation, 114, 401 
As, divisions of, 276 
Assertor libertatis, 91 
Athens, 80, 85 
Auctor, 144 

Auctoritas tutoris, 33, 144, 145 
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INDEX. 


BEN 

B ENEFIOIUM abstinendi, 302; 
legis Cornelise, 203; separa- 
tionis, 306 ; inventarii, 306 ; ce- 
dendarum act-ionuirij 446 ; ordi- 
ais, 446 ; competentise, 547 
Birtb, •when coridition of cbild de- 
pended on date of, 12S 
Blood, relationship of, 34, 382 
Bona vi rapta, 499 
Bonse fidei judicia, 413 
Bonitarium (dominium), 43 
Bonoruni emptor, 407 
Bonorum possessio, 248, 268, 358, 
393 ; various kinds of, 395, 407 
Bonorum venditio, 407 


nADUCA, 314 
\J Calumnia, 588 
Canon, 214 ^ 

Capitis deminutio, 36, 122 
Capito, 18 

Captivity, testaments made in, 262 

Caput, 36 

Caracalla, 20, 30 

Catoniana regula, 316 

Cautio, 437, 449 

Census, 91 

Centuries, 4 

Cessio in jure, 69, 167 

Chirographa, 448 

Citizenship, 29 

Code, 23, M 

Codices, 448 

Codicilli, 350 

Cognati, 34 ; degrees of, 382 ; suc- 
cession of, ah intestate, 381 
Cognitor, 469, 561 
Co-legatees, 313 
Collegia, 169 
Colon us, 88, 189 
Oomitia, 2, 4, 5, 7, 8 
Commercium, 10, 30 
Commixtio, 183 
Oommodatum, 415 
Compensatio, 488, 539, 547 
Conception, when condition of child 
dated from, 128 
Coneuhinatus, 35, 112 
Condemnatio, 65, 542 
Condictio, 61, 412 
Condition, 456 
Conductio, 457 
Confarreatio, 104 
Confusio, 182, 488 


EMA 

Connuhiiim, 8, 30, 32, 34 
Consanguineus, 367 
Consilium, 93, 96 
Oonsolidatio, 210 
Constitutions, 83 
Consuetudo, 85 
Contract, 411, 412, &:c. 
Contuhernium, 110, 408 
Convicium, 509 
Co-promissors, 425 
Co-stipulators, 425 
Crassa negligentia, 467 
Creditor, 430 
Cretio, 306 

Culpa, 466, 467 ; lata, ih. ; levis, 
ib. 

Curator, 30, 129, 148 
Curia, 2, 4, 113, 114 
Custom, 85 


D amnum, 466, 508 
Debtor, 430 
Decisions, the fifty, 23 
Decreta, 16, 83 
Decurise, 2 
Dedititii, 92, 390 
Defensor, 143 
Degree of relationship, 107 
Delegatio, 486 
Delicta, 489 
Demonstratio, 64 
Denuntiatio actionis, 70 
Deportatio, 122 

Depositum, 418 ; made in distress, 
534 

Derelictfe res, 194 
Digest, 23 

Dies continui, 159 ; utiles, ib., 390 
Dies cedit and dies venit, *321 
Diligentia, 468 
Divorce, 112 
Dolus, 185, 467 

Dominium, 43, 105 ; bonitarium, 43 
Dominans, res, 197 
Dominica potestas, 100 
Donatio, 227; inter vivos, 230; 
mortis causa, 228, 229 ; propter 
nuptiaa, 112, 231 
Dos, 112, 234 
Duplicatio, 577 


E dict A, ii, i(U7, 83, 84 

Emancipation, 32, 125 



INDEX. 


603 


EMA 

Emancipati, succession of, 268 
Emperor, 15 

Emphyteusis, 45, 214, 460 
Emptio, 451 
Epistolse principum, 83 
Ereptitium legatiim, 313 
Exceptio, 66, 569; metus causa, 
570; doli mali, 570; in factum 
composita, 570 ; non numerat^ 
pecunise, 671 ; pacti conyenti, 
572 ; jurisjurandi, 572 ; rei judi- 
catse, in judicium deductse, 573 ; 
perpetuse, 574 ; tempurales, 575 
Exchange, 453 
Execution, 61, 70 
Executor, 71 
Exercitor, 550 
Exheredatio, 263 
Existimatio, 36 
Expensilatio, 483 
Expromissio, 486 
Extraordinaria judicia, 70, 71 


F AMILIA, 199, 246 

Eamilise emptor, 262, 264 
Eamilj, 30, 99 
Eer£e, 172 

Fideicommissa, 337, 347 
Fidejussor, .442 
Fidepromiasor, 443 
Filiusfamilias, peculium of, 238; 
power of making testament, 255, 
260 

Fiscus, 28, 216, 356, 405 
Formula, 64 
Freedom, 28 
Fructus, 289 
Fungibiles res, 414 
Furiosi, 103, 150, 445 
Furtiva res, 222 

Furtum, 490 ; manifestum, 491 ; 
nec manifestum, 491 ; concep- 
tum, 491 ; ohlatum, 492 ; pro- 
hibitum, 492 


G AIUS, 19 
Gentea, 2, 3 
Gentiles, 379 


H ABITATIO, 213 

Herea suus, 300 ; necessarius, 
95, 275, 299 ; extraneus, 303 


JUS 

Hereditas, division of, 275, 276, 
278 

Honorarium jus, 12, 83 
Honoraria, 476 
Husband, 104, 112, 160, 538 
Hypotheca, 45, 215, 419 


P IPERIUM, 83 
Infamia, 36 
Infantes, 14^ 436 
Ingenui, 89, 121 
Innominati contractu, 419 
Injuria, 509 
Institor, 550 
lustitutio heredum, 271 
Institutes, 24 
Intentio, 64 

Interdicts, 69, 578 ; origin of, 579 ; 
prohibitory, restitutoiy, exhibi- 
tory, 580 ; possessory, 580 ; quo- 
rum bonorum, 582 ; Salvianum, 
458, 582 ; uti possidetis, 583 ; 
utrubi, 584 ; simple and double, 
586 ; procedure in, 587 
Interdictio aquae et ignis, 136 
Intestati, 352, 353 ; order of succes- 
sion to, 353, 354, &c. ; order of 
succession, as fixed by Novels, 400 
Inventory, 305 

Islands formed in sea, 177 ; in rivers, 
178, 179 

Italy, conquest of, 10 
Italicum solum, 39, 219 
Iter, 197 


J UDEX, 67, 61, 64, 07 ; office of, 
591 

Judicatum solvi, 562 
Judicia legitima, 573 ; imperio con- 
tinentia, 573 ; publica, 594 ; ex- 
traordinaria, 70, 71, 407, 594 
Jura, in re, 42, 165, 195 ; ad rem, 
42 

Jurisconsiilti, 18 
Juris praecepta, 78 
Jurisprudentes, 12, 18, 84 
Jurisprudentia', 18, 26, 78 
Jus, 27, 77; civile, 78; gentium, 
11, 14, 26, 79; naturale, 13, 26, 
77, 79 ; liberorum, 376 ; ad rem, 
42, 409 ; in re, 42 
Jusjurandum, 589 
Justinian, 22 
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LAB 

L ABEO, 18 

Lacedseinon, 85 
Latini Juniani, 92, 390 
Law of Nature, 13 
Legacy, 307 ) kinds of, 308, 309 j 
ademption of, 316, 332 j invalida- 
tion of, 328 ; poerue nomine, 331 
Legitimi keredes, 364, 368 
Legitimatio, 112 
Letters, 186 

Lex, 16, 26, 81 ; ^butia, 61, 492 ; 
JBlia Sentia, 93, 94 j Anasta- 
siana, 367, 380 ; Apuleia, 443 ; 
Aquilia, 502; Atilia, 140; Atinia, 
220 ; Cornelia, 84 ; de falsis, 262; 
de sicariis, 101, 505, 513, 597; 
Falcidia, 296, 332 ; Furia, 443 ; 
Fusia, 98, 326 ; Hortensia, 82 ; 
Hostilia, 560; Julia de adul- 
teriis, 595 ; de ambitu, 599 ; de 
annona, 596; niajestatis, 595; 
peculatus, 598 ; repetimdarum, 
599 ; de residiiis, 599 ; de vi, 220, 
585, 598; Junia Norbana, 390; 
Junia Yelleia, 267 ; Fapia, 155, 
314, 325, 327, 388; Petronia, 
101 ; Plautia, 220 ; Ploetoria, 
149 ; Pompeia, 597 ; Publilia, 
444 ; Fegia, 84 ; Valeria, 82 ; 
Voconia, 325, 334, 367 
Libellus conventionia, 70, 535 
Liberalis causa, 529 
Libertas, 28, 90 
Libertinus, 90 

Libertus, succession of ab intestate, 
386 ; assignment of, 391 
Libripens, 51 
Lis sua, 515 
Literae, 447 
Litis iBstimatio, 563 
Litis contestatio, 07 
Locatio, 457 ; principal heads of, 
457 

Loci venerabiles, 479 


M ANCIPATIO, 51 
Mancipi (res), 40 
Mancipium, 100 
JMandatum , 468 
Manumission, 90, 91, 99 
Manus, 41, 100 
‘Manus injectio, 61 
Marriage, 104-110 ; prohibited de- 
grees of, 106 


PEC 

Materfamilias, 103 

Matrimonium, 102 

Memoria damnata, 355 

Militare testamentum, 254 

Missioin bouoriim possessionem, 69 

Modestinus, 21 

Mora, 467, 478 

Morality, 14, 26, 77 

Mother, succession of, 371, 376 

Malta, 492 

Mutuum, 416 


ATATUEALE (jus), 13, 77, 79 

i-^ Naturales liberi, 112, 114 

Necessarius heres, 95, 275 

Nexum, 51 

Nomina, 448 

Novatio, 486, 487 

Novels, 25 

Noxa, 566 

Nullius res, 170 

Nuncupatio, 247 


O ATH, 589 

Obligation, 50, 408 ; divisions 
of, 410, 411, 422 ; made re, 412 ; 
made verbis, 419; made literis, 
447 ; made consensu, 449 ; quasi 
ex contractu, 475 ; dissolution 
of, 481 ; ex delicto, 489 ; quasi 
ex delicto, 515 
Occupatio, 46, 172 
Officium judicis, 591 
Operarum, Operis, locatio, 457 
Oratio, 294 


P ACTA, Paetio, 411 
Pandects, 23 
Papinian, 10 
Papiriua, 5 

Parricide, punishment of, 597 
Paterfamilias, 99 

Patria potestas, 30, 102, 103 ; dis- 
solution of, 121 
Patricians, 124 

Patnmonium, res in patriinonio *vel 
extra patrimoniiim, 1(J7 
Patron, 94, 138 ; right of succession 
to libfsrtus, 386 ; power of assign- 
ing libertus, 391 
Paul, 20 

Poculiam, adventitium, 239, 440; 
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PEE 

castrense, 102, 239, 241; quasi 
castrense, 102, 239 ; profectitium, 
240; of slayes, 241, 321, 549; 
testaments respecting, 259 ; con- 
tracts affecting, 247 
Peregriiii, 11, 57 
Persona, 28, 87 
Pictoes, 187 
Piguus, 45, 215, 418 
Pignoris capio, 61 
Plagiarius, 559 
Plebeians, 2, 8 
Plebiscita, 15, 82 
Plus petitio, 544, 545 
Poena, meaning of, 492 
Vcence nomine legatum, 331 ; pcBnee 
stipulatio, 440 
Populus, 2, 8 
Ports, 168 

Poasessio, 44, 166, 193, 217 
Possessionisjusta causa, 218, 223 
Possessor bona fide, 222, 223, 225 
Possessory interdicts, 218, 580, 
584, 585 

Posthumi, 133, 265, 327; quasi 
postKumi, 265 
Postliminium, 324, 125, 175 
Postulatio judicis, 60 
Prsedia. stipendiaria, 192 ; tributa- 
ria, 192 

Prsefectiis urbi, 142 
Praejudicialis formula, 66 
Proepostere concepta stipulatio, 439 
Pncscriptio, 47, 210; longi tem- 
poris, 219, 243 ; longiasimi tem- 
poris, 226 
Pr^tor, 11, 17, 83 
Praetorium jus, 17, 83 
Precario, 5^3 
Procurator, 97, 561 
Prodigus, 129, 162 
Fromissor, 424 
Proof, burthen of, 450, 569 
Provinciale solum, 219 
Puberty, 147 
Publicae res, 168 
Publicatio, 465 

Pupil, see Tutor; alienation by, 235 
Pupillary substitution, 284 


Q UADPUPES, 659 

I Quarta Antonina, 119, 296; 
legitima, or Palcidia, 296, 298 
Quasi possesaio, 195 ; traditio, 195 


SPA 

E EDHIBITIO, 454 
' Pegula Catoniana, 316 
Pelegatio, 123, 136 
Peligiosfe res. 171 
Keplication, 670 

Pes, 37, 165, 166; communes, 167 ; 
publicse, 168 ; nullius, 170 ; sa- 
crse, 171 ; religiosm, 171 ; sanctm, 
171 ; incorporales, 195 ; fungi- 
biles, 414 ; inter alios acta, 433 
Pescripta, 16, 83 

Pestitutio in integrum, 122, 337, 150 
Pe vocation of testaments, 289 
Pigbts, 27, 42 
Pivers, 168, 178 

n ACPAMENTI actio, 58 
k3 Sacrse res, 171 
Sale, effect of, in passing property, 
192 ; contract of, 451, 464 
Sanctse res, 171 
Satisdatio, 562 ; tutorum, 152 
Sea, 168 
Sea-sbore, 168 
Sectio bonorum, 465 
Semestria, 156 
Senate, 17, 82 

Senatus-consultum, 82; Claudia- 
num, 88, 406 ; Largianum, 390 ; 
Macedonianum, 554; Orphitia- 
niim, 376; Pegasiamim, 838; 
Sabiniauum, 361 ; Tertullianum, 
371 ; Trebellianum, 340 ; Yellei- 
anum, 234, 445 
Separatio, 300 
Serviens res, 147 

Servitus, 44, 196, &c. ; rusticorum 
praediorum, 197 ; urbanorum prge- 
diorum, 198, 199; mode of con- 
stituting, 202; mode of ex- 
tinguishing, 210; personal, 204 ; 
actions relating to, 213 
Servus, 31, 100, 101 ; appointed 
tutor, 640 ; appointed heir, 273 ; 
ordinarius,320; stipulations, 447; 
Yicpius, 320; corruptus, 493; 
orcinus, 349 ; servus poenae, 123 ; 
contracts made by, 549 
Slave, see Servus 
Slavery, 87 

Societas, 461 ; divisions of, 461 ; 

Societates vectigales, 462, 464 
Solutio, 481 
Spadones, 120 
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Specificatio, 176, 179 
Sponsalia, 109 
Sponsio, 421 
Sponsores, 443 
Spurii, 111 
Statu liber, 90 
Status, 28, 87, 115 
Stipulation, 420, &c. ; of slaves, 
426 j division of, 428; ineffec- 
tual, 430 ; Stipiilatio de rato, 
430 ; Aquiliana, 493 
Stoics, 13 
Stuprum, 111 

Substitutio vulgaris, 281 ; piipilla- 
ris, 284 ; quasi pupillaris, 285 
Sui beredes, 49, 300 ; order of suc- 
cession ab intestate, 354, 364 
Superficies, 215 


T estament, 245; modes of 

making, 246, 247, 249 ; calatis 
coniitiis, 245 ; per ses et libram, 
246, 250 ; procinctum, 246 ; tri- 
partitum, 249; military testa- 
ment, 254 ; destitutum, 289 ; ir- 
ritum, 257, 289 ; ruptum, 289 ; 
inofficiosum, 294 
Testament! factio, 250, 272, 325 
Theft, 490 
Theodosius, 21 
Thesaurus, 190 
Thing, 37 , 165 
Tignum, 184 
Tignum injunctum, 184 
Tradition, 47, 191, 193 ; quasi tra- 
ditio, 195 

Tranacriptium nomen, 449 
Treasure, 190 


^VOM 

Tribus, 2 

Triplicatio, 65, 577 

Turpitude, 36 

Tutela, 128 ; of women, 143 ; of 
patrons, 138; of parents, 139; 
nduciaria, 139 ; how ended, 147 

Tutor, 129 ; appointment of, by tes- 
tament, 131 ; legitimi tutores, 
134, fiduciarius, 140; dativus, 
140 ; excuses of, 155 ; suspected, 
160 

Twelve Tables, 6 


LPIAN, 20 
Universitas, 46, 169 
Usucapio, 47, 216 
Usurp atio, 226 
Usus, 211 
Ususfructus, 204 
Uterini, 367, 370 


Y ACANTIA bona, 223 
Venditio, 451 
Via, 198 

Vindicatio, 180, 510 
Yindicta, 91 


W AY, width of, 198 

Wife, 34 ; property of, 232, 
234, 537, 538 
Wild animals, 172 
Women, their power of adopting, 
120; under tutelage, 128, 143; 
could not bring public actions, 
161, 595 
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Edition. Crowm Svo. 75. 6d 

History of the Christian Church, 

from the Ascension of Christ to the Conver- 
sion of Constantine. By E. Burton, DiD. 
late Regius Prof, of Divinity in the Uni 
versity of Oxford. Fcp. Ss. 6c?. 


Biographical Works. 


A Memoir of Daniel Maclise, 

R.A. By W. Justin O' Driscoll, 
M.R.I.A. Barrister-at-Law. With Portrait 
and Woodcuts. Post Svo. price 7s. Qd. 

Memoirs of the Marquis of 

Pombul; with Extracts from his Writings 
and from Despatches in the State Papers 
Oflice. By the Condb Da Carnota, New 
Edition. 8vo. price 7s. 

Beminiscences of Fifty Years* 

By Mark Boy'd, Post Svo. price IO5. Qd. 

The Life of Isambard Kingdom 

Brunei, Civil Engineer. By Isambard 
Brunel, B.C.L. of Lincoln’s Inn, Chan- 
cellor of the Diocese of Ely. With Por- 
trait, Plates, and Woodcuts. Svo. 2 I 5 . 


The Life and Letters of the Eev. 

Sydney Smith. Edited by his Daughter, 
Lady Holland, and BJrs. Austin. New 
Edition, complete in One Yoliimo. Crown 
Svo. price 6s. 

Some Memorials of B. D. Hamp- 
den, Bishop of Hereford. Edited by his 
Daughter, Henrietta Hajmpden. Svo. 
with Portrait, price 125. 


The Life and Travels of George 

WMtefield, ’ M.A. By James Paterson 
Gledstone. Svo. price U*;. 


‘This pleasantly-writ- 
ten and genial biography 
of the most extraordi- 
nai7 preacher that Eng- 
land ever produced en- 
deavours, and we think 
with considerable suc- 
cess, to furnish the 


answer to a question 
wliich at first appears to 
he almost incapable <A 
any satisfactory solution 
—What was the secret of 
his extraordinary power.' 

ATHENiEUHT. 

a2 
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Memoir of Pope Sixtus the Pifth. 

B 7 Baron Hubner. Translated from the 
Original in French, with the Author’s 
sanction, by Hubert E. H. Jerningham. 
2 vols. 8 vo. f In the press. 

The Life and Letters of Faraday. 

By Hr. Bence Jones, Secretary of the 
Royal Institution. Second Edition, with 
Portrait and Woodcuts. 2 vols. 8 vo. 28s. 

Faraday as a Discoverer, By John 
Tyndall, LL.D. F.R.S. New and Cheaper 
Edition, with Two Portraits. Fcp. 8 vo. 
price os. 6d. 

Lives of the Lord Chancellors 

and Kci'pers of the Great Seal of Ireland, 
from the Earliest Tiine,s to the Reign of 
(^ueen Victoria. By J. R. O’Flanagan, 
M.R.I.A. Barrister. 2 vols. 8 vo. 3Gs. 

Dictionary of G-eneral Biography; 
containing Concise hlemoirs and Notices of 
the most Eminent Persons of all Countries, 
from the Earliest Ages to the Present Time. 
Edited by William L. R. Cates. 8vo. 
price 21 s. 

Life of the Duke of Wellington. 

By the Rev. G. R. Gleig, M.A. Popular 
Edition, carefully revised ; with copious 
Additions. Crown 8 vo. with Portrait, 6s. 

Father Mathew; a Biography. 

By John Francis Maguire, M.P. Popular 
Edition, with Portrait. Crown 8 vo. Bs. 6 c?. 


History of my Beligious Opinions. 

By J. H. Newman, D.H. Being the Sub- 
stance of Apologia pro YitS, SuS,. Post 8 vo. 
price 6 s. 

Letters and Life of Francis 

Bacon, including all his Occasional Works. 
Collected and edited, with a Commentary, 
fey J. Spedding. Vols. I. & II. 8 vo. 24s. 
Vols. III. & IV. 24s. Vol. V. 12s. 

Felix Mendelssohn’s Letters f!rom 

Italy and Switzerland, and Letters from 
1833 to 1847, translated by Lady Wallace, 
With Portrait. 2 vols. crown 8 vo. 5s. each. 

Memoirs of Sir Henry Havelock, 
K.C.B. By John Clark, Marshman. 
People’s Edition, with Portrait. Crown 8 vo. 
price 3s. 6 c?. 

Essays in Ecclesiastical Biogra- 
phy. By the Right Hon. Sir J. Stephen, 
LL.H. Cabinet Edition. Crovm 8 vo. 7 s. 6 c?. 

Vicissitudes of Families. By Sir 
J. Bernard Burke, C.B. Ulster King of 
Arms. New Edition, remodelled and en- 
larged. 2 vols. crown 8 vo. 21 s. 

Lives of the Queens of England. 

By Agnes Strickland. Library Edition, 
newly revised ; with Portraits of every 
Queen, Autographs, and Vignettes. 8 vols. 
post 8 vo. 7s. 6 c?. each. 

Maunder’s Biographical Trea- 
sury. Thirteenth Edition, reconstructed and 
partly re-written, with above 1,000 additional 
Memoirs, by W. L. R. Cates. Fcp. 6s. 


Criticism^ Philosophy, Polity, 


On Eepresentative Government. 
By John Stuart Mill. Third Edition. 
Svo. 9s. crown 8 vo. 2 s. 

On Liberty. By the same Author. Fourth 
Edition. Post 8 vo. 7s. M. Crown 8 vo. 
Is. 4c?. 

Principles of Political Economy. By the 
same. Eighth Edition. 2 vols. 8 vo. 30s. or 
m 1 vol. crown 8 vo. 5s. 

Utilitarianism. By the same. 4th Edit. 8 vo. 5a. 
Dissertations and Discussions. By the 
same Author. Second Edition. 3 vols. 8 vo. 
price 36s. 

Examination of Sir W. Hamilton's 
Philosophy, and of the principal Philoso- 
phical Questions discussed in his Writings. 
By the same. Third Edition. 8 vo; IGs. 

The Subjection of Women* By 

John Stuart Mill. New Edition. Post 
8 vo 5s, 


Inaugural Address clolivored to the 
University of St. Andrews. By John 
Stuart Mill. 8vo. 5s. Crown 8 vo. Is. 

Analysis of the Fhenomena of 

the Human Mind. By James Mill. A 
New Edition, with Notes, Illustrative and 
Critical, by Alexander Bain, Andrew 
Findlatkr, and Gkorcje Grote. Edited, 
with additional Notes, by John Stuart 
Mill. 2 vols. 8 vo. priori 28s. 

The Elements of Political Eco- 
nomy. By Henry Dunning Maclkod, 
M.A, Barrister-at-Law. 8to. 10s, 

A Dictionary of Political Economy; 
Biographical, Bibliographical, Historical, 
and Practical. By the same Author. Vol. 
1. royal 8 vo. 30s, 
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Lord Bacon's Works, collected 

and edited bj R. L. Ellis, M.A. J. Sped- 
DiNG, M.A. and D. D. Heath. New 
and Cheaper Edition. 7 yoIs. Svo. price 
£3 13s. 6 d 

A System of Logic, BatiocinatiTe 

and Inductive. By John Stuakt Mill. 
SeYentb Edition. 2 vols. 8yo. 25s. 

Analysis of Mr. Mill’s System of 

Logic. By W. Stebbing, M.A. New 
Edition. 12ino. 3s. 6d. 

The Institutes of Justinian; with 

English Introduction, Translation, and 
Notes. By T. C. S.^ntdars, M.A. Bai*rister- 
at-Law. New Edition. Svo. 15s. 

The Ethics of Aristotle ; with Essays 
and Notes. By Sir A. Grant, Bart. M.A. 
LL.D. Second Edition, revised and com- 
pleted. 2 vols. Svo. price 28s. 

The Mcomachean Ethics of Aris- 
totle. Newly translated into English. By 
R. Williams, B.A. Fellow and late Lec- 
turer Merton College, Oxford. Svo. 12s. 

Bacon’s Essays, with Annotations. 
By R. Whately, D.D. late Archbishop of 
Dublin. Sixth Edition. Svo. 10s. 6d. 

Elements of Logic. By R. Whately, 
D.D. late Ai'chbishop of Dublin. New 
Edition. Svo. 10s. Qd. crown Svo. 4s. Od 

Elements of Hhetorie. By the same 
Author. New Edition. Svo. lOs. 6 d. Crown 
Svo. 4s. 6d. 

English Synonymes. ByE. JaneWhately, 
Edited by Archbishop Whately. 6 th 
Edition. Fcp. 3s. 

An Outline of the INecessary 

Laws of Thought : a Treatise on Pure and 
Applied Logic. By the Most Rev. W. 
Thomson, D.D. Archbishop of York. Ninth 
Thousand. Crown Svo. 5s. Gd 

The Election of Bepresentatives, 

Parliamentary and Alunicipal ; a Treatise. 
By Thomas Hare, Barrister-at~Law. Third 
Edition, with Additions. Crown Svo. 6 s. 

Speeches of the Bight Hon. Lord 

Macaulay, corrected by Himself. People’s 
Edition, crown Svo. 3s, 6 d 

Lord Macaulay’s Speeches on 

Paxliamentary Reform in 1831 and 1832. 
16mo. price One Shilling. 

Walker’s Pronouncing Diction- 
ary of the English Language. Thoroughly 
revised Editions, by B. H. Smakt. Svo. 
12 s. 16mo. 6 s. 


A Dictionary of the English 
Language. By R. G. Lathj«i, M.A. M,D. 
E.R.S. Founded on the Dictionary of Dr. S. 
Johnson, as edited by the Rev.H. J. Todd, 
with numerous Emendations and Additions. 
4 vols. 4to. price £7. 

Thesaurus of English Words and 

Phrases, classified and arranged so as to 
facilitate the expression of Ideas, and assist 
in Literary Composition. By P. M. Roget, 
M.D. New Edition. Crown Svo. 10 s. 6 d 

The Debater ; a Series of Complete 
Debates, Outlinesof Debates, and Questions 
for Discussion. By F. Eowton. Fcp. 6s. 

Lectures on the Science of Lan- 
guage. By F. IVlAx MiiLLER, M.A. &c. 
Foreign Member of the French Institute. 
Sixth Edition. 2 vols. crown Svo price 16a 

Chapters on Language. By F. W. 
F^urr^ue, M.A. F.R.S. Head Master of 
Marlborough College. Crown Svo. 8 s. 6 c?. 

Southey’s Doctor, complete in One 
Yolume, edited by the Rev. J.W. Warter, 
B.D. Square crown Svo. 12a 6 d 

Historical and Critical Commen- 
tary on the Old Testament; with a New 
Translation. By M. M, Kalisch, Ph.D. 
YoL I. Genesis^ Svo. 18a or adapted for the 
General Reader, 12a Yol. II. Exodus^ 15a 
or adapted for the General Reader, 12s. 
Yol HI. Leviticus, Part I. Ida or adapted 
for the General Reader, 85 . 

A Hebrew Grammar, with. Exercises. 
By the same. Part I. Outlines with Exer- 
cises, Svo. 12jj. 6 cZ. Key, os. Part 11. Ex- 
ceptional Forms and Constructions, 12s. 64 ?. 

Manual of English Literature, 

Historical and Critical : with a Chapter on 
English Metres. By Thomas Arnold, M.A. 
Second Edition. Crown Svo. 7s. Qd. 

A Latin-English Dictionary. By 
John T. White, D.D. Oxon. and J. E. 
Riddle, M.A. Oxon. Third Edition, re- 
vised. 2 vols. 4to. pp. 2,128, price 42^. 

White’s College Latin-English Diction- 
ary (Intermediate Size), abridged from the 
Parent Work for the use of University 
Students. Medium Svo. pp. 1,048, price 18s 

White’s Junior Student’s Complete 
Latin-English andEnglish-Latin Dictionary. 
Revised Edition. Square 12mo. pp. 1,058, 
price 12 s. 

Senaratelv /English-Latin, 5s. U. 
beparareiy -|_latin-English, 7 s. 6 d. 
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An EngMsh-G-reek Lexicon, con- 
taining all the Greek Words used by Writers 
of good authority. By C. D. Yonge, B.A. 
New Edition. 4to. 21s. 

Mr. Yonge’s Hew Lexicon, En- 
glish and Greek, abridged from his larger 
work (as above), S(iuare 12ino. 8s. 6cf. 

The Mastery of Languages; or, 
tlie Art of Speaking Foreign Tongues 
Idiomatically. By Thoivlis Prendergast, 
late of the Civil Service at Madras. Second 
Edition. 8vo. 6s. 

A Greek-Engiish Lexicon. Com- 
piled by H. G. LtddelLj D.D. Bean of 
Christ Church, and H. Scott, D.D, Dean 
of Rochester. Sixth Edition. Crown 4to. 
price 36s. 

A Lexicon, Greek and English, 

abridged for Schools from Liddell and 
Scott’s Greek-Engli&h Lexicon. Twelfth 
Edition. Square 12mo. 7s. 6r/. 


A Practical Dictionary of the 

French and English Languages. By Pro- 
fessor Leon Cont,(VNSEAu, many years 
French Examiner for Military and Civil 
Appointments, &c. New Edition, carefully 
rerised. Post 8vo. 10s. 6d 

Contansean’s Pocket Dictionary, 

French and English, abridged from the 
Practical Dictionary, by the Author. New 
Edition. ISmo. price 8s. 

A Sanskrit-Bnglish Dictionary. 

The Sanskrit words printed both in the 
original Devanagari and in Roman letters ; 
with References to the Best Editions of 
Sanslcrit Authors, and with Etymologies 
and comparisons of Cognate Words chiefly 
in Greek, Latin, Gothic, and Anglo-Saxon. 
Compiled by T. Benfey. 8vo. 52s. 6d 

Hew Practical Dictionary of the 

German Language; German-English, and 
English-German. By the Rev. W. L. 
Blackley, M.A. and Dr. Carl Martin 
Friedlander. Post 8yo, 7s. M. 


Miscellaneous Works and Popular Metaphysics. 


The Essays and Contributions of 

A. K. H. B. Uniform Editions 

Recreations of a Country Parson. 
First and Second Series, 3s. 6d each. 

The Commonplace Philosopher in 
To'^ra and Country. Crown 8vo. 3s. 6d 

Leisure Hours in Town ; Essays Consola- 
tor\q,®sthelical, Moral, Social, and Domestic. 
Crown Svo. 3s. 6rf. 

The Autumn Holidays of a Country 
Parson. Crown Svo. 3s. %d. 

The Graver Thoughts of a Country 
Parson. First and Second Series, crown 
Svo. 3s. 6d each. 

Critical Essays of a Country Parson, 
selected from Essays contributed to Fraser's 
3Ingazine. Crown Svo. 3s. 6d. 

Sunday Afternoons at the Parish 
Church of a Scottish University City. 
Cro;vn 8vo. 3s. 6d. 

Lessons of Middle Age, with some 
Account of various Cities and Mon. 
Crown Svo. 3s. Ocf. 

Counsel and Comfort Spoken from a 
City Pulpit. Crowm Svo. 3s. 6d. 

Changed Aspects of Unchanged 
Tmths ; Memorials of St. Andrews Sundays, 
Crown 8vo. 3s. 6d. 

Present-Day Thoughts; Memorials of 
St. Andrews Sundays. Crown Svo. 3s. 6d. 


Short Studies on Great Subjects. 

By Jajies Anthony Froude, M.A. late 
Fellow of Exeter College, Oxford. Third 
Edition. Svo. 12s. Second Series, Svo. 12s. 

Lord Macaulay’s Miscellaneous 

Writings: — 

Library Edition, 2 vols. Svo. Portrait, 21s. 
People’s Edition, 1 vol. crown Svo. 4s. 6d. 

Lord Macaulay’s Miscellaneous 

Writings and Speeches. Student’s Edition, 
in One Tolumc, crown Svo. price' Gs. 

The Hev. Sydney Smith’s Mis- 
cellaneous Work.^, including Peter Plymley's 
Letters, Articles contributed to the Fdm- 
hiirgh Fevieir, Letters to Archdeacon Single- 
ton, and other Miscellaneous Writings, 1 
vol. crowm Svo. 6s. 

The Wit and Wisdom of the Bcv. 
Sydney Smith; a Selection of the most 
memorable Passages in his Writings and 
Conversation. Crown Svo. 3s. 6^/. 

The Eclipso of Faith ; or, a Tisit to a 
Religions Sceptic, By IIilnry Rogkr.s, 
Twelfth Edition. Fcp. Svo. Bs. 

Defence of the Eclipse of Faith, by its 
Author, Third Edition. Pep. Svo, 3s. fhi 

Selections from the Correspondence 
of R. E. XL Groyson, By the name Author. 
Third Edition. Croivn 8vo. 7s. Gd. 
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^Families of Speech, Four Lectures 
delivered at the Royal Institution of Great 
Britain. By the Rev. F. W. Fabbar, 
M.A. F.R.S. Post 8vo. vrith 2 Maps, 5s. 6d. 

Chips from a G-erman Workshop ; 

being Essays on the Science of Religion, 
and on Mythology, Traditions, and Customs. 
By F. Max Muller, M.A. &c. Foreign 
Member of the French Institute, 3 vols. 
8vo. £2. 

An Introduction to Mental Phi- 
losophy, on the Inductive Method. By 
J. D. Mobell, M.A. LL.D. 8vo. 12s. 

Blements of Psychology, containing the 
Analysis of the InteUectuM Powers. By 
the same Author. Post 8vo. 7s. 

The Secret of Hegel: being the 
Hegelian System in Origin, Principle, Form, 
and Matter. By James Hutchison Stir- 
ling-. 2 vols. 8vo. 28s. 

Sir William Hamilton; being the Philo- 
sophy of Perception : an Analysis. By the 
same Author. 8vo. 5s. 

The Senses and the Intellect. 
By Alexander Bain, LL.D, Prof, of Logic 
in the Univ. of Aberdeen. Third Edition. 
8vo. 15s. 

Mental and Moral Science : a 

Compendium of Psychology and Ethics. 
By Alexander Bain, LL.D. Second 
Edition. Cronm 8vo. 10s. Gd. 


, tTeberweg’s System of Logic,. 

and History of Logical Doctrines. Trans- 
lated, with Hotes and Appendices, by T. M. 
Lindsay, M.A. F.R.S.E. 8vo. price 16s, 

The Philosophy of Necessity; or, 

Natural Law as applicable to Mental, Moral, 
and Social Science. By Charles Bray. 
Second Edition. 8vo. 9s. 

The Education of the Peelings and 
Affections. By the same Anther. Third 
Edition. 8vo. 3s. Gd. 

On Force, its Mental and Moral Corre- 
lates. By the same Author. 8vo. 5s. 

Time and Space; a Metaphysical 
Essay. By Shadworth H. Hodgson. 
8 VO. price 16s. 

The Theory of Practice ; an Ethical 
Inquiry. By Shadworth H. Hodgson. 
2 vols. 8vo. price 24s. 

A Treatise on Human Nature; 

i being an Attempt to Introduce the Expe- 
rimental Method of Reasoning into Moral 
Subjects. By David Hume. Edited, with 
Notes, &c. by T. H. Green, Fellow, and 
T. H. Grose, late Scholar, of Balliol Col 
lege, Oxford. [Tw the press. 

Essays Moral, Political, and Li- 
terary. By Da^td Hujie. By the same 
Editors. [In the press. 

The above will form a new edition of 
David Hume’s Philosophical Works, com- 
plete in Four Volumes, but to be had in Two 
separate Sections as announced. 


Astronomy, Meteorology, Popular Geography, ^'c. 


Outlines of Astronomy. By Sir 

J. F. W. HbrscheL, Bart. M.A, Eleventh 
Edition, with Plates and 'Woodcuts. Square 
crown 8vo. 12s. 

Other Worlds than Ours; the 

Plurality of Worlds Studied under the 
Light of Recent Scicntiiic Researches. By 
R. A. Proctor, B.A. F.R.A.S. Second 
Edition, revised and enlarged; with 14 
Illustrations. Crown 8vo. 10s, Gd. 

The Sun ; Ruler, Light, Eire, and 

Life of the l^lanotary System. By Richard 
A. Proctor, B.A. F.R.A.S. With 10 1'lates 
(7 coloured) and 107 Woodcuts. Crown 
8vo. price 14s. 

Saturn, and its System. By the same 
Author. 8vo. with 14 Plates, 14s. 


Celestial Objects for Common 

Telescopes. By T. W. Webb, M.A. F.R.A.S. 
Second Edition, revised and enlarged, with 
Map of the Moon and Woodcuts. 16mo. 
price 7s. Gd. 

Navigation and Nautical As- 
tronomy (Practical, Theoretical, Scientific) 
for the use of Students and Practical Men. 
By J. Merripield, F.R.A.S. and H, 
Evers. 8vo. 14s. 

The Canadian Dominion. By 

Charles Marshall. With 6 Illustrations 
on Wood. 8vo. price 12s. 6<i. 

A General Dictionaiy of Geo- 
graphy, Descriptive, Physical, Statistical, 
and Historical ; forming a complete 
Gazetteer of the World. By A. Keith 
Johnston, F.R.S.E. New Edition. 8vo. 
price Sts. Gd. 
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A Manual of Geograpliy, Physical, 
Indnstrial, and Political. By W. Hughes, 
P.K.G.S. Prof, of Geog. in King’s CoU. and in 
Queen’s Coll.Lond. With 6 Maps. Pep. 7s. 6<?. 

Maimder’s Treasray of Geogra- 
phy, Physical, Historical, Descriptive, and 
Political. Edited by W. Hughes, F.E.G.S. 
With 7 Maps and 16 Plates. Pep. 6s. 


The Public Schools Atlas of 

Modern Geography. In Thirty-one Maps, 
exhibiting clearly the more important 
Physical Features of the Countries deli- 
neated, and Noting all the Chief Places of 
Historical, Commercial, and Social Interest. 
Edited, with an Introduction, by the Kev. 
G. Butler, M.A. Imperial quarto, price 
3s. 6^. sewed; 6s. cloth. {Nearly ready. 


Natural History and Popular Science.- 


Ganot’s Elementary Treatise on 

Physics, Experimental and Applied, for the 
use of Colleges and Schools. Translated and 
Edited with the Author’s sanction by 
E. Atkinson, Ph.D. P.C.S. New Edition, 
revised and enlarged ; with a Coloured Plate 
and 620 Woodcuts. Post Svo. 15s. 

The Elements of Physics or 

Natural Philosophy. By Neil Arnott, 
M.D. F.II.S. Physician-Extraordinary to 
the Queen. Sixth Edition, re-written and 
completed. 2 Parts, Svo. 21s, 

Dove’s Law of Storms, considered in 
connexion with the ordinary Movements of 
the Atmosphere. Translated by R. H. 
Scott, M.A. T.C.D. Svo. 10s. Qd. 

Sound : a Course of Eight Lectures de- 
livered at the Royal Institution of Great 
Britain. By Professor John Tyndall, 
LL.D. F.R.S. New Edition, with Portrait 
and Woodcuts. Crowm Svo. 9s. 

Heat a Mode of Motion. By Pro- 
fessor John Tyndall, LL.D. F.R.S. Fourth 
Edition. Crown Svo. with Woodcuts, 
price 10s. 6J. 

Researches on Diamagnetism 

and Magne-Crystallic Action ; including 
the Question of Diamagnetic Polarity. By 
Professor Tyndall. With 6 Plates and 
many Woodcuts. Svo. 14s. 

Hotes of a Course of Hine Lec- 
tures on Light, delivered at the Royal 
Institution, a.d, 1869. By Professor Tyn- 
dall. Crown Svo. Is. sewed, or Is. Qd. 
cloth. 

Hotes of a Course of Seven Lec- 
tures on Electrical Phenomena and Theories, 
delivered at the Royal Institution, a.d. 1870. 
By Professor Tyndall. Crown Svo. Is. 
sewed, or Is. Qd. cloth. 

A Treatise on Electricity, in 
Theory and Practice, By A. De La Rive, 
Prof, in the Academy of Geneva. Trans- 
lated by C. V. Walker, F.RS. 3 vols. 
Svo. with Woodcuts, £8 13s. 


Fragments of Science for Un- 
scientific People; a Series of detached 
Essays, Lectures, and Reviews. By John 
Tyndall, LL.D. F.R.S. Second Edition. 
Svo. price 14s. 

Light Science for Leisure Hours; 

a Series of Familiar Essays on Scientific 
Subjects, Natural Phenomena, &c. By 
R. A. Proctor, B.A. F.R.A.S. Crown Svo. 
price 7s. Qd. 

Light : its Influence on Life and Health. 
By Forbes Winslow. M.D. D.C.L. Oxon. 
(Hon.) Fcp. Svo. 6s. 

The Correlation of Physical 
Forces. By W. R. Grove, Q.C. V.P.R.S. 
Fifth Edition, revised, and Augmented by a 
Discourse on Continuity. Svo. 10.?. 6c?. 
The Discourse, separately, price 2s. 6c?. 

The Beginning : its When and its 

How. By Mungo Ponton, F.R.S.E, Post 
Svo. with very numerous Illustrations, 18s. 

Manual of Geology. ByS.HAuoHTON, 
M.D. F.R.S. FeUow of Trin. Coll, and Prof, 
of Geol. in the TJniv. of Dublin. Second 
Edition, with 66 Woodcuts. Fcp. 7s. 6c?. 

Van Der Hoeven’s Handbook of 

Zoology. Translated from the Second 
Dutch Edition by the Rev. W. Clark, 
M.D. F.R.S. 2 vols. Svo. with 24. Plates of 
Figures, 60s. 

Professor Owen’s Lectures on 

the Comparative Anatomy and Physiology 
of the Invertebrate Animals. Second 
Edition, mth 236 Woodcuts. Svo. 21s. 

The Comparative Anatomy and 

Physiology of the Vertebrate Xnimals, By 
RiciLtRD Owen, F.RS. D.C.L. With 
1,472 Woodcuts. 3 vols. Svo. £3 13s. 6c?. 

Insects at Home. By the Rev. J. <3t. 
Wood, M.A., F.L.S. With a Frontispiece 
in Colours, 21 full-page Illustrations and 
about 700 smaller Illustrations from original 
designs engraved on Wood by G, Pearson. 
Svo. price 2Ia. 
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Homes without Hands : a Descrip- 
tion of the Habitations of Animals , classed 
according to their Principle of Construction. 
By Rev. J. G. Wood, M.A. F.L.S. With 
about 140 Yignettes on Wood. 8vo. 21s. 

Strange Dwellings; being a De- 
scription of the Habitations of Animflia^ 
abridged from ‘Homes without Hands.’ 
By J. G. Wood, M.A. P.L.S. With a New 
Frontispiece and about 60 other Woodcut 
Illustrations. Crown 8vo. price 7s. Qd. 

The Harmonies of Hatnre and 

Unity of Creation. By Dr. G. Hartwig. 
8vo. with numerous Illustrations, 18s. 

The Sea and its Living Wonders. By 
the same Author. Third Edition, enlarged. 
8vo. with many Illustrations, 21s. 

The Tropical World. By the same Author. 
With 8 Chromoxylographs and 172 Wood- 
cuts. 8vo. 21s. 

The Subterranean World. By the same 
Author. With 3 Maps and about 80 Wood- 
cut Illustrations, including 8 full size of 
page. 8vo. price 21s. 

The Polar World: a Popular Description of 
Man and Nature in the Arctic and Antarctic 
Regions of the Globe. By the same Author. 
With 8 Chromoxylographs, 3 Maps, and 85 
Woodcuts. 8vo. 21s. 

The Origin of Civilisation and 

the Primitive Condition of Man ; Mental 
and Social Condition of Savages. By Sir 
John Lubbock, Bart. M.P. F.R.S. Second 
Edition, revised, vith 25 Woodcuts. 8vo. 
price 16jy. 

The Primitive Inhabitants of 

Scandinavia. Containing a Description of 
the Implements, Dwellings, Tombs, and 
Mode of Living of the SavJiges in the North 
of Europe during the Stone Age. By Sven 
Nilsson. 8vo. Plates and Woodcuts, 18s. 


Bible Animals ; being a Description of 
Every Living Creature mentioned in the 
Scriptures, from the Ape to the Coral. By 
the Rev. J. G. ^Vood, M.A. F.L.S. With 
about 100 Vignettes on Wood. 8vo. 21s. 

A Pamiiiar History of Birds. 
By E. St^inley, D.D. late Lord Bishop of 
Norwich. Fcp. with Woodcuts, 3s. 

Kirby and Spence’s Introduction 

to Entomology, or Elements of the Natural 
History of Insects. Crown 8vo. 5s. 

Mamider’s Treasury of Natural 

Historj’-, or Popular Dictionary of Zoology. 
Revised and corrected by T. S. Cobeold, 
M.D. Fcp. with 900 Woodcuts, 6s. 

The Elements of Botany foi 
Families and Schools. Tenth Edition, re- 
vised by THOJVLts Moore, F.L.S. Fcp 
with 154 Woodcuts, 2s. Qd. 

The Treasury of Botany, or 

Popular Dictionary of the Vegetable King- 
dom ; with which is incorporated a Glos- 
sary of Botanical Terms. Edited by 
J. Bindley, F.R.S. and T. Moore, F.L.S. 
Pp. 1,274, with 274 Woodcuts and 20 Steel 
Plates. Two Parts, fcp. 8vo. 12s. 

The Rose Amateur’s Guide. By 

Thomas Rivers. New Edition. Fcp. 4s. 

Loudon’sEncyclopsedia of Plants ; 

comprising the Specific Character, Descrip- 
tion, Culture, History, &c. of aO the Plants 
found in Great Britain. With upwards of 
12,000 Woodcuts. 8vo. 42s. 

Maunder’s Scientific and Lite- 
rary Treasury ; a Popular Encyclopaedia of 
Science, Literature, and Art, New Edition, 
in part rewritten, with above 1,000 new 
articles, by J. Y. Johnson. Fcp. 6s. 

A Dictionary of Science, Litera- 
ture, and Art. Fourth Edition, re-edited 
by the late W. T. Brande (the Author) 
and George W. Cox, M.A. 3 vols. mediiun 
8vo. price 63s. cloth. 


Chemistry, Medicine, Surgery, and the Allied Sciences, 


A Dictionary of Chemistry and 

the Allied Branches of other Sciences. By 
Henry Watts, F.C.S. assisted by eminent 
Scientific and Practical Chemists. 5 vols. 
medium 8vo. price £7 3s. 

Elements of Chemistry, Theore- 
tical and Practical. By William A. 
Miller, M.D. LL.D, Professor of Chemis- 
try, King’s College, London. Fourth Edi- 
tion. 3 vols, 8vo. £3. 

Part L Chemical Physios, 15s. 
Part II. Inorganic Chemistry, 21*. 
Part HI. Organic Chemistry, 24*. 


A Manual of Chemistry, De- 
scriptive and Theoretical. By William 
Odling, M.B. F.R.S. Part I. 8vo. 9s. 
Part II. nearly ready. 

A Course of Practical Chemistry, 

for the use of Medical Students. By 
W. Odling, M.B. F.R.S. New Edition, with 
70 new Woodcuts. Crown 8vo. 7s. 6d. 

Select Methods in Chemical 

Analysis, chiefly Inorganic. By William 
Crookes, F.R.S. With 22 Woodcuts. 
Crown 8vo. price 12*. 6c?. 
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Outlines of Chemistry; or, Brief 
Notes of Chemical Facts. By the same 
Author. Crown 8 vo. 7s. 6 d 
Lectures ou Animal Clieinistry Deliverr-d 
at the Eoyal College of Physicians in 18C5. 
By the same Author. Cro^vn 8 vo. 4s. &d. 
Lectures on tlie Ohesnical Ohauges of 
Carbon, delivered at the Royal Institution 
of Great Britain. By the same Author. 
Cro'svii 8 vo. 4s. 6 c?. 

Chemical INotes for the Lecture 

Room. By Tiroaus Wood, F.C.S, 2 vols. 
crown 8 vo. I. on Heat, &c. price 3s. 6 c?. 
11. on the Metals, price 5s. 

A Treatise on Medical Elec- 
tricity, Theoretical and Practical 5 and its 
Use in the Treatment of Paralysis, Neu- 
ralgia, and other Diseases. By Julius 
Altiiaus, M.D. &c. Second Edition, with 
Plate and G2 Woodcuts. Post 8 vo. price los. 

The Biagnosis, Pathology, and 
Treatment of Diseases of Women ; including 
the Diagnosis of Pregnancy. By Gbaily 
Hewitt, M.D. &c. Preddent of the Obste- j 
trical Society of London. Second Edition, i 
enlarged 5 with 116 Woodcuts, 8 vo. 24s. j 

Lectures on the Diseases of In- I 
fancy and Childhood. By Chaeles West, 1 
M.D*. &c. Fifth Edition. 8 vo. 16s. I 

On Some Disorders of the INer- ' 

Vi.us System in Childhood. Being the i 
Lunileian Lectures delivered before the 
Royal College of Physicians in March 1871. 
By Chaeles West, M.D. Crown 8 vo. 5s. 

On the Surgical Treatment of 

Children’s Diseases. By T. Hollies, M.A. 
&c. late Surgeon to the Hospital for Sick 
Children. Second Edition, with 9 Plates 
and 112 Woodcuts. 8 vo, 21 s. 

A System of Surgery, Theoretical 
and Practical, in Treatises by Tarioiis 
Authors. Edited by T. Holmes, M.A. &c. 
Surgeon and Lecturer on Surgery at St. 
George’s Hospital, and Surgoon-in-Chief to 
the Metropolitan Police. Second Edition, 
thoroughly revised, with numerous Illus- 
trations. 5 vols. 8 VO. £5 55 . 

Lectures on the Principles and 

Practice of Physic. By Sir THo:uAa Wat- 
son, Bi'.rt. M.D. Physician-in-Ordinarj’' to 
the Queen. Fifth Edition, thoroughly re- 
vised. 2 vols. Svo. price SQs. 

Lectures on Surgical Pathology. 

By Sir James Paget, Bart. P.R.S. Third 
Edition, revised and re-edited by the Author 
andF Professor W. Turnee, M.B. Svo. with 
131 Woodcuts, 2 I 5 . 


Cooper’s Dictionary of Practical 

Surgery and Encyclopoedia of Surgical 
Science. New Edition, brought down to 
the present time. By S. A. Lane, Surgeon to 
St. Mary’s Plospital, &c. assisted by various 
Eminent Surgeons. Vol. II. Svo. com- 
pleting the work. {_In the press. 

On Chronic Bronchitis, especially 
as connected with Gout, Emphysema, and 
Diseases of the Heart. By E. Headlaim 
Geebnhow, M.D. F.R.C.P. See. Svo. 7s. . 

The Climate of the South of 

France as Suited to Invalids ; with Notices 
of Mediterranean and other Winter Sta- 
tions. By C. T. Williams, M.A. M.D. 
Oxon, Physician to the Hospital for Con- 
sumption at Brorapton. Second Edition. 
Crown Svo. 65 . 

Pulmonary Consumption ; its 
Nature, Varieties, and Treatment : with an 
Analysis of One Thousand Cases to exem- 
plify its Duration. By C. J. B. Williams, 
M.D. F.R.S. and C. T. WiLLiAr.rs, M.A. 
M.D. Oxon. Physicians to the Hospital for 
CoiLsiimption at Brompton. Post 8 vo. 
X>rice 10s. 6 d 

Cliuieal Lectures on Diseases of 

the Liver, Jaundice, and Abdominal Dropsy. 
By C. HIuEcmsoN, M.D. Physician and 
Lecturer on the Practice of Medicine, 
Middlesex Hospital. Post Svo. with 25 
Woodcuts, IO 5 . S>d. 

Anatomy, Descriptive and Sur- 
gical, By Heney Gray, F.R.S. With 
about 410 Woodcuts from Dissections. Fifth 
Edition, by T. Holmes, M.A. Cantab. With 
a New Introduction by the Editor. Royal 
Svo. 285 . 

Clinical ITotes on Diseases of 

the Larynx, investigated and treated with 
the assistance of the Laryngo.scopo. By 
W. jMAr.cKT, IM.D. F.R.S. Crown Svo. 
M-itli 5 Lithographs, Gs. 

The House I Live in ; or, Popular 
Illu.strj;tions of tlie Structure and Funetions 
of the Human Body. Edited by T. G. G rirriN . 
New Edition, with 25 Wootlcut.s. IGmo. 
price 2s. Gd. 

Physiological Anatomy and Phy- 
siology of Man. By the late R. B. Tudd, 
M.D. F.R.S. and W. Bowman, F.R.S. of 
King’s College. With numerous Illu.stra- 
tions, VoL. IL Svo, 255. 

Vol. I. Now Edition by Dr. Lionel S. 
Beale, F.R.S. in course of publication, 
with numerous Illustrations. Parts I. 
and II. price 7s. 6d. each. 
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Outlines of i*liysiology, HTiman 
and Comparatiye. By John Marshall, 
F.R.C.S. Professor of Surgery in University 
College, London, and. Surgeon to tlie Uni- 
versity College Hospital. 2 vols. crown 8 vo. 
witli 122 Woodcuts, 32s. 

Copland’s Dictionary of Practical 

Sledicine, abridged from the larger work, 
and throughout brought down to the pre- 
sent state of Medical Science. Sro. S 6 s. 


A Manual of Materia Mediea 

and Therapeutics, abridged from Dr. 
Pereira’s Elements by F. J. Farre, M.D. 
assisted by Pi. Bentley, IM.E.C.S. and by 
R. Waeington, F.R.S. 1 vol. 8vo. with 
90 Woodcuts, 21s. 

Thomson’s Conspectus of the 

British Pharmacopoeia. Twenty-fifth Edi- 
tion, corrected by E. Lloyd Biekett,M.D. 
18nio. 6s. 


The Fine Aris^ and 

In Fairyland ; Pictures from the Elf- 
World. By Richard Doyle. With a 
Poem by W. Allinghasi. With Sixteen 
Plates, containing Thirty-six Designs 
printed in Colours. Folio, 31s. Od. 

Life of John Gibson, E.A, 

Sculptor. Edited by Lady Eastlake. 

8 VO. 10s. 6d. 

Materials for a History of Oil 
Painting. By Sir Cilirles Locke East- 
lake, sometime President of the Royal 
Academy. 2 vols. 8 vo. 30s. 

Albert Burer, his Life and 

Works ; including Autobiographical Papers 
and Complete Catalogues. By Willlui 
B. Scott. With Six Etchings by the 
Author and other Illustrations. 8 vo. 16s. 

Half-Hour Lectures on the His- 
tory and Practice of the Fine and Orna- 
mental Arts. B3’'. W. B. Scott. Second 
Edition. Crown 8 vo. with 50 Woodcut 
Illustrations, 8 s. 6 <f, 

Italian Sculptors : Being a History of 
Sculpture in Northern, Southern, and East- 
ern Italy. By C. C. Perkins. With 30 
Etching.s and 13 Wood Engravings. Im- 
perial 8 vo. 42s. 

Tuscan Sculptors, their Lives, 

Works, and Times. By the same Author, 
With 45 Etchings and 28 Wood Engrav- 
ings. 2 vols. imperial 8 vo. 63s. 

The Chorale Book for England : 

the Hymns Translated by Miss C. Wink- 
worth 5 the Tunes arranged by Prof. W. 
S. Bennett and Otto Goldschmidt. 
Fcp. 4to. 12s, 6d. 

Six Lectures on Harmony, De- 
livered at the Royal Institution of Great 
Britain. ByG.A.MACi’ARREN. 8vo,10«.6rf. 


Illiisirated Editions, 

The 3New Testament, illustrated with 
Wood Engravings after the Early Masters 
chiefly of the Italian School. Crown 4to. 
63s. cloth, gilt top ; or £5 6 s. morocco. 

The Life of Man Symbolised by 

the Months of the Year in their Seasons 
and Phases. Text selected by Richard 
Pigot. 25 Illustrations on Wood from 
Original Designs by John Leighton, 
F.S.A. Quarto, 42s. 

Oats’ and Farlie’s Moral Em- 
blems ; with Aphorisms, Adages, and Pro- 
verbs of all Nations : comprising 121 Illus- 
trations on Wood by J. Leighton, F.S.A. 
with an appropriate Text by R. Pigot, 
Imperial 8 vo. 31s. 6d. 

Sacred and Legendary Art. By 

Mrs. Jameson. 6 vols. square crown 8 vo. 
price £5 15s. Gd. as follows 

Legends of thie Saints and Martyrs. 
Fifth Edition, with 19 Etchings and 187 
Woodcuts. 2 vols. price 31s. 6 d 
Legends of the Monastic Orders, Third 
Edition, with 11 Etchings and 88 Woodcuts. 
1 vol. price 21s. 

Legends "of the Madonna. Third Edition, 
with 27 Etcliings and 165 Woodcuts. 1 
vol, price 21 s, 

The History of Our Lord, with that of His 
Typos and Precursors. Completed by Lady 
Bastlake. Revised Edition, with 13 
Etchings and 281 Woodcuts. 2 vols. 
price 42s, 

Lyra Germanica, the Christian Year. 
Translated by Catherine Winkworth; 
with 125 Illustrations on Wood drawn by 
J. Leighton, E.S.A. Quarto, 21s. 

Lyra G-ermanica. the Christian Life, 
Translated by Catherine Winkworth ; 
with about 200 Woodcut Illustrations by 
J. Leighton, F.S.A. and other Artists. 
Quarto, 21s. 
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The Useful Arts, 

Q-'mlt’s Encyclopaedia of AxcM- 

tecture, with above 1,600 Woodcuts. Fifth 
Edition, with Alterations and considerable 
Additions, by Wyatt Papwobth. 8vo. 
price 52s. 6 ff. 

A Manual of Architecture : being 

a Concise History and Explanation of the 
principal Styles of European Architecture, 
Ancient, Medioeval, and Renaissance j mth 
their Chief Variations and a Glossary of 
Technical Terms. By Thomas Mitchell. 
With 150 Woodcuts. Crown 8 vo. 10s. 6 c?. 

History of the Gothic Kevival; 
an Attempt to shew how far the taste for 
Mediieral Architecture ■was retained in 
England during the last two centuries, and 
has been re-developed in the present. By 
Charles L. Eastlake, Architect. With 
many Illustrations. Imperial 8 vo. price 
Sis. 6 d. 

Hints on Household Taste in 

Furniture, Upholstery, and other Details. 
By Charles L, Eastlake, Architect. 
Second Edition, with about 90 Illustrations. 
Square cronm 8 vo. 185 . 

The Engineer’s Handbook ; ex- 
plaining the principles which should gaiide 
the yo'ung Engineer in the Construction of 
Machinery. By C. S. LoW’KDEs. PostSvo. Sa. 

Lathes and Turning, Simple, Me- 
chanical, and Ornament^. By W. Henry 
Northcott. With about 240 Illustrations 
on Steel and Wood. 8 vo. I 85 . 

Principles of Mechanism, designed 
for the use of Students in the Universities, 
and for Engineering Students generally. 
By'R. Willis, M.A. F.R.S. &c. Jacksonian 
Professor in the Univ. of Cambridge. Second 
Edition ; ■\vith 374 Woodcuts, 8 vo. 18s. 

Handbook of Practical Tele- 
graphy. By R. S. CULI.KT, Memb. Inst. 
C.E. Engineer-in-Chief of Telegraphs to 
the Post-Office. Fifth Edition, revised and 
enlarged ; with 118 Woodcuts and 9 Plates. 
8to. price Ma'. 

tire’s Dictionary of Arts, Manu- 
factures, and Mines. Sixth Edition, re- 
written and greatly enlarged by Robert 
Hunt, F.R.S. assisted by numerous Con- 
tributors, With 2,000 Woodcuts- 3 vola. 
medium 8 vo. £4 345 . 6 <f. 


Manufactures, ^c. 

Treatise on Mills and MUlwork- 

By Sir W, Fairbaien, Bart. F.R.S, New 
Edition, with 18 Plates and 322 Woodcuts. 
2 vols- 8 vo. 32s. 

Usefol Information for Engineers, By 
the same Author. First, Second, and 
Third Series, with many Plates and 
Woodcuts. 3 vols. crown 8 vo. 10a. 6 c?. each. 
The Application of Cast and Wrought 
Iron to Building Purposes. By the same 
Author, Fourth Edition, with 6 Plates and 
118 Woodcuts. 8 vo. 16s. 

Iron Ship Building, its History 

and Progress, as comprised in a Series of 
Experimental Researches. By Sir W. Fair- 
bairn, Bart. F.R.S. With 4 Plates and 
130 Woodcuts, 8 vo. 18a, 

Bncyclopsedia of Civil Engineer- 
ing, Historical, Theoretical, and Practical, 
By E. Cresy, C.E. With above 3,000 
Woodcuts. 8 vo. 42a. 

A Treatise on the Steam Engine, 

in its various Applications to Mines, Mills, 
Steam Narigation, Railways, and Agri- 
culture. By J. Bourne, C.E. New Edition ; 
with Portrait, 37 Plates, and 546 Woodcuts. 
4to. FJi-. 

Catechism of the Steam Engine, 

in its various Applications to Mines, Mills, 
Steam Navigation, Railways, and Agricul- 
ture. By John Bourne, C.E. New Edi- 
tion, with 89 Woodcuts. Fcp. 6 s. 

Becent Improvements in the 

Steam-Engine. By John Bourne, C.E, 
New Edition, including many New Ex- 
amples, wuth 124 Woodcuts. Fcp. Svo. 6 s. 

Bourne’s Examples of Modern 

Steam, Air, and Gas Engines of the ’most 
Approved Types, as employed for Pumping, 
for Driving Machineiy, for Locomotion, 
and for Agriculture, minutely and, prac- 
tically described. In course of publication, 
to bo completed in Twenty-four Parts, price 
2 a. 6 <?. each, forming One Volume, with 
abeut 50 Plates and 400 Woodcuts. 

A Treatise on the Screw ‘Pro- 
peller, Screw Vessels, and Screw Engines, 
as adapted for purposes of Peace and War, 
By John Bourne, C.E. Third JIMition, 
with 54 Plates and 287 Woodcuts. [Quarto, 
price 63s. 

Handbook of the Steam Engine. 

By John Bourne, O.K, forming a Kky to 
the Author’s Catechism of the Steam F.ngiue. 
With 67 Woodcuts. Fcp. 9s. 
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A History of the Machine- 

Wrought Hosiery and Lace Manufactures. 
By William Felkin, F.L.S. F.S.S. With 
several Illustrations. Eoyal 8yo. 21s, 

Mitchell’s Manual of Practical 

Assaying. Third Edition for the most part 
re-writtenj with all the recent Discoveries 
incorporated. By W. Crookes, F.K.S. 
With 188 Woodcuts. 8vo. 28s. 

Reimann’s Handbook of Aniline 

and its Derivatives; a Treatise on the 
Manufacture of Aniline and Aniline Colours. 
Eevised and edited by William Crookes, 
F.E.S. 8vo. with 5 Woodcuts, lOs. 6<i. 

On the Manufacture of Beet- 

Hoot Sugar in England and Ireland. By 
William Crookes, F.E,S. With 11 Wood- 
cuts. 8 VO. 8s. 6t?. 

Practical Treatise on Metallurgy, 
adapted from the last German Edition of 
Professor Keel’s Metallurgy by W. 
Crookes, F.R.S. &c. and E. EShrig, 
Ph.D. M.B. 3 vols, 8vo. with €25 Wood- * 
cuts, price £4 19s. 1 


Religiom and 

Old Testament Synonyms, their 

Bearing on Christian Faith and Practice. 
By the Rev. E. B. Girdlestoke, M.A. 8vo. 

\_Nearhj ready. 

Fundamentals; or, Bases of Belief 
concerning Man and Cod : a Handbook of 
Mental, Moral, and' Religious Philosophy. 
By the Rev. T. Griffith, M.A. 8vo. 
price 10s. 6cf. 

An Introduction to the Theology 

of the Church of England, in an Exposition 
of the Thirty-nine. Articles. By the Rev. 
T. P. Boultbee, M.A. Fcp. 8vo. price 6s. 

The Student’s Compendium of 

the Book of Common Prayer ; being Notes 
Historical and Explanatory of the Liturgy^' 
of the Church of England. By the Rev. H. 
Alldbn Nash. Fcp. 8vo. price 2s. M. 

Prayers Selected from the Col- 
lection of the late Baron Bunsen, and 
Translated by Catherine Winkwoeth. 
Part I. For the Family. Part II. Prayers 
jmd Meditations for Private Use. Pep. 
8vo. price 3s. M. 

Churches and their Creeds. By 

the Rev. Sir Philip Peering, Bart, late 
Scholar of Trin. Coll. Cambridge, and 
University Medallist. Crown 8vo. 10s. Gd, 


The Art of Perfumery ; the History 
and Theory of Odours, and the Methods of 
Extracting the Aromas of Plants. By Dr, 
Piesse, F.C.S. Third Edition, with 63 
Woodcuts. Crown 8vo, 10s. M. 

Ohemical, FTatuxal, and Physical Magio, 
for luvendes during the Holidays. By the 
same Author. With 38 Woodcuts. Fcp. 6s. 

Loudon’s EncyelopsBdia of Agri- 
culture: comprising the Laying-out, Im- 
provement, and Management of Landed 
Property, and the Cultivation and Economy 
of the Productions of Agriculture. With 
1,100 W'oodcuts. 8vo. 21s. 

London’s Encyclopaedia of Gardening ; 
comprising the Theory and Practice of 
Hoiriculture, Floriculture, Arboriculture, 
and Landscape Gardening. With 1,000 
Woodcuts. 8 VO. 21s. 

Eayldon’s Art of Valuing Rents 

and Tillages, and Claims of Tenants upon 
Quitting Farms, both at Michaelmas and 
I Lady-Day. Eighth Edition, revised by 
1 J. C. Morton. 8vo. 10s. 6c?. 


2Ioral Works. 

The Bible and Bopular Theology; 

a Re-statement of Truths and Principles, 
with special reference to recent works of 
Dr. Liddon, Lord Hatherley, and the Right 
Hon. W. E. Gladstone. By G. Vance 
Smith, B.A. Ph.D. 8vo. 7s. 6c?. 

The Truth of the Bible ; Evidence 
from the Mosaic and other Records of 
Creation ; the Origin and Antiquity of 
Man ; the Science of Scripture ; and from 
the Archeology of Different Nations of the 
Earth. By the Rev. B. W.- Savile, M.A. 
Crown 8vo. 7s. 6c?. 

Considerations on the Revision 

of the English New Testament. By C. J. 
Ellicott, D.D. Lord Bishop of Gloucester 
and Bristol. Post 8vo. price 7s. M. 

An Exposition of the 39 Articles, 

Historical and Doctrinal. By B. Harold 
Browne, D.D. Lord Bishop of Ely. Ninth 
Edition. 8vo. ICs. 

Examination-Q/iiestions on Bishop 
Browne’s Exposition of the Articles. By 
the Rev. J. Goble, M.A. Fcp. 3s. Qd. 

The Voyage and Shipwreck of 

St. Paul ; with Dissertations on the Ships 
and Navigation of the Ancients. By James 
Smith, F.R,S. Crown 8vo. Charts, 10s, Gdf* 



u 


JTEW WORKS PUBLISHED BY LONGMANS akd CO. 


TI10 Life and Epistles of St. 

Paul. By the Rev. W. J, Conybeare, 
M.A. and the Yon" Rev. J. S. Howson, 
B.D. Dean of Chester. Three Editions 

Library Editio>% with all the Original 
Illustrations, Maps, Landscapes on Steel, 
Woodcuts, &e. 2 vols. 4to. 48.s’. 

iNTERikiEDUTE Editioy, With a Selection 
of Maps, Plates, and Woodcuts. 2 vols. 
square crown 8vo. 31s. 6df. 

Student’s Edition, re%nsed and con- 
densed, with 46 Illustrations and Maps. 1 
vol. crown 8vo. 9s. 

EviderLce of the Truth of the 

Christian Religion derived from the Literal 
Fulfilment of Prophecy. By Alenlinder 
Keith, D.D. 37tli Edition, with numerous 
Plates, in square 8vo. 12s. 6rJ.; also the 
S9th Edition, in post 8vo. with 5 Plates, 6s. 

The History and Destiny of the World 
and of the Church, according to Scripture. 
By the same Author. Square Svo. wutli 40 
Illustrations, 10s. 

The History and Literature of 

the Israelites, according to the OH Testa- 
ment and the Apocrypha. By C, De 
Rothschild and A. De Rothschild. 
Second Edition. 2 vols. crown 8yo. 12s. 6d. 
Yol. I. I7ie Histoncal Books, 7s. 6d. 

Yol. II. The Prophetic and Foetical Writings, 
price 5s. 

Ewald’s History of Israel to the 

Death of Moses. Translated from the Ger- 
man. Edited, with a Preface and an Ap- 
pendix, by Russell Martineau, M.A. 
Second Edition. 2 vols. Svo. 24s. 

The See of Eome in the Middle 

Ages. By the Rev. Osw’'Ax.l> J. Reicthh., 
B.C.L. and M.A. Svo, 18s. 

The Pontificate of Pius the Hinth; 

being the Third Edition, enlarged ami 
continued, of ''Rome and its Rulei*.’ Bj’’ 
J. E. Maguire, M.P. Post Svo. Portrait, 
price 1 2s. 6/f, 

Ignatius Loyola and the Early 

Jesuits. By Stewart Rose New Edition, 
revised. Svo. with Portrait, IG.v'. 

An Introduction to the Study of 

the New Testament, Critical, Exegetical, 
and Theological. By the Rev. k Davidson, 
D.D. LL.D. 2 vols. Svo. BOs. 


A Critical and Grammatical Com- 
mentary on St. Paul’s Epistles. By C. J. 
Ellicott, D.D. Lord Bishop of Gloucester 
and Bristol. Svo. 

Galatians, Fourth Edition, Ss. 6d. 

SpResians, Fourth Edition, Ss.6d. 

Pastoral Epistles, Fourth Edition, 10s. 6d. 
Pbilippians, Oolossians, and PMlemon, 
Third Edition, 10s. 6d. 

Thessalomans, Third Edition, 7s. 6d. 

Historical Lectures on the Life of 

Our Lord Jesus Christ : being the Hulsean 
Lectures for 1859. By C. J. Ellicott, D.D. 
Lord Bishop of Gloucester and Bristol. 
Fifth Edition. Svo. 12s. 

The Greek Testament; with H otes, 
Grammatical and Exegetieal. By the Rev. 
W. Webster, M.A. and the Rev. W, F. 
Wilkinson, M.A. 2 vols. Svo. £2 4.s*. 

Home’s Introduction to the Cri- 
tical Study and Knowledge of the Holy 
Scriptures. Twelfth Edition ; with 4 Maps 
and 22 YHodcuts. 4 vols. 8vo. 42s. 

Compendious Introduction to the 
Study of the Bible. Edited by the Rev. 
John Ayre, M.A. lYith Maps, &c. Post 
Svo. 6s. 

The Treasury of Bible Know- 
ledge; being a Dictionary of the Books, 
Persons, Places, Events, and other Matters 
of which mention is made in Holy Scrip- 
ture. By Rev. J. Ayre, M.A. With 
Maps, 15 Plates, and numerous Woodcuts. 
Fcp. Svo. 6s. 

Every-day Scripture Bifdculties 

explained and illustrated. By J. E. Pres- 
cott, M.A. I. JIatthew and Murk ; II. Luke 
and John. 2 vols. Svo. price 9s. each. 

The Pentateuch and Book of 

Joshua Critically ICxamincd. By the Right 
Rev. J. W. Coi.KN.so, D.D, Lord Bishop of 
Natal. Crow'n Svo. price O.s'. 

The Pour Cardinal Virtues; 8 L\* 

ScnuoiiB for the, Day, in rehditm to the 
Buhlio .and Private lalJ of (’athoIicB. By 
the Rev, Oiuiv SnipLEY, M.A. Ctwii 
8vo. with FnmtiHpicee, 7s. Od. 

The Pormation of Christendom. 
ByT. W. Allikh. Barts I. and II. Svo. ' 
price 12.<}, each. 

Pour Discourses of Chrysostom, 

chiefly on tlie parable of the Rich Man and 
Lazarus. Translated by F. B.A. 

Crown Svo. 3s. Gd!. 
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Christendora’s Divisions; aPliiio- 

sopliical Sketch of the Divisions of the 
Christian Family in East and West. By 
EDMtTND S. Ffoulkes. Post 8vo. 7s. 
Paet II. Greeks and Lathis, price 15a. 

Thoughts for the Age. Ly Elizabeth 
M. SsyYiLL, Author of ‘Amy Herbert.’ 
New Edition. Fcp. 8vo. price 5s. 

Passing Tliotiglits on Eeligion. By the 
same Author. Fcp. 5s. 

Self-examination before Confirmation, 
By the same Author. 82mo. Is. 6c?. 

Tb-onghts for tbe Holy Week, for Young 
Persons. By the same Author. New 
Edition. Fcp. Svo. 2,s. 

Readings for a lYoatli Preparatory to. 
Confirmation from Writers of the Early ar.cl 
English Church. By the same. Fcp. 4s. 

Readings for Every Day in Lent, com- 
piled from the Writings of Bishop Jeremy 
Taylor. By the same Author. Fcp. 5s. 

Preparation for the Holy Commimion; 
the Devotions chiefly from the works of 
Jeremy Taylor. By the same. 32mo. 3s. 

Principles of Education drawn from 
Nature and Bevelation, and Applied to 
Female Education in the Upper Classes. 
By the same Author. 2 vols, fcp. 12s. Gd. 

Bishop -Jeremy Taylor’s Entire 

Works; with Life by Bishop Heber. 
Revised and corrected by the Rev. C. P. 
Ebex. 10 vols. £5 5s. 

England and Christendom. By 

Arctibisiioi' Maynixcl D.D. Post Svo. 
price 10s. G/?. 


' Singers and Songs of the Church = 

being Biographical Sketches of the Hymn- 
Writers in ail the principal Collections; 
with Notes on their Psalms and Hymns. 
By JosxAH Miller, M.A. Po'^t Svo. 10s. 6d. 

* Spiritnal Songs’ for the Sundays 

and Holidays throughout the Year. By 
J. S. B. Moxsell, LL.D. Ticar of Egham 
and Rural Dean. Fourth Edition, Sixth 
Thousand. Fcp. price 4s. 6d. 

The Beatitudes. By the same Author. 
Third Edition, revised. Fcp. 3s. Gd. 

His Presence not his Memory, is 55, 
By the same Author, in memory of his Sox. 
Sixth Edition. 16mo. Is. 

Dyra G-ermanica, translated from the 
German by Miss G. Winkworth. First 
Series, the Christian Year, Hymns for the 
Simdays and Chief Festivals of the Church ; 
Second Series, the Christian Life. Fcp. 
Svo. price 3s. Gd. each Series. 

Lyra Eiicharistiea ; Hymns and 
Yerses on the Holy Communion, Ancient 
and Modern : with other Poems. Edited by 
the Rev. Orey Shipley, M.A. Second 
Edition. Fcp. 6s. 

Shipley’s Lyra Messianica. Fcp. 5s. 
Shipley’s Lyra Mystica. Fcp. 5s. 

Endeavours after the Christian 
Life : Discourses. By Jabies Martexeau, 
Fourth Edition. Post Svo. price 7s. 6d. 

Invocation of Saints and Angels ; 

for the use of Members of the English Church. 
Edited by the Rov. Orby Shipley, M.A. 
24mo. 3s. Gd. 


Travels, Voyages, 


How to See Horway. By Captain 
J. R. Campbell. With Map and 5 Wood- 
cuts, Fcp. 8vo, price 5s, 

Pan and the Pyrenees. By Count 
Henry Russeli., hlember of the Alpine 
Club. With 2 Maps. Fcp. Svo. price 5s. 

Scenes in the Silnny South; In- 
cluding the Atlas Mountains and the Oases 
of the Sahara in Algeria. By Liout.-Col. 
the Hon. 0. S. Verekkr, M.A. Com- 
mandant of the Limerick Artillery Militia. 
2 vols. post Svo. price 21s. 

Honrs of Exercise in the Alps. 

By, John Tyndall, LL.D., F.R.S. Second 
Edition, with Seven Woodcuts byE. Whym- 
per. Crown Svo. price 12s. Gd. 


The Playground of Europe. By 

Leslie Stephen, late President of the 
Alpine Club. With 4 Illustrations on Wood 
by E. Whymper. Crown Svo. 10s. Gd, 

Westward by Bail : the New Route 
to the East. ByW.F.RAE. Second Edition, 
enlarged. Post Svo. with Map, price 1 0.f. 6c?. 

Travels in the Central Caucasus 

and Bashan, including Visits to Ararat and 
Tabreez and Ascents of Kazbek and Elbruz. 
By Douglas W. Fkeshfield. Square 
crown 3vo. with Maps, &c., 18if. 

Cadpre or Titian’s Country. By 

JosiAH Gilbert, one of the Authors of the 
‘Dolomite Mountains,’ With Map, Fac- 
simile, and 40 Illustrations. Imp. Svo. 3k. 6c?. 
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Zigzagging amongst Dolomites; 

witli inore than 300 Illustrations by the 
Author. By the Author of ‘ How we Spent 
the Summer.’ Oblong 4to. price 15s. 

The Dolomite Mountains. Excur- 
sions through Tyrol, Carinthia, Carniola, 
and Friuli. By J. Gilbeet and G. C. 
Churchill, F.R.G.S. With numerous 
Illustrations. Square crown 8vo. 21s. 

How we Spent the Summer ; or, 

a Yoyage en i^igzag in Switzerland and 
Tyrol with some Members of the Alpine 
Club. Third Edition, re-drawn. In oblong 
4to. with about 300 Illustrations, 15s. 

Pictures in Tyrol and Elsewhere. 
From a Family Sketch-Book. By the 
.same Author. Second Edition. 4to. with 
many Illustrations, 21s. 

Beaten Tracks; or, Pen and Pencil 
Sketches in Italy. By the same Author. 
With 42 Plates of Sketches. 8vo. 16s. 

The Alpine Club Map of the Chain 

of Mont Blanc, from an actual Smwey in 
1863 — 1864. By A. Adams - Reilly, 
F.R.G.S. M.A.C. In Chromolithography on 
extra stout drawing paper 28in. x 17m. 
price 10s. or mounted on canvas in a folding 
ca^e, 12s, 6d 

History of DiscoYery in our 

Australasian Colonies, Australia, Tasmania, 
and New Zealand, from the Earliest Date to 
the Present Day. By William Howitt. 
2 vols. 8vo. with 3 Maps, 20s. 

The Capital of the Tycoon; a 

Narrative of a 3 Years’ Residence in Japan. 
By Sir Rutherford Alcock, K.C.B. 
2 vols. 8vo. -with numerous Illustrations, 42s. 


Pilgrimages in the Pyrenees and 

Landes. By Denys Shyne Lawlor. 
Crown 8vo. with Frontispiece and Vignette, 
price IBs. 

G-uide to the Pyrenees, for the use 

of Mountaineers. By Charles Packs. 
Second Edition, with Maps, &g. and Appen- 
dix. Crown 8vo. 7s. Sd. 

The Alpiue Guide. By John Ball, 
M.E.I.A. late President of the Alpine Club. 
Post 8vo. with Maps and other Illustrations. 
Guide to the Eastern Alps, price 10s. 6d, 
Guide to the Western Alps, including 
Mont Blanc, Monte Rosa, Zermatt, &o. 
price 6s. 6d 

Guide to the Central Alps, including 
ah. the Oberland District, price 7s. 6d, 

Introduction on Alpine Travelling in 
general, and on the Geology of the Alps, 
price Is. Either of the Three Volumes or 
Parts of the Alpme Gm ids maybe had with 
this Introduction prefixed, price Is. extra* 

The ISTorthern Heights of Lon- 
don ; or, Historical Associations of Hamp- 
stead, Highgate, Miiswell Hill, Hornsey, 
and Islington. By William Howitt. 
With about 40 Woodcuts. Square crown 
8 VO. 21s. 

The Bural Life of England. 

By the same Author. With Woodcuts by 
Bewick and Williams. Medium 8vo. 12s. 6d. 

Visits to Bemarkahle Places ; 

Old Halls, Battle-Fields, and Scenes illus- 
trative of striking Passages in English 
History and Poetry. By the same Author. 

2 vols. square crown 8vo. with Wood En- 
grarings, 25s. 


Worhs of Fiction. 


Ifovels and Tales. By ilu- Right 
Hon. B. Disrakli. Cabinet Editions, oom- 
plete in Ten Volumes, crown 8vo. price 6#. 
each, as follows : — 

LotIIAIR, 6s. I VENiniA, 6s. 

CONINGSBT, Os, J AlROY, IXION, Ac. 6 s. 

Sybil, 6s. Young Duke, &c. 6s. 

Tanorkd, 6s. j Vivian Grey, 6s. 

CoNXAEiNi Fleming, <fec, 6s. 

Henrietta Temple, 6s. 

A Visit to my Discontented Cou- 
sin. Reprinted, with some Additions, from 
Fraser's Magazine. Crown 8vo. price 7s. 


Stories and'Tales. By E. M. Sewell. 
< ’oniprisiug Amif Ikrh'rt', Orrtrwh", the 
Emi's iMittfhhr ; tlie Mz'pcrU'mU' of Life ; 
Ch'i'e, H(tU\ Ivors \ Katharine Ashton \ Mar- 
pant Fervh'al ; Laneion Pursonnije ; and 
f VsR/ff. The T«'n3V’’ork.s complett* in Eight 
Volumi‘s, .Town 8vo. lauind in leather and 
f<aituiu'd*in a Box, price Two Gitneah. 

Our Children’s Story. By One of 
Uicir thiasipH. By'tho AuIIkt of * Voyage 
on Zigzag,^ &c, Small 4to. with' Sixty 
IlluHtrationH by the Author, priot* 
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Cabinet Edition, in crown 8 to. 
Stories and Tales by Miss Srwell 


of 


Amy Heebeet, 2s. 6 d. 
Gektkude, 2s. 6d. 
Eael’s Daughtee, 
2s. Qd. 

Expbeience of Life 
2s. 6d 

Cleve Hall, 3s. 6d, 
IVOES, Ss. &d. 


Kathaeie-e Ashton, 
3s. 3d. 

Maegaeet Peeci- 
NALj 5$. 

Laneton Paeson- 

AGE, 4,8. 6d. 

Ursula, 4s. 6d. 


A Glimpse of tlie World. Pep. 7s. 6d. 

J otimal of a Home Life. Post Svo. 9s. 6d. 
After Life ; a Sequel to the Uournal of a Home 
Life.’ Post Svo. 10s. 6d. 


The Modern I^ovelist’s Library. 

Each Work, in crown Svo. complete in a 
Single Yoluiue : — 

Melville’s Gladiators, 2s. boards ; 2s. 6(f. 
cloth. 

Good foe Nothing, 2s. boards ; 

2s. 6d. cloth. 

■ Houviby House, 2s. boards; 

2s. 6d. cloth. 

— » Interpreter, 2s. boards; 2s, 6c?. 

cloth. 

Kate Coventry, 2s. boards ; 

2s. 6d cloth. 

Queen’s Maries, 2s. boards; 

2s. 6d. cloth. 

'Trollope's Warden, Is. 6d. boards; 2s. 
cloth. 

Baeciiester Towers, 2s. boards; 

2s. 6d. cloth. 

BR.cUrLEY-MooRE’s Six Sisters of the 
■Valleys, 2s. boards; 2s. 6d cloth. 

lerne ; a Tale. By W. Stbuart Trench, 
Author of ‘ Realities of Irish Life.’ Second 
Edition. 2 vols. post Svo. price 21s. 


The Q-iant ; a Witch’s Story for English 
Boys. Edited by Miss Sewell, Author of 
^ Amy Herbert,’ Sic. Fep, Svo. price 5s. 

Uncle Peter’s Fairy Tale for the XlXth 
Century. By the same Author and Editor. 
Fcp. Svo. 7s. 6d. 


The Home at Heatherbrae; a 

Tale. By the Author of ‘Everley.’ Fcp, 
Svo. price 5s. 


Becker’S Gf-aUns ; or, Roman Scenes of 
the Time of Augustus. Post Svo. 7s. 6d. 

Becker’s Ch^icles: Illustrative of 
Private Life of the Ancient Greeks. Post 
Svo. 7s. 6d. 


Tales of Ancient G-reece. By George 
W. Cox, M.A. late Scholar of Trin. Coll. 
Oxford. Crown Svo. price 6s. §d. 


Cabinet Edition of Hovels and 

Tales by G. J. Whyte Melville 


The Gladiators, 5s. 
Digbt Grand, 5s. 
Kate Coventry, 5s. 
General Bounce, 5s. 


Holmby House, 6s. 
Good for Nothing, 6s. 
Queen’s Mapjes, 6s. 
The Interpreter, 5s. 


Wonderful Stories from TVorway, 

Sweden, and Iceland. Adapted and arranged 
by Julia Goddard. With an Introductory 
Essay by the Rev. G. W. Cox, M.A. and 
Six Illustrations. Square post Svo. 6s. 


Poetry and 

Thomas Moore’s Poetical Works, 

the only Editions containing the Author’s 
last Copyright Additions : — 

Shamrock Edition, price 3s. 6d 
Ruby Edition, with Portrait, 6s. 

Cabinet Edition, 10 vols. fcp. Svo. 35s. 
People’s Edition, Portniit, &c. 10s. %d. 
Librar}’' Edition, Portrait & Vignette, 14s. 
Moore’s LaJla Bookh, TennieFs Edi- 
tion, with 68 Wood Engravings from 
Original Drawings and other Illustrations. 
Fcp. 4to. 21s. 

Moore’s Irish Melodies, Maclise’s 
Edition, with 161 Steel Plates from Original 
Drawings. Super-royal Svo. 31s. 6<f. 
Miniature Edition of Moore’s Irish. 
ikTc/orfics, with Maclise’s Illustrations (as 
above), reduced in Lithography. Imp. 
16mo. 10s, 6d 


The Drama, 

Southey’s Poetical Works, with 

the Author’s last Corrections and copyright 
Additions. Library Edition. Medium Svo. 
with Portrait and Vignette, 14s. 

Lays of Ancient Borne ; with Lvry 
and the Armada. By the Right Hon. Lord 
Macaulay. 16mo. 4s. 3d. 

Lord Macaulay’s Lays of Ancient 
Rome, With 90 Illustrations on Wood, 
Onginal and from the Antique, from 
Drawings by G. Scharf. Fcp, 4to. 21s, 

Miniature Edition of Lord Macaulay’s 
Lays of Ancient Rome, with Scharfs 
Illustrations (as above) reduced in Litho- 
graphy. Imp. 16mo. 10s. 66?. 

Goldsmith’s Poetical Works, Illus- 
trated with Wood Engravings from Designs 
by Members of the Etching Club. Imp. 
16mo. 7s. 3d. 
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John Jerningham’s Journal. Pep. 
8to. price 3s. 6c?. 

The Mad War Planet, and other 

Poems. By William Howitt, Author of 
‘Visits to Remarkable Places,’ &c. Fcp. 
8vo. price 5s. 

iiucharis ; a Poem. By P. Reginald 

Statiiam (Francis Reynolds), Author of 
‘Alice Rushton, and other Poems’ and 
‘Glaphyra, and other Poems.’ Fcp. 8vo. 
price 3s. 6c?. 

Poems of Bygone Years. Edited 

by the Author of ‘Amy Herbert.’ Fcp. 
8vo. 5s. 

Poems. By Iean lNQELO't7. Fifteenth 
Edition. Fcp. 8vn. .5s. 

Poems hy Jean Ingelow. With 
nearly 100 Illustrations by Eminent 
Artists, engraved on Wood by Dalziel 
Brothers. Fcp. 4to. 21s. 

Mopsa the Pairy. By Jean Ingelow. 
With Eight Illustrations engraved on Wood. 
Fcp. 8 VO. 6s. 

A Story of Doom, and other Poems. 
By Jean Ingelow. Third Edition. Fcp. 
price 6s. 


Bowdler’s Pamily Sha^speare, 

cheaper Genuine Edition, complete in 1 vol. 
large type, with 36 Woodcut Illustrations, 
price 14s. or in 6 pocket vols. 3s. 6c?, each. 

Aimndines Garni. Collegit atque edidit 
H. Druey, M.A. Editio Sexta, ciu-a^dt H. 
J. Hodgson, M.A. Crown 8vo. price 7s. 6c?. 

Horatii Opera, Pocket Edition, with 
carefully corrected Text, Marginal Refer- 
ences, and Introduction. Edited by the Rev. 
J. E. Yonge, M.A. Square 18mo. 4s. 6c?. 

Horatii Opera, Library Edition, with 
Copious English Notes, Marginal References 
and Vai'ious Readings. Edited by the Rev. 
J. E. Yonge, M,A. 8vo. 21s. 

The .®neid of Virgil Translated into 
English Verse. By John Conington, M.A, 
Corpus Professor of Latin in the University 
of Oxford. New Edition. Crown 8vo. 9s. 

Hunting Songs and Miscella- 
neous Verses. By R. E. Egerton War- 
burton. Second Edition. F(’p. 8vo. 5s. 

Works by Edward Yardley 

Fantastic Stories, fcp. 3s. Gc?. 

Melusinb and other Poems, fcp. 5s. 
Horace’s Odes translated into English 
Verse, crovm 8vo. 6s. 

Supplementary Stories and Poems, 
fcp. 3s. 6d. 


Rural Sports^ qc. 


Encyclopaedia of Hural Sports ; 

a Complete Account, Historical, Practical, 
and Descriptive, of Hunting, Shooting, 
Fishing, Racing, &c. By D. P, Blaine. 
With above 600 Woodcuts (20 from Designs 
by John Leech). Svo. 21s. 

The Dead Shot, or Sportsman’s Com- 
plete Guide ; a Treatise on the Use of the 
Gun, Dog-breaking, Pigeon-shooting, &c. 
By MaeivSman. Fcp. with Platens, 5s. 

A Book on Angling: being a Com- 
plete Treatise on the Art of Angling in 
every branch, including full 111 list rated 
Lists of Salmon I’lies. By Fkancih Francih. 
Second Edition, with Portrait and 15 other 
Plates, plain and coloured. Post 8vo. 15.s. 

Wilcocks’s Sea-Eisherman: com- 
prising the Chief Methods of Hook and Line 
Fishing in the British and other Seas, a 
glance at Nets, and remarks on Boats and 
Boating. Second Edition, enlarged, with 
80 Woodcuts, Post 8 VO. 12s. Bd, 


The Ely-Eisher’s Entomology* 

By Alfred Ronalds. With coloured 
Representations of the Natural and Artifi- 
cial Insect. Sixth Edition, with 20 coloured 
Plates. Svo. Ikv. 

The Book of the Roach. By Gre- 
viLLK Fennicll, uf ‘ Tlic Field.’ Fcp. Svo. 
price 2s. Gd. 

Blaine’s Veterinary Art : a TrouHso 
on the Anatomy, Physiology, and Curative 
Treatment of the Diseases of the Horse, 
Neat Cattle, and Slevp. tx'venth E<lition, 
revised and enlarged l>y C. Stkei.. Svo, 
with Plates and Woodcuts, IHs. 

Horses and Stables, By Colonel 
F. Fitzwyguam, XV. the King’s Hussars. 
With 24 Plates of Woodcut Illustrations, 
containing very nuuKTous Figures, Svo. 15s. 

Youatt on the Horse. Revised and 
enlarged by W. Watww, M.R.lbV.S. Svo. 
with mimerous WtHahnils, 12it, Bd 

Yotiatt oa the Bog. (By t!m wme Author,) 
Svo. with numettmH Woodcuts, 0s, 
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The Dog in Health and Disease 

By Stonehenge. With 70 Wood En- 
gravings. New Edition. Square crown 
8vo. 10s. 

The Greyhound. By the same Author. 
Revised Edition, with 24 Portraits of Grey- 
hounds. Square crown 8vo. 10s. 6d. 

Eobbins’s Cavalry Catechism ; or, 

Instructions on Cavalry Exercise and Field 
Movements, Brigade Movements, Out- 
post Duty, Cavalry supporting Artillery, 
Artillery attached to Cavalry. 12mo. 
price 5s. 


I The Horse’s Foot, and how to keep 

! it Sound. By W. Miles, Esq. Ninth Edi- 
tion, with Illustrations. Imp. 8vo. 12^. 6d 

A Plain Treatise on Horse-shoeing. By 
the same Author. Sixth Edition, post 8vo. 
with Illustrations, 2a. 6d 
Stables and Stable Fittings. By the same. 
Imp. 8vo. with 13 Plates, 155. 

on Horses* Teeth, addressed to 
Purchasers. By the same. Post 8vo. Is. Gd 

i The Ox, his Diseases and their Treat- 
ment ; with an Essay on Parturition in the 
Cow. By J. R. Dobson, M.R.C.V.S. Crown 
8vo. with Illustrations, 7s. Gd. 


Worhs of Utility and General Information, 


The Law of Hations Considered 

as Independent Political Communities. By 
Sir Travers Ihviss, D.C.L. 2 vols. 8vo. 
80s. or separately, ]?art I. Peace, 12s. 
Part II. War, 18s. 

The Theory and Practice of 

Banking. By Henry Dunning Macleod, 
M.A, Banister-at-Law. Second Edition, 
entirely remodelled. 2 vols. 8vo. 30s. 

McCulloch’s Dictionary, Prac- 
tical, Theoretical, and Historical, of Com- 
merce and Commercial Navigation. New 
Edition, revised throughout and corrected 
to the Present Time ; -vvith a Biographical 
Notice of the Author. Edited by H. G. 
Reid, Secretary to Mr. McCulloch for many 
years, 8vo. price C3s. cloth. 

Modern Cookery for Private 

Families, reduced to a System of Easy 
Practice in a Series of carefully-tested Re- 
ceipts. By Eliza Acton. Newly revised 
and enlarged*, with 8 Plates, Figures, and 
160 Woodcuts. Fcp. 6s. 

A Practical Treatise on Brewing ; 

with Formulae for Public Brewers, and In- 
structions for Private Families. By W. 
Black, Fifth Edition. 8vo. 10s. Gd. 

The Cabinet Lawyer; a Popular 
Digest of the Laws of England, Civil, 
Criminal, and Constitutional. Twenty-third 
Edition, corrected and brought up to the 
Present Date. Fcp. 8vo. price 7s. Gd. 

Matinder’s Treasury of Know- 
ledge and Library of Reference : comprising 
an English Dictionary and Grammar, Uni- 
versal Gazetteer, Classical Dictionary, 
Chronology, Law Dictionary, Synopsis of 
the Peerage, Useful Tables, &c. Fcp. 6s. 


! Chess Openings. By F.W. Longman, 
j Balliol College, Oxford. Fcp. Svo. 2s. Gd. 

I Hints to Mothers on the Manage- 

I ment of their Health during the Period of 
i Pregnancy and in the Lying-in Room. By 
Thosias Bull, M.D. Fcp. 5s. 

The Maternal Management of 

Children in Health and Disease. By Thomas 
Bull, M.D. Fcp. 5s. 

How to Hnrse Sick Children; 

containing Directions which may be found 
of service to aH who have charge of the 
Young. By Charles West, M.D. Second 
Edition. Ecp. Svo. Is. Gd, 

INotes on Lying-In Institutions ; 

with a Proposal for Organising an Institu- 
tion for Training Midwives and Midwifery 
Nurses. By Florence Nightingale. 
With several Illustrations. Svo. price Is.Gd. 

Hotes on Hospitals. By Florence 
Nightingale. Third Edition, enlarged; 
with 13 Plans. Post 4to. 18s. 

Tidd Pratt’s Law relating to 

Benefit Building Societies; with Practical 
Observations on the Act and all the Oases 
decided thereon, also a Form of Rules and 
Forms of Mortgages. Fcp. 8s. 6c?. 

Collieries and Colliers : a Handbook 
of the Law and Leading Cases relating 
thereto. By J. C. Foavler, Barrister. 
Second Edition. Fcp. Svo. 7s. 6c?. 

Conlthart’s Decimal Interest 

Tables at Twenty-four Different Rates not 
exceeding Five per Cent. Calculated for the 
use of Bankers. To which are added Com- 
mission Tables at One-eighth and One- 
fourth per Cent. Svo. ISs. 
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WilHell’s Popular Tables for As- 
certaining tlie Value of Lifeiiold, Leasehold, 
and Church Property, Renewal Pines, &e. ; 
the Public Funds ; Annual Average Price 
and Interest on Consols from 1731 to 1867 ; 
Chemical, Geographical, Astronomical, 
Trigonometrical Tables, &c. Post 8vo. 10s. 


Pewtner’s Comprehensive Speci- 
fier; a Guide to the Practical Specification 
of every kind of Building-Artificer’s Work: 
with Forms of Building Conditions and 
Agreements, an Appendix, Foot-Notes, and 
Index. Edited by W. Young, Architect. 
Crown 8vo. Gs. 


Periodical Publications, 


*rhe Edinburgh Peview, or Cri- . 
tical Journal, published Quarterly in Janu- [ 
ary, April, Jdy, and October. 8vo. price j 
6s. each Number. | 

Kotes on Books : An Analysis of the : 
Works published during each Quarter by , 
Messrs. Longslvns & Co. The object is to ' 
enable Bookbuyers to obtain such informa- ! 
tion regarding the various works as is usu- 
ally afforded by tables of contents and ex- 
planatory prefaces. 4to. Quarterly. Gratis. 


Eraser’s Magazine. Edited by Jamb 
Anthony Feoude, M.A. New Serie 
published on the 1st of each Month. 8yo. 
price 2s. Sd. each Number. 

The Alpine Journal ; A Record of 
Mountain Adventure and Scientific Obser- 
vation. By Members of the Alpine Club. 
Edited by Leslie Stephen. Published 
Quarterly, May 31, Aug. 31, Nov. SO, Feb. 
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